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ABSTRACT

Yevhen Lukyanchikov, Borys Lukyanchikov, Olha Mykytenko. Participation of witnesses
in information support of pre-trial proceedings. It is noted that the activity of law enforcement
agencies in providing information support for the disclosure of criminal offenses takes place in difficult
conditions. The tools of cognitive investigative activity do not always correspond to changes in the nature
and structure of criminal activity. With a purpose of ensuring the rights and legitimate interests of persons
involved in criminal proceedings and preventing possible abuse by the investigator or other persons
conducting the investigation, the institute of public participation (witnesses) in conducting procedural
actions aimed at forming court evidence is preserved.

The authors analyse the normative regulation of the process of involving the public in criminal
proceedings starting from the Lithuanian statutes to the present day. It is emphasized that at the initial
stage of development of the institute of witnesses, outsiders were invited to participate in procedural
actions related to receiving information from people (interrogations), as the police had more opportunities
to falsify testimony through illegal actions.

The authors analyse the opinions of supporters and opponents of retaining or cancelling the
institute of witnesses in criminal proceedings. The authors question the proposed condition for
abandoning the institute of witnesses, which involves a gradual change in the legal mindset of citizens
who should see the investigator as a person whose activities are aimed at establishing objective truth,
protecting their rights and legitimate interests.

Doubts are expressed about the possibility of expecting witnesses to create the necessary conditions
for the objective and correct conduct of investigative actions and consolidation of evidence. It is noted that this
should be the prerogative of the investigator, and the recruitment and invitation of witnesses is the creation of
appropriate conditions for achieving the objectives of a particular procedural action.

The authors substantiate the proposals to complement Chapter 3 of the current CPC of Ukraine
with an article on such a participant in criminal proceedings as a witness, defining the general
requirements that such a participant must meet, the list of persons who cannot be involved as witnesses,
their rights and obligations, and the right of participants to the investigative action to challenge a witness,
if the grounds for this are established.

Keywords: information, information support, criminal offense, means of information support,
evidence, proof, investigative actions, witness, investigator.
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PO3CJIIIYBAHHS 3JIICHOT'O HEBUKOHAHHS
OBOB’SI3KIB 10 JOTJISIAY 3A JUTHHOIO
ABO 3A OCOBOIO, I[OJI0 IKOi BCTAHOBJIEHA
OIIIKA YM IMIKJYBAHHS: CTAH TA HAIIPSIMH
PO3B’SI3AHHS ITPOBJIEMU

BHCBITIICHO CTaH Ta IUUIAXH PO3B’SI3aHHS MPOOIEMH PO3CIiAYBAaHHS 3/TICHOTO HCBHKOHAHHS
000B’sI3KIB 10 JOrsAY 3a OUTHHOIO abo 3a 0co00I0, M0N0 SKOi BCTAHOBICHA OINKAa YH MIKIIyBaHHS.
HaronomryeTsesi, 10 HaJg3BHYaiiHi CHUTyalii, BUKIMKAHI HAaHIEMI€I0 y 3B’S3KY 3 PO3MOBCIOKEHHIM
COVID-19, cpuauneroro BipycHoro iHdexniero SARS-CoV-2 (3 2020 no 2023 p.), 36poiiHoio arpeciero
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pd mporu Ykpainu (3 2022 p. i moTemep) TOLIO, MOXKYTh HPU3BECTH A0 (HOPMYBaHHS yMOB HACTAHHS
TSDKKHX HACTIZIKIB, TOB’SI3aHUX i3 PO3TIIALYBaHUM BUIOM KPUMiHAJIEHOTO IIPABOMOPYIICHHS.

ITinkpecneHo, Mo IPYHTOBHE BUBYEHHS IIPUYMH Ta YMOB, 110 CIPHUSUIH i 00yMOBIIN BYNHEHHS
TaKoOro PoJy KPHMIHAIBHHX IPABONIOPYIIEHb, MOXE CKIACTH OCHOBY Il BH3HAUCHHs 3axOAiB i3
MiHiMi3anii IXHBOI KiBKOCTI. 30CEpe/KEHO yBara Ha TOMY, L0 BCeOidHEe BMBYCHHS CHOpPMOBAHOI Ha
BIATIOBITHNI MOMEHT CHTYyalil JeTepMiHye iCHYIOYYy NpoOieMy 371iCHOCTI HEBUKOHAHHS OOOB’S3KiB MO
JOTJIIAY 32 IUTHHOIO abo 3a 0co00l0, IIOJ0 SKOI BCTAHOBICHA OIiKa YU IIKITyBaHHS, SIK HArabHY.
BusHaueHo, 1m0 po3B’sA3aHHA iCHYIO4Wol mpoOmeMu BOayaeTbcss B po3poOli peKoMeHpaauiil i3
PO3CIifyBaHHA TAaKHX KPHMiHAIBHHX IPAaBOINOPYIICHb i3 KOMIUIEKCHMM IIiIXOAOM 1 TOTITHOIeHIM
aHAI30M 3aKOHOMNABCTBA, JITEPAaTypHUX (HAYKOBHX) JDKEpEN Ta Y3arallbHEHHSM CyJIOBO-CIIiIUol
TPAKTUKY 3 TIOCTAHOBKOIO IS BUPIIICHHS BiMOBIAHOI CyKyIHOCTi 3aB/1aHb.

Kniouosi cnosa: nenognonimma ocoba, onixa, Nikiy8aHHA, YNOGHOBAJICEHA 0C00A, YMOSU
HAO36UUAUIHUX CUMYayitl, MANCKI HACTIOKU, CROCOOU 6YUHEHHS U MACKYSAHHs, MOMUG, KPUMIHATbHI
Nnpasonopyulerts, KpUMIHALICMUYHA MemoOuKd, 3a60aHHs OOCTIOJNCEHHs, CYO0B0-CIioYa NpaKmuxa,
opeanizayis il npoeeden s po3caiOyeanHs, Caiodi (PO3uyKoei) Oii.

IMocranoBka mnpodaemu. CydacHuil eTanm pO3BHTOK JIIOACTBA XapaKTEPU3YETHCS
0araTONOJISIPHICTIO 31 3HAYHUMH TpaHCPopMaLissMu y Oarateox chepax xHUTTs couiymy. [lpu
bOMY B yMOBax TIioOamizamii CBiTY, 3 OZHOTO OOKy, MOLIIBHO Bi3HAYUTH MOXIHMBOCTI
¢(opmyBaHHs iHIMBITA, 00YMOBIICHI PO3MIMPEHHSIM COIIAIbHO-IIPABOBHX TapaHTil sK aiTed (i3
3aKOHOJJABYHMM 3aKpIIUICHHSIM 3aBJaHb OXOPOHU TUTHUHCTBA) [1], Tak 1 MOBHOMITHIX OCi0, sKi 3a
CTaHaM 370pOB’Sl HE MOXYTb CaMOCTiHiHO 3AiHCHIOBATM CBOi mpaBa, BHUKOHYBaTH CBOI
000B’s13kH [2] ¥ OTPEOYIOTH OIIKH YUY MiKIyBaHHS.

Tax, ct. ct. 150, 180 CimeitHOro kKomekcy YKpaiHu BU3HAUa€ThCs 000B’SI30K OaThKiB
110/10 yTPUMYBaHHs, BUXOBYBAaHHS, PO3BUTKY AUTHHH, MIKIyBaHHS IIpo ii 310poB’s, Gi3nuHUi,
JIyXOBHHH Ta MOPAJbHUI PO3BUTOK 0 JOCATHEHHS HEIO MOBHOMITTS [3].

Ha okpemy yBary 3aciyroBye it [leknmapauisi npaB IUTHHM, NMPUHHATA PE3OJIOLIEI0
1386 (XIV) I'enepansuoi Acam6uiei OOH Bin 20 nmucronana 1959 p., miamucana Ykpainoro 21
motoro 1990 p., kOTpa BU3HAYa€ NMPaBO AUTHHH HA 3]I0POBE 3POCTAHHS i PO3BUTOK, HaJEXKHE
Xap4yBaHHS, JXUTJIO, PO3Bary; 3pOCTAaHHS B MIKIyBaHHI Ta IiJ BiIIOBIZaNbHICTIO CBOIX
0aTbKiB, B aTMOCdepi Jr000BI Ta MOPaJbHOI 1 MaTepianbHOI 3a0€3MeUYeHOCTI; 3aXHILIEHICTh BiJ
He0aIoro CTaBIeHH, JKOPCTOKOCTI Ta eKCILTyaTarii [4].

3 iHmoro OOKy, CIiJ BiJ3HAYUTH, IO TPYJHOIII JJIsI YACTUHH HACEJICHHS, BUKJIMKaHI
COIIaIbHO-CKOHOMIYHUMY 1 MONITHYHUMH IOTPSACIHHAMH, IIPABOBOI0 U MOPATbHO-CTUYHOO
HEeCTaOLIBHICTIO Ta IHIIMMHM MIPOLECaMH, MOXYTh 00yMOBUTH (H)OPMYBAaHHS TaKOT'O SBHUIIA, K
HEBMKOHAHHs OOOB’SI3KIB O JOIIAAY 3a AUTHHOIO ab0 3a 0co0010, 1M10/10 SIKOi BCTAHOBIEHA
OIliKa 9Y MiKIyBaHHS.

AHani3 myoaikaniii, B IKMX 3a104aTKOBaHO BHUpilmleHHs wi€i mpobdaemu. Bapto
BI3HAUMTH, LIO 3arajioM I[HTAHHSIM pO3CIIAYBaHHS KPHMIiHAJIbHUX MPaBOMOPYLICHb
NPUAIIEHO yBary TakMX IPOBIIHMX BITYM3HAHMX BueHuX: B. baxina, B. bepnasa,
B. Becenschkoro, A. BonoOyesa, B.Tamarana, I.Topu, M. danpmmua, M. €dimosa,
B. XKypasnst, A.Imenka, H.Kapnosa, H.Kmumenko, I. Koryruua, O. KonecHiuenka,
B. KonoBasoBoi, M. Koctunekoro, I. Kottoka, 1. Kpactoka, B. Ky3pmiuoBa, B. Jlucenka,
B. Jlucuuenka, JI. JloGotika, B. Jlykamesuua, €. Jlyk sHunkoBa, B. Mansposoi, O. Oxepis,
I. ITupora, M. Iloropeuskoro, O. Cainunna, M. CanreBcbkoro, O. Cauka, M. Ceras,
J1. Cepreesoi, O. CuireproBa, C. CraxiBcpkoro, P. Crenantoka, B. Teprumnuka, B. Timenka,
JI. Y nanoBoi, K. Y oBeHko, B. XaxanoBcbKkoro, I1. IlumbOana, K. YanauHcsKoro,
C. Yepnsscebkoro, B. Lleniteka, M. Illymuna, M. 1llep6akoBcbkoro Ta 6araTbOX iHIIHX.

[Ipore mo3a HaJEKHOIO YBAarol BYEHUX 3aJMIIWINCS MHUTaHHS PO3CIHidyBaHHS
3ITiCHOTO HEBUKOHAHHA OOOB’A3KIB IO AOTISAAY 3a OUTHHOIO abo 3a 0co000, MOAO SAKOI
BCTAHOBJIEHA OITiKa YM MiKJIyBaHHS.

BopHouac BBakaeMo 3a HEOOXiZHE BII3HAYWTH, IO MpoBeaeHe €. YCOBOO
nucepraniiine nocuipkeHH «KpHMiHONOTIYHA XapaKTepPUCTHKA Ta 3alo0iraHHA 37TiCHOMY
HEBUKOHAHHIO 00OB’S3KIB 110 JIOIVIALY 3a JUTHHOIO a0o0 3a 0co0010, 100 SKOT BCTAHOBIIEHA
omika Y MIKIyBaHHS» CHPSAMOBaHC HA BHUBYEHHA: KUIBKICHHX Ta SKICHUX MOKAa3HHUKIB
BUMHEHHS PO3IIIIyBAaHOTO KPHUMIHAJIBHOTO MPaBONOPYLIEHHS; OCHOBHMX YHMHHHKIB, IO
BU3HAUAIOTh JIATCHTHICT TAKOTO pPOAY MPAaBONOPYNICHb;, MEXaHI3My iHIMBIAyalbHOL
3JI0YUHHOT TIOBEAIHKH 31 3MIHCHEHHSIM THIOJOTII BIAMOBIAHUX Oci0 Ta iH. [5, c. 2]. Bka3zane
HAYKOBE JIOCIHIJPKEHHsI 30CEpEeIKyBaJlocsi Ha BHPIIIEHHI 3aBJaHb Y Trajy3i KpUMIHIBHOTO
npasa. [Ipote iHTepmpeTyBaHHS HOTrO MOJIOXEHb Iif MOTPeOU U 3aBIAHHS KPHMIHAIICTHYHOL
HayKH MOXe CHpUsATH (HOpMYyBaHHIO PO3YMIHHS IPOOJIEMATHKU Ta PO3pO0Li peKOMEHIAIH 13
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PO3CIiyBaHHA 3JIICHOTO HEBUKOHAHHSA O0OB’S3KIB MO JOTIIAY 3a JUTHHOIO abo 3a 0c000I0,
I110J10 SIKOT BCTAHOBJIEHA OITiKa UM ITIKJIyBaHHS.

VY cBow uepry, 3akpimiena O. KpuBomyckoM Tema AHCEPTALIHHOTO NOCTIIKCHHS
«Po3ciigyBaHHs 37ICHOTO HEBUKOHAHHS 000B’SI3KIB 10 JIOTJISIY 32 AUTHHOIO abo 3a 0co001o,
o0 SKOI BCTAaHOBJIEHA OIKA YU MIKIyBaHHA» mepeOyBae Ha cTafii akTUBHOI PO3poOKH [6,
c. 310]. Tak, 3MicT omyOJiIKOBaHUX CTaTeH Ta Te3 AOMOBIJCH i3 pe3yNbTaTaMu 3/1iHCHIOBAaHUX
aBTOPOM HAYKOBHX MOIIYKiB CBIIYUTh PO JIOTIYHUH, IMOCHiNOBHHII XapakTep MNi3HAHHA
npobnemu. Ilpore no ix 3aBepumieHHs Ta (GOPMYBaHHS LTICHOIO CTPYKTYpOBaHOTO
JOCTIMXKEHHS 3apaHO BECTH MOBY IIPO IIOBHOIIHHE BTiIEHHS IUX PE3YNIbTATiB y PeKOMEHIAMil
JUIs TX MPaKTUYHOTO 3acTocyBaHHs. Lle 00yMoBII0€ HEOOXiqHICT MPUIUICHHS HAJIEXKHOT yBaru
po3po01i okpecieHoi mpoOIeMaTHKH 3 00Ky HAyKOBIIIB.

Cuij BiJ3HAYHUTH, IO 3JTiCHE HEBHUKOHAHHS O0OB’S3KiB MO JOTIISAY 32 AUTHHOIO 200
0c00010, 1010 KO BCTAHOBJIEHA OMiKa YM MIKJIyBAaHHS, IO CIPUYMHHUIO TSKKI HACIIJIKH,
BignoBigHo 10 cr. 166 KK Ykpainu, nependavae mokapaHHs y BHUIUISII OOMEXKEHHs BOJI Ha
CTPOK BiJI IBOX JIO IT’SITH pOKiB a00 1o30aBiIeHHs BOJII Ha TOW caMuil cTpoK [7].

Oxpemoi yBaru norpedye H HOIIMPEHHS PO3IJIAAYBAHOTO IPOTHUIIPABHOIO MisHHSA.
Tak, srinHo 3 pmamumu Odicy I'enepampHOro mpokypopa y 2019 p. obGmikoBano 161
KpHMiHaJIbHe MpaBonopymeHHs 3a c¢T. 166 KK Vkpainu; y 2020 p. — 136; y 2021 p. — 134; y
2022 p. — 87; y 2023 poui — 73. 3 Hux y 2019 p. Bpy4eHO MOBiJOMIICHHS MPO Miao3py 3a 19
npasonopymeHaaMy; y 2020 p. — 11; y 2021 p. — 14; y 2022 p. — 6; y 2023 poui— 8 [8].

HaBenmeni  BimoMocTi  JEMOHCTPYIOTh  HHM3bKY  KUIBKICTh  KPHMIHAIBHUX
NpaBONOPYLIEHb, 32 SIKUMH IPaBONOPYIIHMKAM OrOJOIIYEThCS Mino3pa. BHachinok 1poro
BHHYBATIl 3aJHMIIAIOThCA OC3KapHHMH, 0 OOYMOBIIOE MPOAOBKEHHS IPOTHIPABHOI
JUSUTEHOCTI IUITXOM BUMHEHHS NOA10HUX 200 OUTBII TSDKKUX KPUMiHAIBHUX PABONIOPYIICHb.

Takum 4YMHOM, yce 3a3Ha4YeHe MAEMOHCTPYE HaralbHy nNOTpeOy B po3poOii
peKoMeHalii, 1o, 3 oJHOTro OOKy, 30araTwiM O KpUMIHANICTHYHY HayKy, a 3 IHIIOTO —
PO3IMHPIIH O MOXKIMBOCTI IPAKTUKHU B GOPOTHOL 3 PO3IIIAAYBAHUM SBHIEM.

MeTo10 cTaTrTi € BU3HAYCHHS CTaHy Ta OKPECICHHS 3aBIaHb Ul PO3B’S3aHHS
po0JIeMHU PO3CIIilyBaHHS 3JIICHOTO HEBUKOHAHHS 000B’S3KIB 11O JOTJISLY 33 AUTHHOIO abo 3a
0c00010, 11010 SIKOT BCTAHOBJICHA OTIiKa YH MIKJIyBaHHS.

Buknaaxg ocuoBHoro wmarepiaiay. Cnig Bii3HauWTH, 0 KBamidikamis it
MPaBONOPYIIHUKA 3a po3ranyBaHolo crarreto KK Vkpainu, okpiM O3HaK 3TiCHOCTI,
nepenbadae HACTaHHA TSDKKHX HACHIAKIB. BomHOWac INpaBHIIBHICTh 3aCTOCYBAaHHS TaKOL
00CTaBHHU, SIK HACTAaHHSA Yy Pe3yJbTaTi BUMHEHHS KPHMIHAJbHOTO NPABONOPYLIEHHS TKKHX
HACJIIKIB, BUMArae BiJl yHIOBHOBa)KCHHUX 0Ci0 HanexHoi yBaru. Tak, Bepxosruit Cyn komeriero
cynniB Jpyroi cynosoi mamatu KacamiifHOro KpHMiHalIbHOTO Cymy B PO3IIMPEHOMY CKIami
JUIIIOB BUCHOBKY, 110 3TigHO 3 1. 5 4. 1 cr. 67 KK VYkpaiHu npu npu3HaueHHI MOKapaHHS
oOcTaBMHAMHU, KOTpl HOro OOTSDKYIOTh, BU3HAIOTHCS TSDKKI HACIIJKH, 3aBOaHl 3J04HMHOM [9].
To06T0 32 HaABHOCTI B JUCTIO3UIIT CTATTI 00CTAaBHH, [0 OOTHKYIOTH IIOKApaHHS, Iepe10aueHIX
y cratti OcobimBoi yactuan KK VYkpaiHu sik 03HaKM 3JI04MHY, IO BIUIMBAIOTh Ha HOTO
kBariikamito, Cyx He MOXe IIe pa3 iX ypaxyBaTH IiJ 9ac IPH3HAYCHHS IOKApaHHS SK TaKi,
1110 HOro OOTSIKYIOTb.

CitijJ1 HArOJIOCUTH, 110 PU3MK HACTAHHS TSXKKMX HACHIAKIB B IEBHUX YMOBax Ha0yBae
me OifmpImIoi aKTyaJdbHOCTI 3a MOMJIIMBOCTI i#oro peamizanii. Tak, Hampukmag, niopus
Kaxosecokoi 'EC [10] sik 00un i3 HaumMacumabHiuux eKoaoeiuHux i eyManimapHux 3104UHi6
p@ 6 Vkpaini, wo mae mexnocennuti xapaxkmep, yMOBH HAJ3BHYaHHUX CHUTyallilf, 30KpeMa
BUKJIMKaHUX MMAH/IEMI€0 Y 3B’ 513Ky 3 po3noBciomkeHHsM COVID-19, cnpuanHEeHOTo BipyCHOIO
indexniero SARS-CoV-2 (3 2020 go 2023 p.), 36poiiHoI0 arpeciero pd mpotu Yxkpainu (3 2022
p. 1 JoTemnep) TOLIO, MOXCYymb Hpusgecmu 00 HOpMy6awHs YMO8 O HACMAHHA MAHCKUX
HACNIOKI6 3a PO32NA0YBAHUM KDUMIHATLHUM NPABONOPYULEHHSM.

3aciyroBye Ha yBary cT. 1 3akony Ykpainu «IIpo npaBoBuii pexxum HaJ3BHYaHHOTO
CTaHy», A€ HaJ3BUYAHHUI CTaH BU3HAYAETHCS OCOOJIMBUM IPAaBOBUM PEKHUMOM, IO MOXKE
TUMYacoBO BBOJUTUCS B VYKpaiHi 4M B OKpPeMHX {I MICIEBOCTSIX IPU BUHHUKHEHHI
Ha/3BUYAHUX cuTyaniit [11].

Takum 4yMHOM, 3a3HaueHa HaMH HpoOJeMaTHKa HaA3BMYAHHMX CUTyalili HaOyBae
0COOJIMBOTO 3HAYCHHS W HEOOXITHOCTI 1HAMBIAYaJbHOTO MIAXOMY IO OLIHKKA C(OPMOBAHUX
yMOB cy0’eKTaMH poO3CHigyBaHHA. Tak, peryasipHi oOCTpiim NUBITBHOI 1H(PACTPyKTypu
MOXYTh NMPU3BECTH JI0 PYHHYBaHHS MiCIlb NepeOyBaHHS 3aJMIICHUX Oe3 Harisiay IiTeil abo
0Ci0, MO0 AKUX BCTAHOBJIEHA OIiKa YU MiKITyBaHHS, BIJICYTHOCTI HAJIEXHOTO 3a0e3MCUCHHS
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ixupo1 6e3nexu. Iloail TparivHOro XapakTepy MOXXyTh 00OYMOBHUTH ()OPMYBAHHS Y BilIIOBIIHHUX
0ci6 0coOJIMBO BPA3IMBOrO CTaHy, 0€3 BUBEICHHS 3 SKOI'O YCKJIAJHIOBATUMETHCS, a y NESKHX
BUIIAJKaX YHEMOXJIUBIIOBATUMEThCS OTPHMAaHHA KPHMIHAIICTHYHO BaroMmoi iHdopMmamii mpo
oOcTaBunu mopiii [12, ¢. 71].

HaBenene Bumaratume BiJi YHOBHOB2XEHOI OCOOM HAJEKHOI B3a€MOJIl 3 Pi3HUMH
cy0’€eKTaMHM, 30KpeMa ICUXO0JIOraMH, MelaroraMy, npaniBHUKaMH COLialbHUX CIIYXO Ta iH., 3
METOI0 MiHiMi3alii NCHXiYHOTO TPaBMyBaHHA AUTHHU a00 0COOM, W00 SIKOI BCTAaHOBICHA
omiKa YM TMIKIyBaHHsS, Ta 3’SCyBaHHS BCIX OOCTaBHH IPOTHIIPABHOTO [isSHHS IIiJI dYac
IIPOBEJICHHA 3a IXHBOIO y4JacTIO po3ciigyBaHHA. OKpeMOro 3Ha4eHHs HaOyBalOTh MOXIHBOCTI
BUKOPDHUCTAHHS CIIELIaJbHUX 3HAaHb LUIIXOM OTPUMAHHS KOHCYJIBTAlIH, 3alydeHHs sK
crierianicramu (axiBiiB BiJIOBIJHOTO MPOQLI0, TPU3HAUCHHS EKCIIEPTH3.

Crip Bif3HA4UTH, 1[0 KPUMiHAIBHE IPABOIOPYILIECHHS SBII€ COOOI0 CKIANHY CUCTEMY
Ziit 10, Oe3mocepeHbO Mij Yac, a TAKOXK IICJIsi BYNHEHHS NpoTurpasHoi noxii. Lle o0ymoBsiroe
YTIBOPEHHS CNifIiB, KOTpPi MICTATh iHGOPMAIiI0 CTOCOBHO HOAIL, fKa BinOynacs, Ta ii yJacHUKIB
[13, c. 7]. Ix cBoeuacHe BUSIBNECHHS CIIpHs€ 3/ifiCHEHHIO BCeGIUHOT OIIHKM BimoOpaxkeHb Ta
Ii3HAHHIO MEXaHi3My KPUMIHAJILHOTO NPaBONOPYLIEHHS.

Tak, €. YcoBa Buziise Taki 0COOIMBOCTI CITOCOOIB BUMHEHHS 3]IiICHOTO HEBUKOHAHHS
000B’S3KIB 1O JIOTJISIAY 33 JTUTHHOK abo 0co00I0, M0N0 SIKOi BCTAHOBJICHO OIMIKY UM
MIKJTyBaHHS: BIJCYTHICTh HAJIEKHOTO 3a0e3IleueHHs MOoTped AWTHHH Yy MEIUYHIN J0moMo3i,
MenuuHoMy orirsial (27 % Bunankis), y 1ki (18 %), y ririeni Ta onsi3i (14 %), y 3a0e3nedeHHi ii
MOpPAJBbHOTO,  IHTEJNEKTYaJbHOrO, KyJbTYpHOTO Ta JyXOBHOro po3BUTKY (11 %), y
3abe3neyeHHi (isnyHOro po3BUTKY AuTHHU (7 %); mopyulieHHs I npaBa Ha OCOOMCTY
HEJOTOPKAHHICTh, CBOOOAY Ta 3aXHCT Bif ycix ¢opM (i3HYHOro i INCHUXIYHOIO HACHIBCTBA
(15 %); 3anumenns autunu 6e3 Harmsay (8 %) [5, c. 4]. Lieii nepenik He € BUUEPITHUM, IIPOTE
JIEMOHCTPY€E 3HAuHy CYyKyNHICTh HpOSBIB, IO HOTPeOyIOTh HalexkHOi yBaru 3 OOKy
JIOCTITHUKIB Ta MPaKTUKIB 32Ul MPaBWIBHOI OI[IHKH BIAMOBIIHUX MPOTHIIpaBHUX Mid. Ciix
BiJJ3HAUMTH, 1[0 PO3IIISAYBaHE HAMH KPUMiHAIBHE MPABOIOPYIICHHS HAJCKUTh JO KaTeropii
HeoOepexuux. [Ipu 1boMy U1 HABMUCHUX (Ha BIIMIHY BiJ HEOOCPEKHHUX) 3IOUYHMHIB JaHI PO
croci6 X BUMHEHHS MalOTh Iepioyeprose 3HaueHHs [ 14, c. 411].

[IpaBunbHICTS OLIHKM U Mi3HAHHS TAKOTO BHAY KPUMIHAIBHOI'O IPABONOPYIICHHS
Ma€ BUXOJHTH 3 TOTO, IO CHOCIO HOro BUMHEHHS Ma€ yCiueHy CTpPYKTypy W He nependavae
MiATOTOBKY. B iHIIOMY BHMIAAKy HasBHICTh BIINOBIIHMX TSKKUX HACHIJOKIB Mae
kBaliikyBaTucs 3a inmmmu ctartamMu KK Yipainun.

Oxpema yBara Ma€ MNPUAUIATHCS TNPUXOBYBAHHIO INPOTUNPABHUX MiH, IIO MOXe
peanizoByBaTHCS NUIIXOM: YTAlOBaHHS; 3HHINCHHS CIiAIB 3I0YMHY a00 CIIAIB 3JI0YUHIL
MacKyBaHHf; Ganbcudikamii; iHcIeHyBaHHA Ta iH. BomHouac OO PO3IILIYBAHOTO
KPUMIHAJIBHOTO IIPABONOPYIICHHS HAOyJId TMOUIMPEHHS NPOSBU IPUXOBYBAHHS, KOJIH
IPaBONOPYIIHNKKA HaMararoThCs BHIATH 3a MOAIi, IO MaroTh 3MICT HemepeOOpHOI Cuim,
00CTaBUHH, 0 OOYMOBMJIM HACTaHHS BiJIOBITHUX HACIIJKIB: MPOPaXyHKH B OLIHII MOTpPed
JITHHU Ta CTYIIHb iX 3a70BOJICHHS, 0€3BUXITHICTH Ta iH.

Baromoro 3HaueHHs y mpaBWibHIM KBamidikamii aiff mpaBomopymHHKa HaOyBae
BHM3HAYEHHs PYIIIHHOI CWIM y BYMHEHHI NMPOTUNPABHOro HistHHA. JlaHi, 10 XapakTepusyloTh
0co0y IPaBONOpPYIIHUKA Ta HOTO BHYTPIIIHI CHOHYKAIbHI IPUYNHU CKOEHHS BUUHKIB MAlOTh
HAJISKHUM YHHOM JIOCIIJDKYBAaTHCS INPAaBOOXOPOHIIMU 33Ul MPAaBUJIBbHOI OIIHKU 3MICTY
MOJTi{ Ta MPUIHATTS OOTPYHTOBAHHX PIllICHb.

Tak, OCHOBHUMH MOTHBaMH 3JI0YMHHOI MOBEJIHKH 32 PO3MIISIYBAaHUM KPUMiHAIbHUM
MIPaBONOPYIICHHAM €: Oalayxicte m0o nutuHua (55 %); HenpusisHb 10 autuHH (27 %);
6e3BuxignicThb (18 %) [5, c. 4].

TinymayHuii CIOBHHMK BH3Hayae O€3BUXIIHMH SK Takui, i3 sIKOro HeMae BUXOIY, HE
MOJKHa BUHTH [15].

Bonnowac «0e3BHXIOHICTBY MOXe OyTH pO3INIAHYTa fAK CyO €KTHBHHH KpHUTEpii
BIJNOBITHUX YMOB, 0OCTAaHOBKH, BArOMOT'0 MiCLil B OIUHII SKOT HAOYBAIOTh MPUHHATI 3aX0IU
HEJIOIMYIIEeHHs HaCTaHHsA a00 YCYHEHHsI HaC/IiKiB KpMMiHAJIBHOTO NIPAaBOIIOPYIICHHS.

CepeJ; HACHIAKIB PO3ITIANYBaHUX KPUMiHAIBHUX IIPABOIOPYIICHb SIK OCHOBHI MOXYTh
Oytu Ha3BaHi: Tskka xBopoOa (34,5 %), cmepts (21 %), 3aTpyMKa IICHXOJOTIYHOTO Ta
¢ismgHOr0 po3BUTKY (20 %), comiansHa Ta menaroriuHa 3aHenbaHicte (13,5 %), BUMHEHHS
3JI04YMHY HEMOBHOMITHIM (4,5 %), mepeOyBaHHS JUTHHHU y CTaHi, 0 3arpoxye ii kuTTIo (5 %)
[5,c.4].

IIpoananizoBaHa HaMU CYKYIHICTh HPOSBIB Ta HACHIJKIB JEMOHCTPYE IX CYTTEBY
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KUIBKICTh 1 PI3HOMAHITHICTH, IO BUMAarae HaJIeXKHOI yBaru 3 OOKy YIOBHOBaXEHHX OCi0
CTOCOBHO TpaBWIbHOI OIIIHKW, HacamIiepe]] NpaBOBOI, BHSABICHUX (akTiB [uig MiHIMi3amii
JIATEHTHOCTI PO3IISIyBaHUX KPUMIHAIBHUX MIPABONOPYILICHb.

Ilpy 1nBpOMy [iarHOCTOBAaHI HACHIAKMA JIO3BOJNSAIOTH BHUCYHYTH OOIPYyHTOBaHI
MPUIYIIEHHS PO crocobu Aii (Oe3nisIbHOCTI), IPUYMHYE H MOTHBHU IpaBomopymHuka. Ha
BOMY MOXYTh OyIyBaTUCh  OpraHi3allifHO-MIJTOTOBYI  3aXOAM JIO  IPOBEACHHS
criayux (po3UIyKOBUX) i, a TAKOXK OIIHKA 3a CTYNEHEM HEBIIKJIAIHOCTI i piBHEM mOTped y
ME/IMYHIN, TICUXOJIOTIYHIA Ta IHIIMX BHUIAX JOMOMOTU IOCTPaXKJAalUM, NMPUAHATTS IHIIAX
pilIeHs.

KpiM 150ro, IpyHTOBHE BHBUCHHS NPUYMH Ta YMOB, IO CHOPHSUIM H OOYMOBHIIH
BYMHCHHS PO3IJIAAyBaHMX KPHMIHAJbHUX IPABOIOPYIICHb MOXE CTaTH OCHOBOI IS
BM3HAYEHH 3aXO0/iB 13 MiHIMi3alii IXHBOI KiJILKOCTI.

Bcebiune BHMBYEHHs CcHTyalii, IO CKJajach, JETEPMiHye ICHYIO4y HpoOieMy
3ITiCHOCTI HEBUKOHAHHS OOOB’A3KiB IO JOIVIAAY 3a JUTHHOIO abo0 3a 0co00I0, ImOH0 AKOi
BCTAHOBJIGHA OTiKA YM MKITYBaHHs, IK HATalbHy. Ii pO3B’A3aHHS MOXKJIHMBE, HA HAILY AyMKY,
IUIAXOM  3aCTOCYBaHHA KOMIUICKCHOTO IIAXOAY 10 PO3POOKH  KPUMIiHANICTHYHUX
peKoMeHzaNiil 3 po3cligyBaHHS HEBHKOHAHHA OOOB’S3KIB MO JOIIANY 3a AUTHHOIO abo 3a
0c00010, MI0/I0 SKOI BCTAHOBJICHA OIiKa YW MIKIyBaHHs, 10 3abe3nedyBanu O moTpedn
MIPaKTUKU B OOPOTHOI 31 BKa3aHUMH MPOSIBAMHU.

Peamizamiss  3a3HaueHoro  mepembavyae  3MIMICHEHHS  MOTIMOJICHOTO — aHAIi3y
3aKOHO/IABCTBA, JIITEPATypPHUX (HAYKOBUX) JKEpPeEJI Ta y3aralbHEHHS CYA0BO-CIIi 401 MPAKTUKH
3 IIOCTAHOBKOIO JJIsI BUPIIICHHS 3aBaHb, COPSIMOBAHUX HA:

— opMyBaHHA CTPYKTYpH KpPHMIHQIICTUYHOI XapaKTEPHCTUKH KPHUMiHAIBHUX
MIPaBOTIOPYIICHb PO3IJISIIyBaHOI KaTeropii 3 moOyIoBOK KOPEISAMiHHUX 3B’S3KIB MK i
KOMITIOHEHTaMH;

— OKpECJIEHHS 0COONMBOCTEH MOYaTKy KPUMIHAIBHOTO MPOBAaPKCHHS, OpraHizamii i
TUIaHYBaHHS PO3CIIiAyBaHHS;

— PO3KPUTTS TAKTUKH IIPOBEACHHI OKPEMHUX CIITUHX (PO3IIyKOBHX) Til;

— BHUCBITJICHHs 3MICTy 1 3HQUeHHS B3a€MOJIi Yy pO3CIiJyBaHHI KPUMIHAJIbHHUX
[IPaBOINOPYIICHb PO3TIIAAYBaHOI KaTeTopii;

— BU3HAYCHHS MOJKJIMBOCTEIl BUKOPHCTAHHSI CIICLiaIbHUX 3HAHb;

— PO3po0OKy MeXaHi3My HOIEepPeKCHHS PO3TTIAAyBaHUX IPOTUIIPABHUX HifHb Ta iH.

HaBenenuii Buile mepesik 3aBIaHb HE € BHYCPIHUM, MPOTE IO3BOJISE BH3HAUYUTH
HampsiMH B poO3poOI SIK TEOPETHYHHX IOJIOKEHb, TaK 1 PEKOMEHIAlid 13 po3cimiayBaHHS
PO3IIISITyBaHUX KPUMIHAIBHHUX MPABOMNOPYILIEHb MPAKTHYHOT CIPSIMOBAHOCTI.

BucHoBku. IIpobGmemu po3cimilyBaHHS 3MICHOTO HEBHKOHAHHA OOOB’S3KIB IO
JIOMJIILY 3a JUTHHOK abo 3a 0co000, IIOJO0 SKOI BCTAaHOBJEHA ONIKA YW IIKIyBaHHS,
JEMOHCTPYIOTh OCOOIUBOCTI, [0 MOTPEOYIOTh SKHAWIIBUIOTO PO3B’S3aHHA. 3 OJHOTO OOKY,
copMoBaHi 3aBIaHHA MOXYTh OyTH BHKOPUCTAaHI B pO3poOLi BUIOBOI KPHMIHAIICTHYHOI
METOJIMKH, KOTpa 30araTWTh KPUMIHAJNICTUYHY HAyKy, a 3 IHIIOTO — HayKOBO BHBIpeHI
anpo0oBaHi MPaKTUKOIO PEKOMEHAANIT 3 pO3CIigyBaHHS 3JIICHOT0 HEBUKOHAHHS 000B’A3KiB 110
IOy 3a JUTHHOKW abo 3a 0co0o0ro, M0N0 SKOi BCTAHOBJICHA OIiKa YM IIKITyBaHHS,
3a0e3meuaTh IPAKTHKY [i€BHEM IHCTpyMEHTapieM OopoTbOuM 3 TakuMu (akTaMH B HamIii
JiepKaBi.

Hanpsimamu mojanpIinxX JOCHTIDKEHb TpeOa BU3HAYUTH OCOOJIMBOCTI Opradizamii i
MPOBEACHHS CIiAYMX (PO3LIYKOBHX) i MiA yYac 3JiCHOrO HEBHKOHAHHS OOOB’S3KiB MO
JOTJIITY 3a TUTHHOIO 200 32 0c00010, 010 SKOi BCTAHOBJICHA OIKa YH MiKITyBaHHS.
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ABSTRACT

Viktor Pletenets. Investigation of malicious failure to fulfill obligations to care for a child
or a person to whom guardianship is assigned: state and directions for solving the problem. The
article is devoted to highlighting the state and ways of solving the problem of investigating the malicious
failure to fulfill the duties of caring for a child or for a person in respect of whom guardianship or
guardianship is established. It is noted that emergencies caused by the pandemic in connection with the
spread of COVID-19 caused by the SARS-CoV-2 virus infection (from 2020 to 2023), the armed
aggression of the Russian Federation against Ukraine (2022 to the present) and others, can lead to the
formation of conditions for the occurrence of serious consequences for the criminal offense in question.
The aggregate of manifestations of unlawful acts and their consequences analyzed in the article
demonstrates a significant number and variety, which requires due attention from authorized persons in
the correct assessment, primarily legal, of the revealed facts.

It is noted that the diagnosed consequences allow us to assess (make reasonable assumptions)
about the methods of action (inaction), the causes and motives of the offender. On this, as stated in the
article, versions can be based, organizational and preparatory measures can be built for conducting
investigative (search) actions, as well as the stages of urgency and the level of needs of medical,
psychological and other types of assistance to victims, a decision can be made to deprive paternity, etc. It
is emphasized that a thorough study of the causes and conditions that contributed to and conditioned the
commission of the criminal offenses in question can be the basis for taking measures to minimize the
number of their commission. Attention is focused on the fact that a comprehensive study of the situation
formed at the right moment demonstrates the existing problem of malice of failure to fulfill the duties of
caring for a child or for a person in respect of whom guardianship or guardianship is established as
urgent. Its solution in the article is seen as possible through an integrated approach and in-depth analysis
of legislation, literary (scientific) sources and generalization of forensic investigative practice with a
statement to solve the corresponding set of tasks. The paper notes that the content demonstrates the urgent
need to develop recommendations that, on the one hand, would enrich forensic science, and on the other —
would expand the possibilities of practice in the fight against the phenomenon in question.

Keywords: minor, guardianship, care, authorized person, conditions of emergencies, grave
consequences, methods of committing and masking, motive, criminal offenses, forensic methodology,
research tasks, forensic investigative practice, organization and conduct of an investigation, investigative
(search) actions.
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