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HaJaHHs 0€30TUIaTHOI MPABOBOI JOMIOMOTH B YKpaiHi 3aTOYYETHCS i Mi-
YKHApOJIHI CTaHIapTH MpaB Ta 000B’A3KIB JIIOAUHU 1 TPOMaJISTHUHA, TIPO 1110
CBI/IYaTh HEIO/JaBHI 3MIHM Yy 3aKOHOJAABCTBI BIJTHOCHO cdepr HaJaHHS Oe-
30IUIATHOT MPABOBOi JOTIOMOTH SK OCHOBHOI'O TapaHTa sIKICHOTO Ta edek-
THBHOTO CITOCOOY HaJIaHHS MPaBOBHUX MOCHYT.

1. KonBeHIis mpo 3aXUCT MpaB JIOAUHU 1 OCHOBONOJIOKHUX cBOOOA Bif 4 nucTomana
1950 poxy / BepxoBna Panma VYkpaiau. Bidomocmi Bepxosnoi Paou Vxpainu.. URL:
http://zakon.rada.gov.ua/laws/show/995 004 (nata 3BepHenHs: 25.09.2018).
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Ky / BepxoBna Pama Vkpainu. Bioomocmi Bepxoenoi Paou VYkpainu.. URL:
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Ionimonozia. Coyionoeia. Ilpaso. 2012. Ne 1. C. 125-127.
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ry Ta ix coiBBiaHowmeHHs. Yaconuc Kuiscvkoeo ynieepcumemy npasa. 2013 Ne3 C.375-378.

7. URL: http://legalaid.gov.ua/ua. Odiniiinuii Be6-caiit KoopauHnaniiiHoro ueHtpy 3
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MPABO ATIEJIIIAHOIO OCKAPKEHHS

3abe3meueHHs 3aXUCTy IIPABOBOIO CTaTyCy 0coOM € pyHIaMeHTaIb-
HUM TIPUHIUIIOM OY[b-SKOi I€MOKpPAaTUYHOI JAep>KaBH. 3arajibHa JieKjiapa-
i mpaB JroauHA 1948 poky mependadae, 10 KOXKHA JIOMHA Ma€ MPaBO
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Ha e(DeKTUBHE TIOHOBJIEHHS B MTpaBaXx KOMIIETEHTHUMH HalllOHAJILHUMU CY-
JaMU y BUNIAJKaX MOPYIICHHS 11 OCHOBHUX IpaB, HaJIaHUX i KOHCTUTYIII-
€10 a00 3aKOHOM (CTaTTH 8).

[IpaBo 0coOu Ha e(PEeKTUBHUN CYJOBUU 3aXUCT 3aKPIIJICHO TAKOX Y
ctaTTi 2 MiXHApPOJHOTO MAaKTy MPO TPOMAASHCHKI Ta TOJITHYHI MHpaBa
1966 poky Ta B ctarti 13 KoHBeHIIil Ipo 3aXUCT NpaB JIOJUHA 1 OCHOBO-
MOJIOKHUX CBOOOJ, paTudikoBaHOi 3akoHOM Ykpainu Bij 17 numus 1997
poky Ne 475/97-BP «lIpo parudikaiiro KoHBeHIlT Mpo 3aXUCT MpaB Jito-
JIMHU 1 OCHOBOIIOJIOKHUX CB000 T 1950 poky».

Bignosigno mo mynkty 1 ctarTti 6 Bumesraganoi KoHBeHINT KOXeH
Mae€ MPaBo Ha CMPABETMBUN 1 MyOIIYHUN PO3TIISL HOTO CIPaBH YIPOIOBK
PO3YMHOI'0 CTPOKY HE3aJIe)KHUM 1 O€3CTOPOHHIM CYyJ0M, BU3HAYEHUM 3a-
KOHOM.

€Bpornechkuil cy 3 MpaB JIIOAUHU, PO3TISIAI0UH CIIPABU 010 MO-
pYIICHHS TpaBa Ha CIPaBeJIUBUN CYJOBUU PO3TJIS], TIIYMAuUTh BKa3aHy
CTATTIO SIK TaKy, 10 HE JIUIIE MICTUTh JIETaJbHUN OMKC TapaHTii, HaJaBa-
HUX CTOpPOHAM y IMBUIBHHUX CIIpaBax, a i 3axXuIIae y Mepiry 4epry Te, 1o
A€  MOXJIMBICTh TIPAKTUYHO KOPUCTYBATUCS TAaKUMHU TapaHTIsIMHU, —
JOCTYII IO CyNy.

OTxe, MpaBO Ha CIPaBEIMBUIN CYJOBUN PO3TIIS, 3aKpIIJICHE B IMy-
HKT1 1 crarTi 6 KoHBeHIni1, HEOOX1HO PO3MIISIAATH K MPABO HA JOCTYII 10
npaBocyais [1].

Taxkum unHOM, YKpaiHa, gk ydyacHuls KoHBeHIlii moBuHHa 3a0e3me-
YUTU ONTUMAJIbHI YMOBH IIOAO JOCTYITHOCTI MPABOCY//IS K 3araJibHOBU-
3HAHOTO MIKHAPOJIHOTO CTAH/IAPTY CIPABEJIMBOTO CY/I0YMHCTRA.

B VYkpaini npaBo Ha ockapKeHHS CYyJAOBHUX PIIICHb y CyAax aress-
IIHHOT 1HCTAHIIIHA € CKJIaJI0BOI0 KOHCTHTYIIHHOTO MpaBa 0COOW Ha CYJOBUMN
3axucT. BoHO rapanTyeThcs Bu3HaueHMMHU KOHCTHTYIIEO YKpaiHK OCHO-
BHHMH 3acaJlaMH CyJOYMHCTBA, Kl € 000B’SI3KOBUMH IS BCiX (HOpM Cy-
JTOYMHCTBA Ta CYJOBUX 1HCTAHIIIM, 30KpemMa 3a0e3MeUeHHIM anesiiitHoro
Ta KacalliiHOTO OCKapEHHS PIIlICHHS Cyay, KpiM BUIMA/KIB, BCTAHOBJICHUX
3aKOHOM (TTYHKT 8 4aCTUHU TPeThoi cTaTTi 129) (yHKT 3.2 MOTUBYBaJILHOI
yactuuu Pimennss Koncruryniitnoro Cyny Ykpainu Bij 25 kBiTHA 2012
poky Ne 11 —pni/2012).

KoHcTuTymiiitnuii npuHIUN 3a0e3MeUeHHs alesIIiHOTO PIllleHHS
CyJly TapaHTy€ MPaBO 3BEPHEHHS JI0 CY]ly 31 CKaprow B alelsiiitHoMy Mo-
pAIKy, sike Mae OyTH peasii30BaHe, 32 BUHSITKOM BCTAHOBJIEHOI 3aKOHOM

41



bezonnamua npasosa oonomoea 6 Ykpaiui: wasaxu nooaivuio2o po3eumxy ...

3a00pOHU Ha TAKEe OCKAPKEHHS.

[IponecyanpHUi MOPSIOK MPOBAKCHHS y IHUBUIBHUX CIPAaBaX BH-
3HavaeThes [{IIK Ykpainu Ta iHmmMu 3akoHaMu Y KpaiHu, SKUMH BCTaHO-
BIIIOETHCSL 3MICT, (hOpMa, YMOBU BUKOHAHHS MPOLECYaATbHUX 1, CYKYyII-
HICTh IUBUIBHHUX MPOIECYyaTbHUX TpaB 1 00OB'S3KIB CyO'€KTIB ITUBUIHHO-
MPOIIECyaIbHUX MPABOBITHOCHUH Ta TapaHTIN iX peasizarii.

Craructuuni aani BepxoBnoro Cyay Ykpainu cBiuath, M0 yHpoO-
0Bk 2016 p. 10 anensAmiHUX 3araibHUX CYIIB YChOTO HAAINIIIO HA PO3-
st 99,4 T, IUBUIBHKUX CIIPaB 1 MaTepialiiB 3a amneJsIIHHIMHU CKapraMu
Ha PIIICHHS MICIIEBUX 3araJIbHUX CY/IIB.

3a anenAmifHIMYU CKapraMu Ha PIIIeHHS Ta yXBaJd MICIIEBUX 3ara-
JBHUX CYIIB YChOTO po3risiHyTo 80,5 THC. crmpaB 1 marepiaiiB. I3 HUX B
anesAiiHOMY TIOPSJIKY PO3TIIHYTO 54,9 THC. IUBIIBHUX crpaB. Arnens-
IIMHI CKapTd Ha PIIIEHHS MICIEBUX 3arajlbHUX CY/IB 3aJ0BOJICHO y 24,3
THUC. cripaB, a00 44,3 % BiJ KITBKOCTI PO3TJIIHYTHX.

3a anensAmifHUMU CKapraMu ckKacoBaHo 1 3mineno 38,1 Tuc. cyno-
BUX PIIIEHb y IIMBUIBHUX CIIpaBax (pillieHb, yXBa).

AnensuiiiHi 3arainbHl cynu mocTaHoBwin 144 okpemi yxBaim. Y
TOMY YHCIII IIOAO MOPYIICHHS HOPM TpaBa Ta MOMUJIOK, AOMYIIEHUX CY-
JIOM TIepIoi 1HcTaHMii, — 79 [3].

SIK CBITUUTH MpaKTUKa CYyAIB anessaIiiHO] 1HCTAHII1, MPU 3aTUIICHHI
anesAIiiHol ckapru 0e3 pyxy Cyl Ma€ HaJaTh 0c0o01 HAJCKHUM Ta PO3yM-
HUM CTPOK JIJIsI BUIIPABIICHHS HEOIIKIB ckapru. Hampukiaza, yxBaliow cy-
1y BiAMOBiJIaueBl OyB HaJlaHUM CTPOK JIJIsi YCYHEHHS HEJIOIKIB CKapru J0
1 rpyausa 2017 p. 27 nucronana 2017 p. xomis 1€l yxBanu OyJia HampaB-
JieHa BiAMOBiMauy i oTrpuMmana HUM 1 rpyans 2017 p., To6TO B 1eHB, KON
3aKIHYYETHCS CTPOK HA BHUIPABJICHHS HEOJIKIB anelsiiitHol ckapru. Bka-
3aH1 00CTaBUHM CBI1IYaTh MPO T€, IO BIAMOBINAaY (paKTHIHO OYyB m030aBiie-
HUW MOJIMBOCTI BUIIPABUTH HEOJIIKU aMeNSIIIIHHOI CKapru y BCTAaHOBJICHI
CYyJIOM CTPOKH, PO IO CyJ OyB IMOBITOMJIECHUM BIJAMOBIIHUM KJIOIOTaH-
HSIM TIPO MPOJTOBKEHHS IIHOTO CTPOKY.

HanexHicTh 1 pO3yMHICTh MPHU BCTAHOBJICHHI CTPOKIB BUIIPABIICHHS
HEJIOJTIKIB aleAiHOT CKapTry y BUMAAKY 3aIHMIICHHS OCTaHHLOI 0€3 pyXy
CIiJ BUPIIIYBAaTH BUXOJSYM 3 HEOOXIJTHOCTI CBOEYACHOT'O MOBIJIOMIICHHS
amessiHTa PO HEOOXIJHICTh BUMPABJICHHS HEJONIKIB 3 ypaxXyBaHHIM He-
OOX1JTHOTO 4acy SIK JJIS BUIIPABIICHHS, TaK 1 JJI1 HANpPaBJICHHS HAJICKHO
oopmIIeHOT ameNsIiiHOl CKapru A0 amneNsiiHoro cyay. Takum 4uHOM
CyJl amleJAIiiHOT 1HCTAHIII Ma€ BCTAHOBIIIOBATH CTPOK BHUIIPABIICHHS He-
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JOJTIKIB amessAIiiHOI CKapru 3 ypaxyBaHHSM HaJaHHS alelIsTHTY IOHaM-
MEHIIIE JIECSITH JHIB JJisl YCYHEHHSI BKa3aHUX HENONIKiB. 3a JaHuMu Bep-
xoBHOrO Cyny Ykpainu Brpoaox 2016 poky i3 HOpPYIIEHHSM CTPOKIB,
BCTAHOBJICHUX TOJ0okeHHsIMHU 4. 2 cT. 302 LIIK, 3a anensiifHUMHU cKap-
raMuy Ha CyJIOBI PILIEHHS MPU3HAYEHO J0 PO3risiay 8 Thc. crpas [3].

Crarrs 302 HIIK nepenbayae mopsiioK MPU3HAYEHHS IUBUIBHOT
CIIpaBH JI0 PO3TJIAY B CYII amensiiiHoi iHcTaHii. CrpaBa Mae OyTH MpH-
3HA4YeHa J0 PO3TJIAly B PO3YMHUM CTPOK, ajie HE Mi3HIIIEe CEeMH JIHIB IICIs
3aKIHYCHHS Ji{ MATOTOBKH CIIPABH JI0 PO3TIIsAy. Take MmojoKEHHS TpoIie-
CyallbHOTO 3aKOHOJIAaBCTBAa CHPABEMJIMBO KpUTHUKYeThCs [l. Jlycrenukowm,
OCKIJIbKA BCTAHOBIJICHHWN 3aKOHOJABIIEM CEMUACHHHUI CTPOK JJIsl MpHU3HAa-
YEeHHsI CIPaBU JI0 PO3MJISIAY B ameIsIiiHIN 1HCTaHIIlT € 00'€KTUBHO Hepea-
JBbHUM. A HaMaraHHsI 3aKOHOJIABIISl 3a0€3MEUUTH SIKOMOTa CKOpillle BUPi-
IIEHHSI CIIPAaBU HACMPABl NPU3BOJUTH O 3BOPOTHOTO PE3yJIbTATY - HEBU-
MPaBJaHOr0 3aTATYBAHHS CTPOKIB PO3TJISY CIpaBU, BUMYIIEHOTO MOPY-
IICHHS CTPOKIB TpHU3HA4YeHHS crpaBu a0 po3rsia[2]. Tak, craructuka
BepxosHoro Cyny Ykpainu cBITUUTb, 10 cTaHoM Ha 1 ciuns 2017 p. ame-
JSAIIAHI 3aralibHl CyAu He po3risHyiau 15,7 THC. cpaB 1 MarepiaiiB, abo
13,7 % Bix KITBKOCTI THX, 10 TiepeOyBaau Ha PO3IJIAJI; 13 HUX CIpaB 3a
ameNAIisIMU Ha PIIIEHHS MICIEBUX 3aranbHuX cyaiB — 11,8 Tuc., abo
15,8 % [3].

VY 3B"13Ky 3 uM caig norogutucs 3 O.B. PoxxunoBuM mpo Te, 1Mo J0-
TPUMaHHS MPOIECYATbHUX CTPOKIB MPHU PO3TJIS/l IUBUIBHUX CIIPaB MOXKHA
BBa)XaTH OJIHI€I0 3 OOOB'SI3KOBUX NEPEAYMOB €(PEKTHUBHOCTI IUBLILHOTO
CYJIOYMHCTBA, OCKUIbKU COIllaJibHI Ta OPUIUYHI Pe3yJIbTaTH MPaBO3aCTO-
COBHOI JIISUTHHOCTI 0€3MoCepeTHbO 3aJIeKaTh Bij Yacy ii 3mificHeHHs. Kpim
TOTO, MPOIECyaTbHI CTPOKU IUCHMILTIHYIOTH YYaCHHUKIB IMPOIECY, Opi€H-
TYIOUd iX Ha CBOEYACHY pealli3alliio CyO'€KTMBHUX IpaB, SKUMH BOHU Ha-
JiIeH1 K Cy0'€KTH MUBIILHUX MPOIECYyaTbHUX TPABOBITHOCHH [2].

EdexTuBHICTD anemnsiiitHOTO MPOBaHKEHHS 3aJIEKUTh 1 BiJl HaJIeXK-
HOI mpoueaypu po3risiay. CrnpaBa po3rISIAAETHCS alENSIIMHIM CYJIOM 3a
paBUJIaMH, BCTAHOBJICHUMH JIsI PO3MJISY CIPABU CYJOM IMEPIOi 1HCTaH-
1111, 3 BUHATKAMH 1 JIONIOBHEHHsIMH, BcTaHoBjeHUMU riaBoto LIIK, sika me-
pendavae anensiiiine npoBakeHHs. [le nmpaBuio BU3HAYa€e MOPSIAOK PO3-
ISy CIIPaBU anensiiiHuM cyoM. Po3risii cripaBu € OCHOBHUM €JIEMEH-
TOM aneAIiiHOro MPOBAKEHHS Ta 3A1MCHIOEThCA y (popMI IIEpeBIpKH 3a-
KOHHOCTI i OOTPYHTOBAHOCTI CYJIOBOTO PillIeHHS (PaKTUIHO Yepe3 MOBTOP-
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HUW po3rJisia cripaBu. Po3rsia cripaBu B CyJil ameNsmiiHOT 1HCTAHIT 3/T11-
CHIOETHCS Y BIJIMOBIIHIN MpoIlecyalibHil GopMi B CyJOBOMY 3aCi/IaHH], SIKE
CKJIQJIA€ThCS 3 YOTUPbOX YACTHH: MIJrOTOBYA, 3'ACyBaHHS OOCTaBUH 1 Tie-
peBipka iX Jo0Ka3aMH, CYJIOBHX J1€0aTiB, YXBaJCHHsS Ta OTOJIONMICHHS Pi-
HICHHS YU YXBaJH.

TakuM yrHOM, BpaXOBYIOUM BUIIEBKa3aH1 pe3yIbTaTH Cy/I0BOI MPaK-
TUKH, aleJsiiiiiHe OCKap>KeHHS € IOCUTh BaroMoio Ta e(eKTUBHOIO MPOIie-
TyPOIO PO3TJISAY IUBIILHUX CHpaB, TOMY M€l 1HCTUTYT MOTPeOy€e BIOCKO-
HAJICHHS Ta MOJAIbIIOT0 TOCHIIXKEHHS.
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Haykosuii kepignux —
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mpaBa Ta KpUMiHOJOT11 JIHITponeTpoB-
CBKOTO JICP>KaBHOTO YHIBEPCUTETY
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JOKTOP IOPUJUYHUX HAYK, JOLICHT

KPUMIHAJBHO-ITPABOBUI BUMIP T'EHJIEPHOI PIBHOCTI
B YKPATHI TA CBITI: HOTJISIA MAMBYTHBOI'O CJILTYOTO
HAIIIOHAJIBHOI MOJIIIIT YKPATHA

CyvacHuil cTaH pPO3BUTKY CHCTEMHU YKPAiHCHKOTO 3aKOHOJABCTBA II€-
pedyBae B yMOBax CYTTE€BHX 3MIH Ta TpaHChHOpPMAaIIHUX MEPETBOPCHD.
Taka cuTyarlisi TICHO MOB’si3aHa 3 YITKOI CHPSIMOBAHICTIO YKpaiHU Ha
BXOJ/DKEHHSI /IO €BPOIEHCHKOTO TOBAPUCTBA, MIJABUIIEHHS PO3BUTKY YCIX
chep Nep>KaBOTBOPEHHS 1, 110 HAMTOJIOBHIIIE, 10 PO3BUTKY BITUM3HSIHOI
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