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POJIb OCOBUCTOI'O 3AKOHY TA HAIIOHAJIBHOCTI
Y BUBHAUYEHHI IPABO3JATHOCTI OPUINYHUX OCIb
Y MIDKHAPOJJHOMY ITIPUBATHOMY IIPABI

IOnina M. POJIb OCOBUCTOI'O 3AKOHY TA HAIIIOHAJIBHOCTI Y BU3HAYEHHI
IMPABO3JJATHOCTI IOPUIUYHHUX OCIb Y MIXJKHAPOJHOMY INPUBATHOMY IIPABI.
JocmipkeHo posib 0COOMCTOr0 3aKOHY Ta HALIOHAJIBHOCTI y BH3HAYEHHI NMPAaBO3JAaTHOCTI 1 Ai€31aTHOCTI
IHO3EeMHHX IOPHAMYHUX OCi0 y MDKHApOAHOMY IPHBAaTHOMY IIpaBi. ABTOPOM OXapaKTE€PHU30BAaHO TaKOX
KpHTepil BU3HAYCHHS HAI[IOHAIGHOCTI IHO3EMHHX IOPUANYHHUX OCi0 Ta CydacHI TEHJIEHIIl y BHU3HAYCHHI
HalliOHAJIBHOCTI IopuaAndHUX ocib. IIpu 1boMy 3po0IIeHO BHCHOBOK HpO Te, IO IOHSTTS OCOOHCTOrO
3aKOHY 1 HAIIOHAIBPHOCTI B3a€MO3AJIEKHI Ta B3a€MOOOYMOBIICHI: HAIiOHAIBHICTE IOPUIMYHOI 0COOH
BU3HAYa€ 11 0COOMCTHI 3aKOH, a 3MICT 0COOMCTOTrO 3aKOHY 3aJI€KHUTh BiJ TOTO, SIKY HALlIOHAJIBHICTH Ma€
fopuandHa ocoba. OcobucTuil 3aKOH IOPUANYHOI 0COOM BiANOBiNA€e HAa MUTAHHSI, YU € JaHE YTBOPCHHS
IOPUANYHOIO 0CO00I0, SIKHM € 00CsT H0ro MpaBo3JaTHOCTI, a HALIOHAIBHICTD IOPHIUIHOT 0COOH T03BOJISIE
KOXKHIH Jep)aBi BU3HAYUTH JIP)KABHY MPUHAICKHICTh IOPUAMYHOI OCOOM, MLI0 € MiJCTaBOIO
BCTAQHOBJICHHSI [IEBHOTO IIPAaBOBOTO PEXHUMY JISTIBHOCTI IIBOTO Cy0'eKTa y MEBHIH KpaiHi.

Kniwouosi cnoea: inozemna iopuouyna ocoba, ocobucmuii 3aKOH, HAYIOHATLHICMb OPUOUYHOT
0cobU, YUBITLHA NPABO30AMHICMb IPUOUUHOT 0COOU, YUBLTLHA JIE30AMHICIb IOPUOUYHOT 0COOU.

Formulation of the problem. In today's socio-economic conditions, the processes of
internationalization and globalization of social life, which have not crossed the activities of
legal entities, which are not limited to the borders of one country, are becoming increasingly
popular. More and more legal entities are becoming transnational or attracting foreign capital
to carry out their activities. The indicated processes make a legal person one of the main sub-
jects of international private law relations, the definition of which legal status on the basis of
analysis of legal categories of nationality and personal law is one of the topical issues of mod-
ern international private law. Particular attention should be paid to the recognition of the legal
capacity of foreign legal entities by the country on the territory of which such a legal entity
intends to carry out or carries out its activities, as well as the determination of the legal status
of legal persons operating outside the country of their nationality.

Analysis of publications that initiated the solution to this problem. In the study of
the nationality and personal law of legal entities in the international privat law, as well as their
role in determining the legal capacity of a legal entity paid much attention to authors such as
MM Boguslavsky, E.O. Kharitonov, N.O. Saniahmetova, R.O. Halfina, GS Fediniak, SM
Heda, R.V. Chernolutsky and others.

The purpose of this article is to study the role of personal law and nationality in de-
termining the legal capacity of legal entities in private international law.

Presenting main material. Legislation of the majority of countries of the world pro-
ceeds from the fact that the concept of legal capacity and legal capacity of legal entities coin-
cides in content, since these two concepts almost always exist inseparably, that the presence of
legal capacity in a legal entity means at the same time that it also possesses capacity [14,
p. 122].

In modern science of civil law, there is no consensus on the nature of the legal capacity
of a legal entity. Thus, according to the general rule established by the Civil Code of Ukraine, a
legal entity has a general legal capacity. Art. 91 of the Civil Code of Ukraine determines that a
legal entity is capable of having the same civil rights and obligations as an individual, other
than those which by their nature may belong only to a person. Also, the principle of general
legal capacity is enshrined in the law of France on associations, whose activities are aimed at
profit, and in the legislation of England on legal entities created by a special act of the king [16,
p. 77-78]. That is, the general legal capacity gives the right to a legal entity to acquire any civil

© Yunina M., 2018

ISSN 2078-3566 147



Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2018. Special Issue Ne 2

rights and carry civil duties, except for those for which the prerequisite is the inherent qualities
of a person. It is believed that the legalization of general legal capacity was initiated by the
First Council Directive (March 9, 1968), which provided for the responsibility of the campaign
to third parties and for such actions that go beyond the objectives of the charter [3, p. 88].

However, in some countries, legislation recognizes legal entities as having special legal
capacity, that is, entitles a legal entity to acquire rights and obligations in accordance with the
purposes specified in the statute, contract or legal act. This type of legal capacity is enshrined in
the laws of Japan, Italy and some other states [13]. In the United States the ultra vires principle is
formally considered (agreements beyond the scope of the legal entities are considered invalid),
however, the legal capacity of legal entities is actually legalized [1, p. 481-493].

Taking into account the differences in the legal capacity of national legal entities and for-
eign legal entities operating in the territory of Ukraine, which is due to the provision of the for-
eign legal entity not only the rights and obligations enshrined in the law of Ukraine, but also those
rights and obligations , which are granted to a foreign legal entity by the law of the relevant for-
eign state and the norms of international agreements, in our opinion, should be recognized by
foreign legal entities for the availability of special legal capacity. The term "special" in this case
means a complex of exceptions and restrictions that distinguish the legal regime of the activities
of foreign legal entities from the regime of Ukrainian legal entities [17, p. 16].

In order for a foreign legal entity to have the opportunity to carry out business activities
in other countries, it is necessary to resolve the issue of recognizing the legal capacity of such a
foreign legal entity and allowing it to carry out business activities in the territory of the state, as
well as the conditions for such activity. Thus, the admission of foreign legal entities to the con-
duct of economic or other activity on the territory of Ukraine and the legal status of such per-
sons are regulated by the legislation of Ukraine, that is, the law of place of business is applied.
However, a legal entity can not have more rights abroad than it would have under a personal
law.

The definition of the legal capacity of foreign legal entities and the companies formed in
their participation in Ukraine is based on the conflict laws of Ukraine and international agree-
ments. In accordance with the Law of Ukraine "On Private International Law" the legal capaci-
ty of foreign legal entities on the territory of Ukraine is determined by the personal law (char-
ter) of a legal entity (Article 26 of the Law).

In order to clarify the law and order, which acquires the meaning of a personal law of
a legal person and on the basis of which its legal status is determined, it is necessary to iden-
tify this person as a foreign or national entity, that is, to determine the nationality of this le-
gal entity.

In the science of international private law, under the nationality of a legal entity, such a
property that determines the legal relationship between a legal entity and a state, its state affili-
ation, which submits this legal entity to the relevant order and puts it under the protection of a
particular state, will acquire it. The indicated means means that the legal entity in all spheres of
creation, operation and termination of activity is subject to the rules adopted in the respective
state. From this point of view, "nationality" is characterized as the legal person's affiliation
with the legal order established in a state, the interconnection of its rules in force in that state
that govern the conditions for the emergence, activity and termination of the existence of legal
entities. The national rule-of-law of the state acquires the character of the personal law of a
legal entity, which defines its civil law, becomes its personal law.

Analyzing legal literature, we can conclude that to date, private international law has
not produced a single universally accepted concept of determining the nationality of legal enti-
ties. Several criteria have been developed in the science of international private law, on the
basis of which the nationality of a legal entity is determined. Such criteria are, for example, the
criterion for the main activity, the criteria for the location of the bodies of management of a
legal entity, the criterion of the place of establishment, and others. In accordance with these
principles, private international law distinguishes doctrine of residence (the law of the place of
residence of the governing bodies of a legal entity), the doctrine of the "center of operation"
(place of business), the doctrine of incorporation (the law of the place of establishment of a
legal entity) [4, p. 215].

At present, in the European states two main criteria for determining the legal status of a
legal entity - the criterion of incorporation (assimilation) and the criterion of residence (place
of residence) are used.

The residence criterion is used in a sufficiently large number of countries, for example
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in France, Germany, Belgium, Poland and other countries of continental law. According to this
criterion, a personal law (nationality) of a legal entity recognizes the law of the location of its
administrative center.

Despite the fact that most EU Member States use cetera of residence in practice, some
countries, such as Great Britain, Denmark, Ireland, Czech Republic, the Netherlands, adhere to
the criterion of incorporation. The main content of this criterion is that the legal entity has the
nationality of the country in accordance with the law of which it is based.

The Law of Ukraine "On Private International Law" to determine the legal status of a
legal entity and to determine the extent of its civil capacity, also applies the criterion of incor-
poration. According to Article 25 of the said Law, the law of a legal entity is the law of the
country of the legal entity. The legal entity is recognized as the state in which the legal entity is
registered or created otherwise in accordance with the law of that State [10].

The criterion of incorporation is also used in other normative acts of modern Ukrainian
legislation. For example, in Art. 1 Law of Ukraine "On the regime of foreign investment"
stipulates that investors who carry out investment activities in the territory of Ukraine may be
legal entities established in accordance with the legislation of a different law than the legisla-
tion of Ukraine.

One can agree with the idea that the advantages of the incorporation criterion are its
clarity and ease of installation, since the administrative act of registration of a legal entity is
easily identified in time and space; without the consent of the state, under the laws of which a
legal entity is registered, it can not change its nationality; if the activity of a legal entity is rec-
ognized as undesirable for the State of incorporation, it may eliminate this legal entity not only
in its own country, but also abroad [9, p. 208].

The undoubted advantage of the incorporation criterion is also that if a legal person has
already been created in accordance with the legislation of the country of incorporation and if its
foundation was not invalid, then such a legal entity can transfer the seat of its bodies from one
country to another without losing primary right-subjectivity.

Despite these advantages, this criterion has a number of shortcomings, which may in-
clude the absence of a link between the law of the place of establishment of a legal entity and
the law of its place of business, resulting in the provision of unlimited opportunities for found-
ers for numerous manipulations when creating a legal entity. The choice made by the compa-
ny's founders in favor of the law of the country where the company was incorporated may vio-
late the interests of the country in which the company carries out business operations, as well
as the interests of creditors located in this country [7, p. 217].

However, analyzing the legal literature, we can conclude that under present conditions
none of the existing conflict criteria for determining the nationality of legal entities can not be
favored. Each of them highlights one side of the problem: the criteria for determining the na-
tionality of legal entities by the nationality of individuals included in it - the relationship of a
legal entity with individuals, it is directly interested in it; the criterion of incorporation - the
connection with the law-order, generating a legal entity; accommodation criterion - connection
with property complex, guarantee of interests of creditors. However, the application of each of
these criteria alone is not sufficient to determine the legal status of legal entities in all possible
cases [6, p. 34-35].

Legislation and law enforcement practices of many states increasingly abandon the "ab-
solute" character of classical conflict criteria, replacing them with mixed criteria. The doctrinal
is justified by the importance of taking into account the various aspects of the activities of legal
entities, for the purpose for which their nationality is determined. At the same time, two or
more criteria for determining nationality are often used simultaneously, using one as the main
one, and the other as an additional one.

All these processes confirm the legal opinion shown in the legal literature that the state-
of-the-art state of private international law provides grounds for the gradual decline of the role
of numerous classical collision bindings and the replacement by a small number of basic prin-
ciples to determine the law to be applied to legal relationships [5, p. 15]. These principles in-
clude the current principle of finding the closest connection of the legal relationship with a
specific law and order, finding the most favorable law and order, taking into account the im-
perative rules of the court of the country.

Conclusions. Thus, the notion of personal law and nationality is interdependent and in-
terdependent: the nationality of a legal entity is determined by its personal constitution, and the
content of the personal law depends on the nationality of the legal person. The personal law of
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a legal entity answers the question of whether this formation is a legal person, which is the
extent of his capacity. Nationality of a legal entity allows each state to determine the state affil-
iation of a legal entity, which is the basis for establishing a certain legal regime for the activity
of this entity in a particular country, the limits of its subordination to legislative and adminis-
trative acts of the state to which this legal entity belongs, and the state in which it carries out its
activity.
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Summary
The article deals with the study of the role of personal law and nationality in determining the legal
capacity and capacity of foreign legal entities in international private law. The author also describes the
criteria for determining the nationality of foreign legal entities and the current trends in determining the
nationality of legal entities.
Keywords: foreign legal entity, personal law, legal entity’s nationality, civil capacity of legal entity.
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