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SUMMARY

The article analyzes the approaches to understanding the concept of the constitutional and legal status of the internally displaced
person and on the basis of scientific opinions, the provisions of the current national and international legislation, and also taking into
account the results of the author’s sociological research, his essence has been outlined and an attempt has been made to formulate the
significance of such a status for modern Ukraine.
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INOHATHE U CYHIHOCTb KOHCTUTYIIUOHHO-ITPABOBOT O CTATYCA
BHYTPEHHE HEPEMEIIEHHOI'O JIMOA

Jlapuca HAJTUBAWKO,
JIOKTOP IOPUIMYECKHX HayK, IIpodeccop,

3aciTy’KeHHBIN IOPUCT YKPaWHBI, IPOPEKTOP

JIHenmponeTpoBCKOro roCyJapCTBEHHOTO YHUBEPCUTETa BHYTPEHHUX JIE],
aKaJIeMUK AKa/IeMUH HAayK BBICIIET0 00pa30oBaHMs YKPauHbI

Maxkcum POMAHOB,
ctyneHT akymsrera No 1

HanmonansHOro 1opuanyeckoro ynuBepcutera umenu Slpocinasa Mynaporo,
wieH BeeykpanHCKoii 001eCTBEHHOI opraHu3anin

«Accormaryst YKpauHCKHAX I0PHCTOBY

AHHOTALMUS

B crarbe npoananu3upoBaHbl MOAXO0AbI K TOHUMAHUIO MOHATUS KOHCTUTYIIMOHHO-IIPABOBOTO CTaTyca BHYTPEHHE NEPEMEILIEHHO-
ro JIMLA, U HA OCHOBAaHUM HAyYHBIX B3IVIS/IOB, MOJOXKEHUHN EHCTBYIOIIETO HALIMOHAIBHOTO U MEXIYyHAapOJHOTO 3aKOHOJATEIbCTBA,
a TaKXKe YYUTBIBas PE3YJIbTaThl aBTOPCKOTO COLIMOJIOTMYECKOTO MCCIEJOBAHUS, OYEPUCHBI €r0 CYIIHOCTh U IPEANPHUHATA MOMbITKA
(hopMyTHPOBKY 3HAYEHHE TAKOTO CTATyCa JJIsl COBPEMEHHOM YKpanuHbI.

KnroueBble ciioBa: BHyTpeHHE NIepeMEIIEHHOE JIUI0, KOHCTUTYLIMOHHO-IIPABOBOM CTaTyc, COLUOIIOTHUECKOE UCCIIeI0BaHUE, 00e-
CIIEUEHHE [IPAB BHYTPEHHE NIEPEMELICHHOTIO JIMLIA.

heme  actuality. = Modern

Ukraine is a member of the in-
ternational community in which all civ-
ilized countries are democratic that in
the first place depends on the level of
security of human rights and freedoms
in each of them.

Today, in our country there are a num-
ber of problems through which its de-
mocracy can be questioned, and therefore
they need an urgent solution. One of the
possible ways of solving this problem is
the adoption of normative legal acts regu-

lating them, and since no such act can be
adopted without the appropriate level of
research and the existing scientific basis,
these issues are closely interrelated and
extremely relevant.

Several years ago, in our country
there started processes of mass internal
displacement of people which were in the
first place provoked by the armed aggres-
sion of the Russian Federation. This fact
created uncertainty in the legal field and
showed that the legislation on the protec-
tion of the rights and freedoms of internal-

ly displaced persons in Ukraine is absent
at all and needs to be elaborated.

That is why the subject matter men-
tioned by the authors is extremely rele-
vant since the definition of legal content
and the characteristics of the specified sta-
tus depend on the level of democracy, and
the specified element, in turn, is a pass for
Ukraine into the civilized world.

State of development of the declared
topics. Problems of the constitutional and
legal status of internally displaced persons
have repeatedly become the object of scien-
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tific research of both domestic and foreign
lawyers. Among them are M. Baimaturov,
1. Gozhii, Y. Grabova, I. Kozynets, O. Khas-
rvi, M. Malyha, A. Monaenko, Y. Martyni-
uk, B. Pirotskyi, M. Sirant, N. Tyshchenko,
L. Shestak, and many others.

The purpose of the article is to ana-
lyze the approaches to the definition of
the concept of internally displaced per-
sons and to clarify the content of their
constitutional and legal status. Basing on
current normative legal acts of national
and international jurisdiction opinions of
scientists and thinkers, and the results of
the author’s sociological survey, our aim
is to argue conclusions on optimizing the
functioning of such a status in Ukraine.

The set goal has determined the ne-
cessity of solving a number of research
tasks among which there are: to analyze
approaches to understanding the concept
of internally displaced person, on the ba-
sis of the results to outline the essence of
the constitutional and legal status of inter-
nally displaced persons for Ukraine, and
also guiding by the results of the author’s
sociological research to outline main is-
sues and develop some recommendations
for the possible improvement of the rele-
vant status for the Ukrainian community
in particular and the country as a whole.

The object of this research is the so-
cial relations in the field of ensuring the
rights and freedoms of internally dis-
placed persons in Ukraine.

The subject of the study is the con-
stitutional and legal status of the inter-
nally displaced person as a guarantee of
the consolidation of democracy and the
development of the rule of law in Ukraine.

Presentation of the main research
material. In the context of solving the
question one must focus on the polarity of
approaches to understanding the concept
of “internally displaced person”. A sig-
nificant number of scientific sources and
normative definitions in this field cause an
acute scientific discussion.

In our opinion, first of all, in this is-
sue it is necessary to pay attention to the
relevant normative legal act regulating
the status of the above persons. The Law
of Ukraine “On Ensuring the Rights and
Freedoms of Internally Displaced Per-
sons” was adopted by the Verkhovna Rada
of Ukraine on October 20, 2014. It is in
this document that Article 1 deals with
the concept of internally displaced person
who is a citizen of Ukraine, a stateless

person or a foreigner legally residing in
Ukraine who were forced to leave their
homes or places of usual residence, in par-
ticular as a result of/or in order to avoid
the consequences of an armed conflict, oc-
cupation of widespread manifestations of
violence, human rights violations, natural
or man-made disasters, and which have
not crossed the internationally recognized
border of Ukraine [1].

From the specified legal act it becomes
clear that the status of an internally dis-
placed person is a special status, which is
provided only under certain conditions and
which (from the moment of receiving it)
provides citizens who have received it with
additional rights, duties and guarantees.

At the same time the representative
of the Secretary-General of the United
Nations on internally displaced persons
provided a working definition of inter-
nally displaced persons, as persons who
were suddenly and unexpectedly forced to
leave their homes suddenly and unexpect-
edly due to armed external and internal
conflicts, systematic violations of human
rights, environmental or human-made ca-
tastrophes and who are in the territory of
their country of origin [2].

Analyzing a number of interpreta-
tions we can talk about the homogeneity
of the causes of relocation. And in na-
tional legislation and in the views of rep-
resentatives of the European space there
are identical causes of forced resettle-
ment which include armed conflicts, en-
vironmental disasters and systematic vi-
olations of human rights. But along with
this, a filter appears in the form of “a sig-
nificant number” of individuals, which
indicates the mass of this phenomenon
and confirms the reality of the threat to
human rights in a particular territory.

At the same time one should give an
example, almost identical concept pro-
vided by Goodwin Hill, who claims that
internally displaced persons are those
who are forced to flee suddenly from their
homes in large quantities as a result of
armed conflict, internal hostility, system-
atic violations of rights human or natural
disaster and are in the territory of their
own country [3].

Commenting on this definition it
should be noted that it is almost the same
as the preceding one, and their difference
lies only in the criterion of “sudden flee-
ing” which was added by the last author,
but analyzing all these concepts in the

~ LEGEA SI VIATA

|

general context, it becomes clear that due
to the legal and scientific arguments indi-
cated variations and criteria could be part
of a legislative definition.

Along with the above-mentioned in-
terpretations attention should be paid to
the concept on the transfer of persons in
the middle of the country given in the
guidelines of the Office of the United Na-
tions High Commissioner for Refugees.
These principles interpret the notion of
internally displaced person as a person or
group of people who were forced to flee
or leave their homes or place of residence
because of, or in order to avoid the conse-
quences of an armed conflict, situations of
general violence, human rights violations
or natural disasters/man-made catastro-
phes, and those who have not crossed the
internationally recognized state border of
the country [4].

Based on the above, the mentioned
notion should be distinguished as the
broadest in content from all proposed.
Taking into account objective factors,
such an interpretation can not be final, but
based on the above definitions, it should
be noted that international experience in
defining the concept does not appeal to
terms such as “widespread violence” that
exists in national legislation.

In turn, the authors should note that
the concept of “widespread” has a num-
ber of similar meaning in words, but has
no exact interpretation, in particular such
examples are “in every place”, “every-
where”, “all over the place” [5]. A sepa-
rate provision is the definition given in the
Guidelines on the movement of persons in
the middle of the country, namely “gen-
eral manifestations of violence”, which in
turn does not fully reflect the essence of
the concept as it has the following seman-
tic load, as “one that applies to everybody,
everything, and falls on everybody and
everything”. And given that such formu-
lations are inadmissible for the framework
of legal science, as well as the language of
normative legal documents, in our opin-
ion, this provision of national legislation
requires additional research and replace-
ment with a more acceptable option.

Together with the aforementioned,
one must justify the position that inter-
nally displaced persons are individuals or
groups that under certain circumstances
(systematic violations of human and ci-
vil rights and freedoms, armed aggression
outside or inside the country, natural dis-
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asters or man-made disasters) are forced
in a short time to leave their places of
residence, not crossing the internationally
recognized state borders of the country.

In addition to the definition of the
concept of internally displaced persons,
the authors announced research and clari-
fication of the essence of the constitution-
al and legal status of internally displaced
persons in general.

It has to be argued that the essence of
the constitutional and legal status of the
internally displaced person as one of the
special statuses, summarizing all its ele-
ments, is that the latter seeks to provide
in every possible way the most vulnera-
ble social group with the corresponding
rights and freedoms that through objec-
tive circumstances may be violated if the
state does not interfere in time. To reveal
the essence of the specified status means
to distinguish what causes its objective
necessity and to comprehend that the
country and society will suffer consider-
able losses if they exist and try to develop
without introducing productive changes
into the legislation.

One of the substantive parts of this
status is that upon its acquiring a person
receives a set of rights and freedoms that
are essential to life in conditions that
are made up of each particular person or
group of individuals immediately before
it is received.

In the process of its development any
state was being improved and its needs
changed from time to time, as well as
the needs of its citizens changed, and in
turn, they could emerge not only through
the rapid development of society, but also
through tragic situations. One of these sit-
uations is the armed aggression in eastern
Ukraine which caused legal inaccuracy,
and the need for a new constitutional-le-
gal status that would meet the needs of
those individuals who were forced to
leave their homes.

At the same time, referring to the
scientific interpretations of the concept
of “the constitutional and legal status of
the internally displaced person” it should
be noted that although Ukrainian science
does not know the exact definition of the
above definition, but based on the inter-
pretation of the concept of “the constitu-
tional and legal status of a person and a
citizen”, one can isolate the elements nec-
essary for interpretation narrowing it by
the subjective criterion.

As a rule, the constitutional and le-
gal status of a person and a citizen is the
system of legal parametres established
by the Constitution of Ukraine and other
laws which defines the actual position of a
person and a citizen in a society at a par-
ticular stage of the socio-political devel-
opment of the state [6].

Furthermore, based on the fact that
the constitutional and legal status as a cat-
egory of modern constitutional law can
be interpreted as a system of fundamen-
tal and inalienable rights, freedoms and
responsibilities of a person and a citizen,
enshrined in the Constitution and laws
of Ukraine, as well as a set of powers of
state authorities and local self-govern-
ment, their officials and officers in vari-
ous spheres of public relations regulated
by the branches of public and private law
[7], it is necessary to conduct a series of
parallels with the aforementioned consti-
tutional and legal status.

Thus, the above status is a system of
rights, freedoms and duties, as well as
their guarantees and principles, which are
intended to determine the legal and fac-
tual situation of internally displaced per-
sons, in order to equalize them with the
rights of other citizens.

On the other hand, the essence may
also be disclosed in the elements of the
constitutional and legal status itself,
which today amounts to a sufficiently
large number, namely guarantees of ob-
servance of rights, freedoms and responsi-
bilities. In addition, the system of specific
principles of the specified constitutional
and legal status is referred to its elements.
The question as to the membership of the
concept to the elements of the specified
status remains open.

Specifying these elements, it should
be noted that rights are compulsory, for-
mally determined rules of conduct, es-
tablished or authorized by the state as a
regulator of public relations [8] which
in this case are defined by the Consti-
tution of Ukraine and the standard legal
act, the Law of Ukraine “On Ensuring
the Rights and Freedoms of Internally
Displaced Persons”.

Among the rights of internally dis-
placed persons, only in this category are
the following: the right to register an in-
ternally displaced person; the right to pro-
vide technical and other means of reha-
bilitation; the right to continue obtaining
a certain educational level at the expense
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of the state budget; the right to unity of
the family; the right to free temporary
residence (subject to payment of utilities)
within 6 months after registration; the
right to assistance in the return of their
movable property; the right to assistance
in returning to their previous place of res-
idence, as well as others.

In general, all of the rights given and
granted by the Law of Ukraine form the
basis for the proper functioning of a spe-
cific constitutional and legal status, but at
the same time they stipulate the creation
of new, inherent principles that are in par-
ticular defined in the Guiding Principles
on the question of the transfer of persons
in the middle of the country [9] which in-
clude: the principle of equality of rights of
internally displaced persons and other cit-
izens, the principle of free movement and
freedom of choice of place of residence;
the principle of free search for safe liv-
ing conditions in other parts of the coun-
try or abroad; the principle of humanity,
non-discrimination and exclusively tar-
geted use of humanitarian assistance, as
well as others.

Besides the above, Article 2 of the
Law of Ukraine “On Ensuring the Rights
and Freedoms of Internally Displaced
Persons” provides guarantees for the ob-
servance of their rights and freedoms, in
order to prevent the emergence of condi-
tions for forced displacement of persons,
protection of observance of the rights and
freedoms of such persons, creation of
conditions for their voluntary return to the
abandoned residence or integration into a
new place of residence.

In addition to things mentioned
above, one should focus on the socio-
logical study “Level of Awareness on the
Legal Status of Internally Displaced Per-
sons in Ukraine” conducted in Novem-
ber 2017, which contains 10 questions on
awareness of the problems of internally
displaced persons.

In the course of the survey, about
500 people (students, teachers and staff)
were interviewed by such higher educa-
tional institutions as Taras Shevchenko
National University of Kyiv, National
University of Kyiv-Mohyla Academy,
National Academy of Internal Affairs,
Yaroslav the Wise National Law Univer-
sity, Dnipropetrovsk State University of
Internal Affairs, Ivan Franko National
University of Lviv, Lviv State University
of Internal Affairs, V.N. Karazin Kharkiv
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National University, National University
“Odessa Law Academy”.

In turn, without claiming the com-
pleteness of objectivity, but taking into
account the results of the study, one can
argue the following conclusions:

— during the study, it turned out that
38.3% of respondents believe that today
in Ukraine there are more than 1.5 mil-
lion internally displaced persons, and in
contrast 8.5% of respondents choose the
variant with the smallest number of such
persons — 50 thousand;

— according to 66% of respondents,
the greatest difficulties arise with the re-
alization of social rights, and the small-
est — with labor rights, which was noted
by 5% of respondents. In addition to the
above, there are also other options, name-
ly 21.3% — political rights and 8% — the
group of personal rights;

— among the bodies and organiza-
tions that can most effectively solve the
problems of internally displaced persons,
the figures were distributed as follows:
36.2% — Ministry for Temporary Occu-
pied Territories and Internally Displaced
Persons; 25.5% — local self-government
bodies; public associations and organiza-
tions, as well as regional state administra-
tions, received 14.9% of the respondents’
replies; the lowest result, according to
the opinion poll, was with the Verkhovna
Rada of Ukraine, which is 8.5%;

— only 4% of respondents note that
the rights of internally displaced people in
Ukraine are fully provided, in turn 47.8%
believe that the latter were partially pro-
vided, while 37% stated that the rights
were not fully provided and 10.6% gener-
ally believe that the rights of the said indi-
viduals in Ukraine are not secured;

— the question of whether the legal sta-
tus of internally displaced persons is of a
temporary nature, or the internal displace-
ment and full security of all the benefits is
intended to leave the permanent place of
such persons, the respondents answered
as follows: 68.8% consider that this status
is temporary, and 31.3% stated that it aims
to leave for permanent residence;

— at the same time during the survey it
turned out that among 100% of respond-
ents 10.4% are internally displaced per-
sons, while 89.6% are not;

— when assessing the attitude towards
internally displaced people, the percent-
ages were distributed as follows: 68.8%
are friendly and willing to meet the latter,

31.3% are tolerant, and it is positive that
none of the respondents mentioned intol-
erance towards such persons;

— among the steps to be taken by the
Ukrainian authorities to improve the lev-
el of security of the rights and freedoms
of internally displaced persons, respond-
ents first determine the return of people
to their place of residence (by settling an
armed conflict in the east in the interests
of the Ukrainian nation) (54.2%), adop-
tion of the collection normative legal acts
(39.6%), but at the same time believe that
the current level of protection of the rights
and freedoms of internally displaced per-
sons does not require additional legisla-
tive regulation (6.3%);

— the most useful solution to the prob-
lem identified by the authors is the ques-
tion of the activities of the Ministry for
Temporary Occupied Territories and In-
ternally Displaced Persons, namely 71%
of those polled can not call any initiatives
and examples of the Ministry’s activities
at all, and 29% respondents also deter-
mine that under the auspices of the said
ministry, conferences, round tables are
organized and held to cover the issue, as
well as regulations are being developed to
ensure the rights and freedoms for inter-
nally displaced persons;

— in response to the proposal to ex-
press their opinion on ways to improve the
level of security of rights and freedoms of
internally displaced persons in Ukraine,
the following options were proposed by
respondents: “by activating non-indif-
ferent members of society for this prob-
lem, adopting a number of legal acts and
amending existing ones with the aim of
extending the rights and freedoms, as well
as guarantees of internally displaced per-
sons”; “the stimulation of employment,
lending for the purchase and/or rental of
housing, providing targeted assistance for
the most vulnerable categories. The tar-
geting of assistance and support should be
extended”, “accounting for such persons
in order to be able to control the situation
regarding the number of such persons. It
is also necessary to adopt the relevant le-
gal acts, which would provide guarantees
for such persons in relations with public
authorities”.

Conclusions. Thus, on the basis of the
analyzed scientific views and developed
complex investigations, normative legal
acts of various levels and jurisdictions
conducted by the author’s sociological re-
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search, an attempt is made to substantiate
the conclusions on the essence of the set
goals and objectives.

1. The position on the necessity of
amending the effective Law of Ukraine
“On the Guaranteeing of the Rights and
Freedoms of Internally Displaced Per-
sons” was first defined in part 1 of the
article, namely the introduction of correc-
tions to the concept of internally displaced
persons and the replacement of the follow-
ing interpretation: “internally displaced a
person is a person or group that in certain
circumstances (systematic violation of hu-
man and civil rights and freedoms, armed
aggression outside or inside, natural dis-
asters or man-made disasters) were forced
to leave in a short time their place of resi-
dence without crossing the internationally
recognized state borders of the country”.

2. It is further argued that the con-
stitutional and legal status of internally
displaced persons is a system of rights,
freedoms and responsibilities, as well as
their guarantees and principles, which are
intended to determine the legal and fac-
tual situation of internally displaced per-
sons, in order to equalize their rights with
others citizens.

3. There has been further development
of the provision that all elements of the
content of the constitutional and legal sta-
tus are not fully disclosed, which is why
they require additional research and clari-
fication in connection with its specificity.

4. It was determined that the attitude
towards internally displaced persons by
respondents is more characterized as
positive (respondents are ready to go to
the meeting and help). At the same time,
10.4% of the total number of respondents
identified themselves as internally dis-
placed persons.

Also, the majority of respondents be-
lieve that the rights of internally displaced
persons in Ukraine are partially provided
and the status indicated is temporary and
the most expedient solution to the prob-
lem created is the return of such persons
to their places of initial residence at a time
when it becomes possible. The problem is
the fact that not all respondents are guid-
ed by the number of internally displaced
persons and indicate in the responses
“500 thousand” and “1 million”, when to-
day this figure is close to 2 million.

A significant percentage of respon-
dents note that the greatest difficulties en-
countered by these individuals arise from
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the realization of social rights, and the most
effective way in dealing with all issues is
with the relevant ministry, local self-gov-
ernment bodies, public organizations and
associations, while the last positions are
held by the Verkhovna Rada of Ukraine,
the National Police Ukraine and others.

5. The further development of the pro-
vision for the more intensive and massive
coverage of the work of the Ministry for
Temporary Occupied Territories and In-
ternally Displaced Persons in general and
the particular problems and difficulties of
such persons in particular has been further
developed.
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