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THE CONCEPT AND FEATURES
OF STATE SYSTEM GUARANTEES

The formation of a modern state system necessitates a scientific search in the
field of guarantee in order to ensure its adequacy to the realities and prospects of
socio-political development. At present, there is no comprehensive substantiated
approach to defining the concept, features, classification criteria and types of state
system guarantees.

The state system guaranteeing is actualized by the need to improve the activi-
ty of the state as a whole and of separate bodies of state power which are intended
to ensure the stability of its basic principles and institutions. The existence of a
system of state system guarantees is a mandatory consequence of the existence and
formation of a certain type of state system. In the absence of state system guaran-
tees, the possibility of considering it as a functionally and structurally stable, polit-
ical and legal phenomenon is lost.

In jurisprudence, there is hardly another category that is so commonly used and,
at the same time, has such a broad semantic form which contains a wide variety of
meanings. This category is guarantees. In some cases we are talking about guarantees
of legality, in others — about legality as a guarantee, about guarantees of the constitu-
tional order, about guarantees of law and order, about law enforcement guarantees and
law enforcement as a guarantee, about guarantees of the rights and freedoms of citi-
zens and about the rights of a person as a guarantee of his freedom, etc.

Guarantees are one of the main issues in the problem of the correct applica-
tion of legal norms, the assurance of legality and many other processes of legal va-
lidity. The concept of guarantee is quite widely used in various spheres of human
activity, in politics, philosophy, diplomacy, as well as in everyday, non-
professional word usage [1, p. 153]. Studies of individual theoretical aspects of the
state system and elements of the system of its guarantees were carried out by do-
mestic and foreign scientists: M. Abdulaiev, N. Bobrova, M. Vitruk, A. Kolodii,
V. Kopieichikov, V. Korelskyi, V. Kotiuk, M. Marchenko, O. Mickiewicz, O. Ne-
godchenko, M. Orzikh, V. Perevalov, V. Pogorilko, A. Polianskyi, Zh. Pustovit,
Yu. Sokolenko, M. Stavniichuk, E. Supruniuk, V. Tatsii, Yu. Todiuk, O. Fritskyi,
V. Shapoval, Yu. Shemshuchenko, Yu. Shymin and others.

From the legal and technical side, the guarantee can be described as the prop-
er activity of the subjects of law for the purpose of realization, actualization of cer-
tain social interest provided by legal protection. In such a context, the state of
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guaranteeing is determined by certain positive activities of the subjects of law, and
in case of a breach of the balance of their interests, by the need for the use of in-
struments of legal protection and legal responsibility [2, p. 129].

In the theory of state and law, under “guarantees” some scholars understand
the system of conditions, means and methods that provide each and every level of
opportunity [3, p. 504]. Others define “guarantees of democracy” as objective con-
ditions and means that ensure not only the proclamation and legal consolidation of
democratic principles, ideas, rights and freedoms of citizens, but also their com-
prehensive protection and implementation [4, p. 77]. P. Rabinovych believes that
the “guarantees of legality” are a system of means by which legitimacy is intro-
duced, protected and, in the event of a breach, established in public life. In its turn,
the scientist defines “legal guarantees of legality” as special means of introduction,
protection and, in case of violation, restoration of legality [5, p. 116]. Yu. Oborotov
believes that the decisive principle of forming a system of legal guarantees of
rights and freedoms is the universality of their provision in all ways that are not
contrary to the law. At the same time, among the legal guarantees of rights and
freedoms Yu. Oborotov distinguishes the guarantees of implementation and guar-
antees of protection [6, p. 86-87]. Thus, in the theory of state and law, the main fo-
cus is on the guarantees of the realization and protection of human and citizen
rights and freedoms, since the protection of individual rights is the key to the de-
velopment of a democratic state.

In addition, it should be noted that in legal science, the content of guarantees
is often limited to the protection of legal norms, in particular, the reduction of
guarantees to sanctions, the establishment of liability for their violation. However,
if this principle is applied to other areas of law, especially those characterized by
the regulation of public relations through prohibitions, this approach is correct.
However, it seems rather limited, for example, for constitutional law. The speci-
ficity of the method of legal regulation of constitutional law is determined by the
social function of this branch of law, which is characterized by the ability to guar-
antee the existence of certain social phenomena in reality.

The general theoretical guarantee can be defined as a certain phenomenon that
ensures a concrete positive result.

Terminological ambiguity in the sphere of state system guaranteeing in terms
of its democratic modification adversely affects both the development of legal doc-
trine and the practice of state formation.

All social conditions, factors, phenomena that are part of the process of for-
mation of the Ukrainian state system, which affect it, create a social background
(environment), are considered for the subject of their guaranteeing power through
the legal prism and legal “equivalent”, through those criteria produced by the legal
science, which allow us to distinguish the general prerequisites of reality, the state
system guaranteeing from the actual guarantees of its implementation in the aspect
of ensuring democracy and stability.

Scientific elaboration of this problem allows to define the Ukrainian state sys-
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tem guarantees as a system of general conditions and special (normative-legal and
organizational-legal) means that ensure the existence and effectiveness of institu-
tions of the state system.

The state system guarantees serve as a basis for the formation of certain social
relations that have a common specificity. This allows them to be grouped together
and characterized by distinguishing common features that are inherent in state sys-
tem guarantees in general.

Hereafter, we will consider the basic features inherent in the Ukrainian state
system guarantees.

1. Formal certainty. The state system guarantees, first of all, are enshrined in
the Constitution and legislation of Ukraine. The role of the Constitution and laws
of Ukraine in the state system guaranteeing is recognized by many researchers.
Moreover, in a number of works it is pointed out that the Constitution (as a norma-
tive legal act of the highest legal force) is not only a guarantee of the stability of
the state system, but also in general, is a condition for its existence [7, p. 95].

2. Systematicity. The systematicity of state system guarantees is determined,
first of all, by the principle of systematicity of law. Systematicity of law, in turn, is
a manifestation of social processes. The system of law in action is the interopera-
bility of its individual elements, where the effectiveness of the whole chain of
guaranteeing depends on the individual link, since the interconnection of phenom-
ena helps to understand their essence more deeply. The system of state system
guarantees can vary (for example, the range of subjects — government guarantors
may be narrowed or expanded). However, the existence of these guarantees is a
necessary consequence of the existence and formation of a state system of a certain
type.

3. Purposefulness. First of all, ensuring any relationship or process is the basis
of the concept of guarantees. This feature makes it possible to distinguish this legal
phenomenon from others, such as subjective law, legal obligation, to single it out
into an independent category, if the legal phenomenon does not ensure the
achievement of the purpose, which is set in a certain phenomenon, it cannot be
considered a guarantee [8, p. 10]. In addition, the guarantee cannot exist as an in-
dependent phenomenon, regardless of the specific object, because the securing
process always involves the presence of the object.

4. Procedurality. The realization of the goal set out in the guarantees implies
the existence of procedural actions without which it is impossible to achieve a pos-
itive result. State system guarantees are largely determined by the behavior and ac-
tivities of the subjects concerned. Therefore, when determining the state system
guarantees, first of all, it must be assumed that they in any case have the subject of
the activities of the relevant subjects. The subjects that ensure the sustainable func-
tioning and development of the state system include: the Verkhovna Rada of
Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine, citizens of
Ukraine, state-owned enterprises, institutions, organizations and more. Their ac-
tivities are aimed at guaranteeing the rule of law.
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5. Materiality. This feature is characterized by the fact that the state system
guarantees are contained and enshrined in the norms of law, embodied in the acts
of enforcement. Mandatory prerequisites for the possible and proper conduct of
persons exercising power are legal acts that determine the conditions under which
certain persons acquire a specific subjective right and have an appropriate legal ob-
ligation.

6. The permanent nature of the guarantees and the determination of the pow-
ers of the guarantor subjects. That is, the existence of actions or events with which
the rules of law are associated with the occurrence of legal consequences, indicates
the period of validity of guarantees, and in accordance with the constitutional prin-
ciple of organization and activity of public authorities, we have a clear determina-
tion of their powers. For example, in the activity of such a subject of the state sys-
tem as the Verkhovna Rada of Ukraine, the functioning of the guaranteeing mech-
anism begins after the occurrence of legal facts that determine the conditions for
acquiring parliamentary powers, and ends with the termination of powers of the
deputy, that is, the end of certain events and actions (sessions, meetings, etc.) or
the attainment of a goal stipulated in the rule of law on the possible or proper con-
duct of a deputy, etc.

7. Effectiveness. The effectiveness of a legal phenomenon has traditionally
been defined as the ratio between the actual result of the action of legal norms and
those social goals to achieve which these norms were adopted [9, p. 124-126]. The
research area is the most complex criteria for measuring performance, diffusion,
systemic action and counteraction. It is virtually non-dimensional, such as quanti-
tative indicators of economic or legal effectiveness. It is difficult to apply the
methods of specific sociology together with all the criteria for its measurement.
Another feature of the effectiveness of state system guarantees is that it always has
a political side associated with the development of democracy, the rule of law, and
therefore it must be evaluated no less than the achievement of results in the eco-
nomic sphere.

Indicators of the effectiveness of state system guarantees are both the qualita-
tive state of the norms of the Constitution and other normative legal acts, as well as
the mechanism of ensuring their implementation in social reality.

8. Adequacy of guarantees (orientation to the real level of development of
public relations). The norms that correspond to the level of development of social
relations, consistent with the system of law can be guaranteed.

The specificity of their legal nature is influenced by the implementation of the
rules guaranteeing the state system order. They are an important constituent of the
Constitution, have a high level of normative generalizations, have a special content
and in a concentrated form fix the basic provisions on the organization and func-
tioning of the state and its institutions. The unity of the distinguished features char-
acterizes the mechanism of guaranteeing state system, which ensures the smooth
and efficient functioning of both the whole state mechanism and the state as a
whole.
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boiiko Anxesia IBaHiBHA
TOKTOP (iocoPCchKUX HAYK, TOIEHT,
3aBigyBay Kadgeapu GpinocodchbKux 1 MOMITHYHUX HAYK

Cunbory0 Irop OsexkcangpoBuy
acmipanT Kadeapu GpinocoPCchbKux 1 MOTITUIHUX HAYK

(Yepracovxuii Oepaicasrull mexHoio2iuHull yHigepcument)

®LIOCOPCHKHUI 3MICT 'YMAHITAPHUX BUKJIUKIB
B KOHTEKCTI 'YMAHITAPHOI BE3IIEKU YKPAIHU

Hamionanbaa Oe3neka Mae OHTOJIOTIYHHUM (OyTTEBICHUN BUMIpP), SKUW TOJISI-
rae B (pizuuHo-noaieBoM BuMmipi. Tak, 32 MOMIMPEHUM CIIOBHUKOBUM BU3HAYEHHSAM
«HamionanpHa Oe3neka — 1€ 3aXMINEHICTh KUTTEBO BAXKIMBUX 1HTEPECIB rpoMa-
JISH, CYCIIJILCTBA Ta JIEPIKaBH, a TAKOXK HAI[lIOHAJIBHUX I[IHHOCTEH Ta CIIOCO0Y JKUT-
TS BIJl IMIMUPOKOTO CHEKTpa 30BHINIHIX Ta BHYTPIIIHIX 3arpo3, Pi3HUX 3a CBOEIO
PUPOI0IO0 (MO TUIHUX, CKOHOMIYHHUX, BINCHKOBUX, €KOJIOTIYHUX, TICUXOJIOTTYHHUX
tomio). Ile Takoxx cTaH nepx»aBu, IO JAa€ MOXIMBICTH il 30epiraTu CBOIO IILIiC-
HICTb 1 BUCTYNATH CAMOCTIHHUM CY0’€KTOM CHCTEMH MIKHAPOJIHUX BiTHOCUHY [1].

Pazom 3 TmM, (opMyBaHHsS HaIIOHAJIBHOI OE3MEKH Ma€e THOCEOJIOTIYHO-
17I€aTICTUYHUN BUMIp, SIKUH MOJsirae B OpMYyBaHHS caMe TYMaHITapHOTO HaIpsiM-
Ky Oe3nexu. Ha Ham morssiyy, BaKJIMBICTh TYMaHITapHOI O€3IMEKH MOJIATAE B TOMY,
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