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Ounekciii Xanancic,

3aBiayBad Kadenpu
COLAJIbHO-TYMaHITaApHUX JTUCUUILIIH
JIHIPOTIETPOBCHKOTO JEP3KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIPAB,
TOKTOp ¢inocodchkux HayK, mpodecop

CAKPAJIBHE «ITPABO HA TITPABO»
Y CTAPOJABHBOMY PUMI

Maiixke 1 KOKHOTO CTapOAAaBHBOTO CYCILJIBCTBA BIaJa Maja CaKpaJbHUN
CEHC, aJie KOHKpETHI (POpMHU IIi€l CAaKpaJIbHOCTI MOTJIM ICTOTHO BapiloBaTUCh. Y
napcbkomy PuMi He BCTaHOBUBCS JUHACTUYHUMN IMPUHLMIT IPABIIHHS, TOMY IIPaBO
Ha BJIaJly HE MOTJIO PO3IJISAIATUCS PUMJIISIHAMU SIK aTPUOYT «KOPOJIIBCHKOI KPOBI».
3rinno JliBis, micns cMepti Pomyna napebke Mictie 1ie 0JM3bK0 POKY MyCTyBallo, a
KOJIM HEOOX1IHICTh MATH €IMHOTO Jiiepa rPOMaI CTaja OUYEBHIHOIO, BAAIUCS JI0
BUOOPIB, IpUYOMYy OAaTbKU-CEHATOPU HAAalH L€ IPaBO HAPOMY, KU, PO3UyJIUB-
IIUCH BiJ] TaKoi JAOBIpH, MOKJAB BiANOBIIAILHICTh 32 MPUUHATTS PIIICHHS Ha ca-
Mux xe ceHatopiB. Ilicig oOpanns Hymu [lomninis aBryp npoBiB BIANOBIIHY Lie-
PEMOHIIO 3 METOIO 3’CYyBaTU AYMKY OOTiB, 1 TUIBKH MiCJIsI OTPUMAHHS HEOOX1IHOTO
MiTBEPHKEHHS HOBUM Iap BCTYNUB Ha mocany [3, p. 61-67].

FOmniTep mir 6u HaKJIaCTH BETO Ha PIIIEHHS CEHATY; TO/1 PUMJISTHAM JTIOBETIOCS
0 mIyKaTh HOBOTO KaHJIMJATa B Ilapi, ajie Hl B [[bOMY, Hi B HACTYIIHUX BHUIIAJKaX
LM MPaBOM BIH HE CKOpPHUCTaBCs. boru Hajmamu puMCchbKOi rpomMazl HalupIi mo-
BHOBA)KEHHS CaMOBpPSyBaHHs, TOMY IUTaHHS, SIKI CTOCYBAIMCS 3MICTY 3aKOHIB 1
ocoOucTOCTEN KepIBHUKIB, BOHA BUpIITyBaia Ha BIacHUM po3cyl. Ha BinmMiHY Bix
1apiB, pecmyOiiKaHChbKI Marictpatu obiiiManu cBoi mocaau 0e3 mpoueaypy iHaB-
rypauii, a BLATaK — BOHHU L€ MEHIIIE 3aJIEKaJIH Bl BOJ1 HEOOKUTEIB.

[Ipote, cTapogaBHE pUMCHKE CYCHUILCTBO HE OYJIO CEKYJIPHUM, NPUHAWMHI,
B Cy4yaCHOMY HaMm po3yMiHHI. Bennyesne Miciie B HbOMY BiIBOJUIIOCS CaKpaJIbHO-
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BepxoBeHCTBO mpaBa: JTOKTpHUHA 1 MPAKTHKA B YMOBaX CY4aCHUX CBITOBHX BUKJIHKIB

My, aje e Oyja cakpalbHICTh 0co0nuBoro poay. CakpainbHuUl CTaTyc HE MOIIU-
pIOBaBCA aH1 Ha IIAPCHKY Mocaay (Xoua map BUKOHYBAB CakpalibH1 (yHKIIIT), aHl Ha
xepiiB (iX pojb B CBAIICHHOINCTBAX Oyyia CyTO CIy>XO0BOI0), aHi Ha Oyb-sKi
1HII THCTUTYTH cami 110 co0i. CBSIIEHHOO Oyia 6cs 2pomMada PUMIISH.

OcTaHHE TBEPIXKEHHS MOYKE€ BUKJIMKATH OB, 00 CaKpaJIbHICTh MPSIMO BiJICH-
Ja€ 10 O0KECTBEHHOCTI, SIKOKO I'pOMaJia HisIK He Moruia caMa cebe Haaumtu. [Ipore,
Oarato (akTiB pUMCHKOI 1CTOPIi CBIYATh MPO TE, 10 PUMJIISHU JISUIM TaK, SIK HIOUTO
el (cakpaslbHMIA) cTaryc y iX rpoMaau OyB. B TakoMy BUNaKy JOBEIETHCS MPUITY-
BEHHOCTI, SIKIIO MIT OU HEIO «IUTMTHUCS». OCKUTBKA BEPXOBHUM PUMCHKAM OOTOM
OyB IOmnitep, npumynry, 1o BiH 1 3p0OMB PUMCBKY TPOMaJy «CBSILIEHHOIO», HA/IaB-
I PUMJISIHAM iMAepitl K MPaBO CaMOCT1MHO BU3HAYATH CBOIO JIOJIIO.

Pumcrke NOHATTA «IMIepiiy» (imperium), 110 XapaKTepu3ye BEPXOBHY By,
MaJjio He TUIbKM OpraHi3auiiiHe, a i MeTa(i3uyHe 3Ha4eHHs K IPABO HA NPUKHST-
TS pillIeHb Bij iMeH1 Bciel rpomaan. CroBocnonydeHHs1 «lovem imperiumy mo3Ha-
4ajio BEPXOBHY BJajy TOJOBHOIO Oora B3araji, MOro Biaay HaJ IHIIUMU HEOOXKU-
TensamMu — 30kpema. Tak, B «3anuckax npo 'amibceky BiiHy» HOmiit Le3ap Buko-
puctoBye 000poT «lovem imperium caelestium tenere» [1, p. 340]. A x mix UM
TepMIHOM Maro Ha yBa3i He Biaay camoré Omitepa, A x mig UM TEpMIHOM Maro
Ha yBasl He Biaay camoro lOmitepa, a 6uxiony 6i0 nHvboeo Biamy. $1 BBIB MOHSATTS
«imnepii FOmiTepa» [2] B mo3Hau€HOMY BHILE CEHCI B HaJli, O Taka MOCTaHOBKA
NUTAHHS JIOMOMOKE SIK 3pO3YMITH 3araJkoBy PUMCBHKY JyIIly, Tak 1 3B’s3aTH BOE-
JIMHO 3UT3ary ii 6iorpadii.

PuMCBKI ICTOPUKH MOKYTh TOBOPUTH NP0 0araTo pedyei, OKpIM THX, 5Kl 3/1a-
I0TBCS IM CaMOOYEBUTHUMHU, TPAHCIIIOIOYH, TAKUM YHHOM, SIKYCh 1H(QOpMaIIi1o, siKa
3po3yMiJia iX CydyaCHMKaM 1 CIiBBITYM3HUKAM, aj€ MpPU IbOMY BOHA MOXE BUSIBU-
THCST A0COJIFOTHO 3aKPHUTOIO 1 HE3PO3YyMIJIO0 ISl HAac. €uMHUI 3aci0 31aMaTH PUM-
CBKHUU KOJI — 3HAUTHU npunyun, sKui OU MOSCHUB aOCOJIIOTHO Pi3HI eleMeHTH. [ po-
MaJla HajaBaja CBOIM JiijiepaM MeTa(13M4HO-CaKpaibHl MOBHOBAXEHHS, aje 1100
Woch HaJaTH, BOHA TIOBMHHA Oya I[MM caMa BOJIOJITH. Y SIBJIIEHHS PO 0COOIMBUIA
3B’A30K BEPXOBHOI'0 Oora came 3 III€I0 TPOMAJION0 Jlajla pUMIISTHAM TMiJCTaBy BBa-
»KaTH, 1110 caMme 11 BIH HaJI1JIMB HaA3BUYaHHUMM ITOBHOBAKCHHSIMHU.

CakpaJIbHICTh TPOMaJM PUMIISIHAMM po3rsaaiacd sK ii mocTiHuil (a npu
HEOOX1JHOCTI — BIJHOBJIIOBAJIbHUI) 3B 30K 31 CBITOM O0riB. OcTaHHIN 3a0e3mneuy-
BaBCs 3a JOIIOMOTOIO PEITIMHUX LEPEMOHIM, 30KpeMa — aycCIiIlii, siki BUCTyHaJIn
HE TUIBKH CITOCOOOM y3rojpkeHHs 3 FOmitepom (1 iHITUMHU GoramMu) OyIb-sIKUX JIiH,
’KECTBEHHOTO IMIIepis». SKI0 BCl HOPMH BUTPUMaHI, TO 1 ipodsieM 3 boramu OyTu
HE NMOBUHHO. TOMY NMUTaHHS npoyedypu SK NP MPUUHATTI 3aKOHIB, TaK 1 MpHU iX
IMIJIEMEHTallli (32 10 PUMChKE MPaBO TaK I[IHYBAJIM IOPUCTU HACTYMHHUX €TO0X)
BUHUKAJIA 3 HEOOX1IHOCTI MOEHATH PAKTUYHY MOTPeOy 3 00KECTBEHHOIO BOJICIO.
IOpucnpyaeniiisa nins puMisiH OyB npukiaoHo0 meosocicto, ajie He B TOMY CEHCI,
10 PUMJISIHU 32 JJOIOMOTOO0 3aKOHOZABCTBA 3’ SICOBYBAIM OOKECTBEHHY BOJIIO, a B
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TOMY, 1110 BOHU pE€ai30ByBaJIM CBOIO BOJIIO SIK MPABO, J0AKOYM MpO T€, OO LIS BO-
JIsl HE BHIIIUIA 32 MEXI MTOBHOBA)KECHb, HAIAHUX 1M «HEOSCHHUM iMIepieM». Y CBOIO
4yepry, rpomMajaa (ceHat 1 Hapoja) MorJia HajaTu oTpuMaHuid Bijx FOmiTepa «imiie-
piil» HapsiM, Morja — MaricTpaTam, IpUHUENcaM TOLO; Lie 0yJI0 il mpaBo.
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IMPRISONMENT AS THE MOST SEVERE MEASURE
OF RESTRAINT AND THE FORMAL GROUNDS FOR ITS USE

Issues related to the application of the measures of restraint have always
been relevant but recent developments and the active involvement of the media in
the criminal case investigation and case hearings have drawn close attention to this
issue. Court rulings on the use of the measures of restraint are constantly being the
public subject of discussion. According to Article 5 of the Criminal Procedure
Code of Georgia, a person shall be considered innocent unless his/her culpability
has been established by final judgement of conviction.' It was the presumption of
innocence that became the precondition for the introduction of the measures of
restraint because the concept implies that no one is pled guilty before a court
verdict, therefore, since the case hearing takes procedural time, it became
necessary to find out how the status of the accused could have been secured.

Article 199 of the Code of Criminal Procedure lists the types of the
measures of restraint: bail, an agreement not to leave and to behave properly,
personal surety, supervision by the command of the behaviour of a military service
member, and remand detention.” The detention is the most severe form of restraint
among those listed. Naturally, it restricts the rights and freedoms of the accused
more severely than the other measures of restraint listed above. Accordingly,
detention should be applied to the accused only when a less severe measure of
restraint fails to achieve the intended purpose.

The first part of Article 205 of the Criminal Procedure Code deals with the

! Criminal Procedure Code of Georgia 10/09/2009.
? Criminal Procedure Code of Georgia 10/09/2009.
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