Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2020. Special Issue Ne 1

courts of the XIX century] M. : Univ. tip. 316 s. [in Russ.]

18. Schlochauer, H. (1981) Arbitration / Encyclopedia of Public International Law — Settlement
of Disputes, Vol. 1, Oxford. P — 19 seq.

19. Sanders, P. (1999) The making of the Convention. Enforcing Arbitration Awards under the
New York Convention. Experience and Prospects. United Nations Publication No. E.99.V2. 52 p.

20. Mal's'kyy, M. (2008) Investytsiynyy arbitrazh [Investment Arbitration]. Yurydychna hazeta.
Nelé. S. 83. [in Ukr.]

21. Veselov, A. V. (2001) Istoriya razvitiya treteyskogo suda v Rossii [History of the develop-
ment of the arbitration court in Russia]. Politologiya v Rossii. Ne11/12. C. 37. [in Russ.]

22. Treteys'’ki sudy v Ukrayini [Arbitration courts in Ukraine] / Yu. A. Mykhal's'’kyy, V. P.
Samokhvalov, V. 1. Ryzhyy ta in. ; za red. V. P. Samokhvalova, A. F. Tkachuka. Kyyiv : In-t
hromadyansk. susp., 2007. 187 s. [in Ukr.]

23. Torhashyn, O. (2006) Aktual'ni aspekty stanovlennya ta rozvytku mizhnarodnoho
komertsiynoho arbitrazhu v Ukrayini [Current aspects of the formation and development of international
commercial arbitration in Ukraine]. Pidpryyemnytstvo, hospodarstvo i pravo. Ne§. C. 10-14. [in Ukr.]

Abstract

International commercial arbitration is one of the most important institutions of modern law, an
important form of resolving disputes arising in foreign economic activity. The history of international
commercial arbitration has significantly affected its current state and therefore needs detailed considera-
tion. To study this topic, it is necessary to clearly distinguish between the types of arbitration that existed
at one time or another.

The article is devoted to the stages of development of international commercial arbitration and its
application to resolve international commercial disputes. The article examines the provisions of legal acts
that for the first time define the concept and legal status of international commercial arbitration.
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FEATURES OF THE IMPLEMENTATION OF A PUBLIC OFFER
AGREEMENT IN E-COMMERCE IN UKRAINIAN,
POLISH AND RUSSIAN LAW

Ouexcanap Kocuuenko. L Kimmnuupkuii. OCOBJUBOCTI PEAJII3AILIT JOTOBOPY
HYBJIYHOI O®EPTH B E-COMMERCE B YKPAIHCHbKOMY, IIOJbCBKOMY I POCIM-
CbKOMY ITPABI. BcecBiTHs Mepeka, pO3BUBAIOUUCH CTPIMKIMH TeMITaMH, (haKTHIHO Bijpasy cTaia
3ac000M JIJIs1 BCTAHOBJICHHS 3B'SI3KiB MIX JIIOJIbMH, i B TAKHX BIJHOCHHAX JaJeKO HE OCTaHHE MiCIle 3a-
HMaroTh nocityry it roBapu. HeoOxinHo BinzHaunTH, mo 3 90-x pokiB XX CTONITTS, HA TJi POCTY HOIYJIs-
pHOcTi [HTEepHET-TeXHOMOTiH, CYyTTEBO PO3BHBAETHCS HANPSIMOK EKOHOMIUYHHX BITHOCHH B €JIEKTPOHHOMY
CepEeIOBHIIII - SJIEKTPOHHA KOMEpIlisi. Y CTAHOBJICHHS KOMEPIIIHHUX BIIHOCHH y Mepexi Mae psj| 3HauH-
MHX MepeBar: MIBUAKICTh - YXBAJICHHsI PIIICHHS PO YTOAy MOXKE 3aiiMaTu CEeKyHH, a HOTO aKIeNTamis
(odiniitHe BUSABICHHS 3r0JM) AYKE YaCTO OOYMOBIIOETHCSI BUKOHAHHSM JEKITbKOX HECKIaIHHUX Jil, M0
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HE BUMaraloTh iCTOTHHX MaTepiaJbHUX BHUTpAT i 3aiiMaloTh Iy)ke HE3HAUHMI NMPOMDKOK dacy; JIOCTYII-
HICTb - HHHI, BUX014H 3 AaHuXx 2019 poky omy0OiikoBaHMX aMepUKaHCHKOIO Kommaniero Hootsuite, cBi-
TOBOIO MEPEXEI0 KOPUCTYIOThCS OMu3bKO 5 MimbsipaiB 111 minbiioniB moaeil. Lle BusHauae Benukuit
PHHOK, SIKMI 1 BU3HAUa€ BHCOKY IIBHIKICTH POCTY €IeKTPOHHOI KoMmepuii y cBiTi (mounHaroun 3 2016
POKy IPHPOIHINA MPHUPICT KOPUCTYBAUiB BCECBITHHOI MaBYTUHH MPOTATOM HACTYIHUX TPHOX POKIB CKIIAaB
~ 2 wminbapan) [1]; omocepenkoBaHa aHOHIMHICTB - YMOBH 3[iHCHEHHS YTOIU MOXYTh OOMEXYBAaTHUCS
TUTBKU IPOBEJEHHSM I'POIIOBOI TpaH3aKil a00 BUKOPHCTAHHS aHOHIMHHX 1 YMOBHE aHOHIMHHUX 3ac00iB
PO3paxyHKy (KpHOTOBAJIOTA, €IEKTPOHHI I'POLIOBI cucTeMH). BpaxoByroun meBHy crenndiky HaaaHHS
MOCJIYT 1 peanizamii ToBapiB y Mepexi [HTepHeT, 10oroBip my0OmiyHOT odepTH € HAWNOMMPEHIIUM 1 Ha-
OMmKEHNM JI0 eNIeKTPOHHOro (opMaTy crocoboM 3akpimuteHHst yrogu. OgHak B Ykpaini, y Pociiicbkiit
@enepauii # Pecry6umini [Tonbma, sk i B iHIMX KpaiHaX, BAKOPUCTaHHS I[bOTO BHY MPAaBOBHX IHCTPY-
MEHTIB Mae psj] IpoOiieM, IOB'I3aHHX i3 MIPABOBUM PETYIIOBAHHAM I NPOIIEAYPOI0 YKIaAEHHS yroau. Y
JaHii poOOTI BUBUCHI OCHOBHI acHeKTH MPaBOBOI peanizalii JoroBopiB myoOmiqHOi odepTH B 3a3HaUCHI
BUIIE KpaiHax. TakuM 4MHOM, IIPEAMETOM JOCIIKEHHS BUCTYIIAE JOTOBIp MyOIiuHOi oepTH, IK IpaBo-
Be sBuILe. L{inb poboTH monsrae y BU3Ha4eHHI OCHOBHUX MPOOJIEM YKJIaZaHHs I0TOBOPY MyOmiuHOI ode-
PTU B €IEKTPOHHOMY PEKHMI, 1 B 3HAXO/KEHHI ONTHMAJIbHUX PIlIeHb Y KOHTEKCTI 3asBJIEHOI mpobiaema-
THKH, IPyHTYIOUYHCH HA 3aKOHOAABY1H 06a3i Ta MpakTHLi 0OpaHUX KpaiH.

Kniouogi cnoea: Inmepnem, 00206ip nybniunoi opepmu, npasoge pezynto6anHs, e1eKmpoHHa Ko-
Mmepyis, eneKmpoHHI 2POUO6L CUCmeMU.

Relevance of the study. The Internet has had a significant impact on the global com-
munity since its inception. The WWW, developing at a rapid pace, actually immediately be-
came a means for establishing connections between people, and in such relations, services and
goods are far from the last place. It should be noted that since the 90-s of the twentieth century,
against the background of the growing popularity of Internet technologies, the direction of eco-
nomic relations in the electronic environment - e-commerce - has been significantly develop-
ing. Establishing commercial relationships in the network has a number of significant ad-
vantages:

= gspeed - making a decision to conclude a transaction can take seconds, and its ac-
ceptance is very often due to the implementation of several simple actions that do not require
significant material costs and those (i.e. actions) take a very short period of time;

= accessibility - now, based on data published in 2019 by the American company
Hootsuite, the world Wide web is used by about 5 billion 111 million people, which is a signif-
icant market, which causes a significant growth dynamics of Internet commerce in the world
(since 2016, the natural increase in users of the World Wide web over the next three years was
~2 billion) [1];

= anonymity - the terms of the transaction may be limited only to the conduct of a
monetary transaction or the use of anonymous and conditionally anonymous means of payment
(cryptocurrency, electronic money systems).

Given the specific nature of the provision of services and the sale of goods on the Inter-
net, the public offer agreement is the most common and close to the electronic format method
of securing a transaction. However, in Ukraine, the Russian Federation and the Republic of
Poland, as in other countries, the use of this type of legal instruments has a number of problems
related to legal regulation and the procedure for concluding an agreement.

It should be emphasized that this paper will study the main aspects of the legal imple-
mentation of public offer contracts in the above-mentioned countries. Thus, the subject of the
study is the contract of a public offer, as a legal phenomenon.

Given the specifics of the provision of services and sales of goods on the Internet, the
contract of public offering is the most common and close to the electronic format of the agree-
ment. However, in Ukraine, the Russian Federation and the Republic of Poland, as in other
countries, the use of this type of legal instruments has a number of problems related to the legal
regulation and the procedure for concluding an agreement. This paper examines the main as-
pects of the legal implementation of public offer agreements in the above countries. Thus, the
subject of the study is the contract of public offering as a legal phenomenon.

Recent publications review. It should be noted that the problem of concluding
electronic contracts has been studied by many well-known scientists, among them: S.N. Bratus,
F. Nikishin, I.P. Petrovsky, M.K.Savinov, E.B. Sokolova, K.V. Spodar. A public offer
agreement is one of the types of agreements, which consists in the provision of services and the
sale of goods under the terms of an offer directed to an indefinite circle of persons. The
specificity of this type of transactions consists, first of all, in the peculiarities of legal
regulation.
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The article’s objective is to determine the main problems of concluding a public offer
contract in electronic mode, and to find optimal solutions in the context of the stated issues,
based on the legal framework and practice of selected countries.

Discussion. Analysis of the Ukrainian legal framework. Ukrainian legislation does not
contain separate provisions for the conclusion of such contracts, but based on the sign of pub-
licity (one party always assumes the obligation to provide a certain service or product to every-
one who applies to it), this type of transaction is generally regulated by Articles 633 and 641 of
the Civil Code of Ukraine. Thus, in accordance with Article 633 of the Civil Code of Ukraine,
the contract of a public offer is public, and the offer to conclude an agreement must contain the
essential terms of the contract and express the intention of the person who made it to fulfill its
own obligation-Article 641 of the Civil Code of Ukraine [2]. Taking into account the specifics
of relations based on information and telecommunication systems, public contracts in the field
of Internet commerce are characterized by the electronic form of contract conclusion, which in
part two of Article 639 of the Civil Code of Ukraine is equated with a written form.

For a public agreement in electronic commerce, there is also the possibility of regulation
by special normative legal acts, in particular the Law of Ukraine "On Electronic Commerce".
Although the field of e-commerce is relatively regulated, there are significant restrictions for
contractual relations in this case. So, according to Part 2 of Article 1 of the Law of Ukraine
"On Electronic Commerce", transactions requiring state registration and subject to notarization
cannot belong to the sphere of Internet commerce in information and telecommunication sys-
tems [3, p. 410].

According to A.F. Nikishin, such complications significantly "hinder" the development
of the Ukrainian real estate market, however, the specificity of notarization and state registra-
tion in this matter is due to the increased degree of security that a public agreement cannot pro-
vide. At the same time, the legislation of Ukraine does not contain provisions regarding the
simplification of state registration for contracts that are concluded within the Internet [4, p. 12].
They also highlight the following problematic aspects in the implementation of contractual
relations under a public offer agreement:

= the complexity of personal identification;

= specific requirements for acceptance;

= Jlack of legal regulation of cryptocurrencies.

In particular, this opinion is contained in the works of scientists I.P. Petrovsky and E.B.
Sokolov. Thus, relations on the Internet are ephemeral in nature, which, according to a public
contract, may not have significant content, however, the technical specifics of making electron-
ic payments very often requires the actual provision of certain payment data by the buyer (cus-
tomer) to the seller (performer), these may be:

= personal data (name, surname, patronymic);

= number of a bank account or other instrument for making payments.

Analysis of the Polish legal framework. Based on Polish law, the term “Public Offer
Agreement” may be mistakenly adopted as a “Public Offer” (english - “public offer”, “IPO”).
This term, accordingly, refers to the terminology and tools of financial markets, rather than to
the field of e-commerce in the context discussed above. The closest in functional purpose
should be considered “Regulamin” (“Procedure for application”). Accordingly, this kind of
legal document is more intended to establish the rules for the use of one or another Internet
resource. The legal basis for drawing up such an act must be considered the relevant law on the
provision of services by electronic means - Ustawa z dnia 18 lipca 2002 r. o $wiadczeniu ustug
drogg elektroniczng (Dz.U. 2002 nr 144 poz. 1204) [13].

In accordance with the definition contained in the law on the provision of electronic
services, a service provider is a natural person, legal entity or organizational unit without legal
personality, which, through side, commercial or professional activities, provides services by
electronic means. The provision of electronic services means the performance of a service pro-
vided without the simultaneous presence of the parties (at a distance), by transmitting data at
the individual request of the recipient, sent and received using electronic processing equipment,
including digital compression and data storage, which is fully broadcast, received or transmit-
ted through telecommunications network. This definition shows that every person who pro-
vides any services or goods, who operates an online store, must develop and place an applica-
tion procedure (polish - “Regulamin”) on their website.

The Polish legislator went further than the Ukrainian one, pointing directly to the ele-
ments that should be in the order of application. Based on Art. 8 paragraph 3 of the Law on the

ISSN 2078-3566 135



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2020. Special Issue Ne 1

provision of electronic services must specify:

1) types and scope of services provided in electronic form;

2) conditions for the provision of electronic services, including:

2.1) technical requirements necessary for interaction with the system, used by the ser-
vice provider;

2.2) prohibition on receiving illegal content by the recipient;

3) conditions for the conclusion and termination of contracts for the provision of elec-
tronic services;

4) the procedure for drawing up complaints.

Analysis of the Russian legal framework. In the context of Russian law, this category of
contracts is provided for at the level of the constituent entities of the Federation, which gives
rise to the obligation to equally interpret and apply public offer contracts on the territory of all
constituent entities of the Russian Federation without exception. According to the Federal Law
0f 26.01.1996 (as amended on 18.03.2019, as amended on 28.04.2020, hereinafter referred to
as the Civil Code of the Russian Federation), Article 494 provides that the offer of goods in its
advertising, catalogs and descriptions of goods, addressed to an indefinite circle of persons is
recognized as a public offer (paragraph 2 of Article 437) if it contains all the essential condi-
tions of the retail sale and purchase agreement. In addition, part two of this article establishes
that displaying goods at the point of sale (on counters, in showcases, etc.), demonstrating their
samples or providing information about the goods being sold (descriptions, catalogs, photo-
graphs of goods, etc.) at the point of sale or on the Internet, it is recognized as a public offer,
regardless of whether the price and other material terms of the retail sale contract are indicated,
unless the seller has clearly determined that the relevant goods are not intended for sale.

Based on the practice of drawing up public offer contracts, it should be emphasized that
there is no specific structure or form in both Russian and Ukrainian law. In this case, a wide-
spread principle in contract law is triggered - freedom of contract (proclaimed in both the Civil
Code of Ukraine and the Civil Code of the Russian Federation). As additional provisions, the
public offer agreement most often includes:

1) obligations and rights given to the seller;

2) the obligations and rights of the client;

3) responsibility of the parties;

4) privacy policy;

5) other sections reflecting the specifics of the organization's activities.

Analyzing the public offer agreements of Ukrainian and Russian Internet resources, it is
also necessary to highlight an additional practical feature, which is that the name of the public
offer agreement may not always exactly correspond to the name established in the above-
mentioned codes of civil law. For example, the agreement of the public offer of the project
https://olx.ua is presented as “User Agreement for olx.ua services”, thereby embracing with its
meaning not only the main domain of the project, but also all subdomains on which infor-
mation is posted and it is possible to order a service or product. It should be noted that not al-
ways the conditions of security and protection of personal data are placed in the main contract.
The most common practice is to create a separate Privacy Policy agreement. This is also the
case in the contract of the above service [8].

Based on the analysis of public offer agreements of such Russian and Ukrainian organi-
zations as: LLC Emarket Ukraine, LLC Ovoks Biay, it should be noted that the civil legal na-
ture and dispositiveness of such documents contributes to their formation based on the eco-
nomic interests of organizations (current commercial offers, and also the way of rendering ser-
vices) [9]. There are, of course, negative phenomena. Mainly, this characteristic is manifested
in the structure of such agreements. In some cases, there is a disregard for the legal style, as
well as inalienable elements of contracts, which contributes to the ambiguity of the conditions
formulated by the owner of the Internet resource; the data of the seller-party are also not for-
mulated (for example, see the terms of use of the Rozetka website) [10].

The problem of acceptance of conditions by the parties to the public offer. Considering
the process of accepting a public offer agreement using user interfaces, one cannot ignore the
specifics of providing a person's consent regarding the terms of the agreement. So, in this mat-
ter, the element of exclusive consent is quite important. Expression of such before performing a
certain paid service for a client or selling a product using an information and telecommunica-
tion system must be considered mandatory, because very often the owners of Internet resources
place corresponding contracts on their basis. In this case, the buyer, when executing a transac-
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tion, does not have the opportunity to confirm or refuse the terms of the agreement. A situation
is created in which the public offer agreement cannot be considered valid, because there is no
proper consent of the acceptance - the specified problem has a practical nature, which is due to
the incorrect construction of Web interfaces from a legal point of view, as noted in the work of
M.K. Savinov [6, p. 4].

Based on the above researched Ukrainian and Russian Internet resources, it is not al-
ways clear what should be considered the acceptance of the agreement by the parties. The most
widespread international practice of asking for consent before providing a service (selling a
product) has not become widespread today when performing such actions. This cannot be said
about the processes directly related to the processing of personal data (for example, registra-
tion). In this case, the requirement for consent by performing a certain action on the part of the
client should be more frequent. Nevertheless, it should be emphasized the importance of add-
ing the above-described opportunity for clients, as evidenced by the recommendations of Ros-
komnador for the Russian Federation [11]. The Ukrainian jurisprudence goes a little further:
the court recognized the moment of acceptance of the delivered goods by the client by the con-
clusion of the purchase and sale agreement, while the terms of the agreement were the provi-
sions of the public offer, confirmed by the client before the purchase [12]. A similar legal posi-
tion takes place in Polish practice: based on the Civil Code of the Republic of Poland, a sales
contract can be considered concluded after the exchange of the will of the parties (Polish:
“wymiana o$wiadczeniami woli stron”). The procedure for use (“regulamin”), based on Article
661 of the Civil Code of the Republic of Poland, is mandatory on the basis of the obligation to
inform the buyer about the procedure for concluding a purchase and sale agreement, which also
confirms to a certain extent the civil nature of this kind of documents, as well as in Russian,
Ukrainian law. An important issue is also the method of making payments, because among the
means of making payments, cryptocurrencies are also distinguished: electronic currency in-
struments that allow anonymous payments and their units have a certain market value. These
include the following: Bitcoin, Litecoin, Namecoin and others [7, p. 22].

Conclusions. The modern legislation of the three states under consideration, having a
similar legal approach in relation to public offer contracts (in the Republic of Poland, the prep-
aration of such is a legislative obligation on the part of the seller), does not even provide for a
terminological base for the above means of calculation. This leads to significant difficulties in
the legal regulation of contracts that provide for just such a means of payment for goods or
services. This is also a problem of modern legislation, which deprives of all rights and guaran-
tees of the offeror and acceptor in the contractual obligation. Thus, the problems of concluding
public offer contracts are both issues related to legislation and practical mistakes on the part of
the parties to such a transaction (most often on the part of the offeror). Improving legislation in
this case cannot be considered the only mechanism for solving the indicated difficulties of con-
cluding the above type of transactions, because increasing legal literacy among business repre-
sentatives will also significantly improve the use of this type of legal instruments when making
an economic exchange of purchase and sale.
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Abstract

Given the specifics of the provision of services and sales of goods on the Internet, the contract of
public offer is the most common and close to the electronic format of the agreement. However, in
Ukraine, the Russian Federation and the Republic of Poland, as in other countries, the use of this type of
legal instruments has a number of problems related to the legal regulation and the procedure for conclud-
ing an agreement. This paper examines the main aspects of the legal implementation of public offer
agreements in the above countries. Thus, the subject of the study is the contract of public offering as a
legal phenomenon. The purpose of the work is to determine the main problems of concluding a public
offer contract in electronic mode, and to find optimal solutions in the context of the stated issues, based
on the legislation and practice of selected countries.

Keywords: Internet, agreement of public offer, legal regulation, electronic commerce, electronic
cost systems.
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