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APPLICATION OF PRACTICE THE EUROPEAN COURT OF HUMAN
RIGHTS IN PROVIDING TEMPORARY ACCESS TO ITEMS
AND DOCUMENTS

Anina Tapkyma, Bionera Pen. 3ACTOCYBAHHSI IPAKTHKHA €BPOIENCBKOIO
CVYIY 3 IIPAB JIOJVWHU IIOJIO HAJAHHS TUMYACOBOI'O JOCTYITY 1O PEYEM I
JOKYMEHTIB. [JocnimxeHo npo6ieMn 3aCTOCYBaHHS CyI0BOI IPAaKTUKH €BPONEHCHKOTO Cyly 3 IpaB
moquad (nam — €CILI) HanioHaJBHUMU CyfaMH i CTOPOHAMH KPUMIHAIBHOTO IPOBAJPKEHHS IIiI dac
MIATOTOBKU KJIONOTAHb PO HAJAaHHS TUMYACOBOTO JOCTYIY JI0 pedel i JoKyMmeHTiB. BeraHoBieHO, 110
3aCTOCYBaHHS MPAKTUKH €BPONEHCHKOrO Cyay Ta AOTprMaHHSA KOHBEHII Mpo 3aXWCT NpaB JOJUHHU 1
OCHOBOIIOJIOXKHUX CBOOO] Ma€ MO3UTUBHUI BIUIUB Ha €PEKTUBHICTH Ta CHPABEUTUBICT 1OCYAOBOTO PO3-
CJIYBaHHS Ta MPABOCYUAS ITiJ] Yac PO3IJILAY BiANOBIIHUX KJIOMOTAHb.

TumyacoBuit ZOCTYI 10 pedeid 1 TOKYMEHTIB Y KpUMiHaJIbHOMY IPOLEC] pO3IIIAAAETHCS SIK 3aci0,
3a JOTIOMOTOIO SIKOTO 3TIHCHIOEThCA 30ip DaKTHYHHUX JaHWX B paMKax KPUMIHAIBHOTO IMpoBapkeHHs. [{o
TOTO X, el 3axix mependavae MeBHUI CTYMiHb OOMEXeHHS mpaB ocoOu. Ciiguuii cyans yxBajor Mpo
HaJlaHHS THUMYAcoOBOTO JOCTYIY 10 pedeil i JOKyMEHTIB ()aKTHYHO 3MYIIy€E BOJOALIBLS pedi abo AOKy-
MEHTy CIigdoMy abo iHIIiH, 3a3Ha4YeHid B yXBajli YMOBHOBa)XEHIH ciyxO00Bili 0co0i, HajaTH HaIEKHE
MaifHO JIJIsl 03HAHOMIICHHS , BUTOTOBJICHHS KoIiil Tomro. ChOro/iHi epeBa)kHa OUIBIIICTh HAYKOBIIB BH-
CJIOBJIIOIOTH TIO3MILII0 CTOCOBHO TOTO, IO JaHe OOMEXKEHHS IpaB BOJOAUIBIL HEIOOLIHIOETHCS Ta HE
HOBHOIO MipOIO BUCBITIIIOETHCS Yy KpuMiHaTBHOMY IponiecyanbHOMY KoJeKci YKpaiHu.

3a3HaueHO Ha HEOOXIJHOCTI YCYHEHHS NPOTAJIMH 1 KOJNi3ill y HalliOHAJILHOMY 3aKOHOJABCTBI Ta
BIIPOBa/KEHHS BUBYCHHs IIpaBo3acTocoBHOi npaktuku €CILJI He nue st cyais, ajie it Uit yoBHOBa-
JKEHHX CITY>KOOBHUX 0Ci0, SIKi 3B€pTAIOTHCS 13 KJIOMOTAHHIMH 0 CIIIYUX CYAMIB. 3BEpPHEHHS 10 MPAKTUKH
€CILJI noBHHHO CTOCYBATHCS HE JIHIIEC IIPABOCYIJIA, ale i CTOPOHN OOBHHYBa4EHHsI, 30KpeMa CJIia40ro,
OCKIJIBKM caMe BiH 3/1€OLIBIIOT0 TOTY€e KIOMOTAHHS MPO HAaZaHHS THMYAaCOBOrO JOCTYIy 10 pedei 1 go-
KYMEHTIB.

Knrouoei cnoea: mumuacosuii docmyn 00 peueti i OOKyMeHmMis, cy008a NpaKmuka, npasda i ceo-
600u n1oounu, €eponeticokuii cyo 3 npas A0OUHU.

Relevance of the research. Regarding the conflicts and gaps in national legislation,
there is a need to refer to the case law of the European Court of Human Rights in order to regu-
late a single standard of observation of rights of the man and the citizen at the national level.
Today, when investigating judges examine requests for temporary access to items and docu-
ments, there are many cases of non-compliance with the legality and unfoundedness of the de-
cision, which further leads to citizens applying to the ECtHR. The problem in this case is main-
ly the unfounded need for temporary access to items and documents at the investigator’s re-
quest. That is why the generalization of the case law of the ECtHR should be known and ap-
plied in the preparation of procedural documents, especially for practitioners in the course of
their professional activities.
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Recent publications review. Research of certain issues of application of the measure of
ensuring criminal proceedings in the form of temporary access to items and documents were
carried out by such scholars as M.P. Klymchuk, I.V. Hlovyuk, S.V. Andrusenko, S.V. Smokov
and others. In addition, this issue was concerned about by V.I. Farynnyk, M.A. Pohoretskyy,
0.0. Yukhno. However, at the level of scientific doctrine, the issue of compliance of the pro-
cedure of application of temporary access to items and documents to the case law of the EC-
tHR has not been resolved.

The article’s objective is to generalize the case law of the Purpose: to generalize the
case law of the ECtHR on the consideration of requests for temporary access to items and doc-
uments and to make recommendations for compliance with the requirements when the investi-
gator requests a temporary access to items and documents.

Discussion. The institute under study in the Criminal Procedural Code of Ukraine (here-
inafter — the CPC of Ukraine) has a separate section - "Measures to ensure criminal proceed-
ings". This institution does not have a separate legislative definition, but in accordance with the
position expressed by the Higher Specialized Court of Ukraine for Civil and Criminal Cases,
measures to ensure criminal proceedings should be understood as coercive measures provided
by the CPC of Ukraine, which are applied in the presence of grounds and in the manner pre-
scribed by law, in order to prevent and overcome negative circumstances that prevent or may
interfere with the solution of criminal proceedings, ensuring its effectiveness [1].

The legal meaning of the term "ensuring measure" is aptly revealed by the interpretation
of terms. "Provide" is defined in the sense - to create reliable conditions for the implementation
of something; to guarantee something [2]. It is obvious that the criminal-legal content corre-
sponds to the above content, as enforcement measures are primarily designed to create condi-
tions for effective and efficient criminal proceedings, to ensure such a legislative procedure
that will restore the violated rights and bring the perpetrators to justice. In our opinion, the
main feature that fills the meaning of the concept of " ensuring measures" should be the pres-
ence of state coercion.

According to art. 131 of the CPC of Ukraine, one of the types of measures to ensure
criminal proceedings is temporary access to items and documents. "Temporary access to items
and documents" is an element of a fairly large institution in criminal proceedings, which is
called "measures to ensure criminal proceedings." This set of measures is a new approach to
the systematization of individual components in one institution, and therefore today among
scientists there are discussions about the concept and procedural order of application of each
measure to ensure criminal proceedings. Among them, the case law distinguishes temporary
access to items and documents as the most common.

The concept and procedural order for implementing the provisions of temporary access
is contained in Chapter 15 of the CPC of Ukraine, which covers articles 159-165 of the CPC of
Ukraine [3]. Referring to the definition of this concept, specified in part 1 of art. 159 of the
CPC of Ukraine, it should be noted that "temporary access to items and documents is to pro-
vide the party to the criminal proceedings with a person in possession of such items and docu-
ments, the opportunity to read them, make copies and seize them" [3]. Such an explanation
represents the measure under investigation as a procedural opportunity to gather evidence, i.e.,
by obtaining the investigating judge's permission for temporary access to items and documents,
the investigator is able to obtain information indicating specific circumstances in criminal pro-
ceedings and may theoretically have evidentiary value.

Nevertheless, the vast majority of scholars do not consider temporary access to items
and documents to be a tool in gathering evidence. We cannot disagree with this. In particular,
temporary access to items and documents is not an initial action during a pre-trial investigation
if there is a need to read certain material and specific information is of interest to the pre-trial
investigation.

According to the criminal procedural legislation the investigator has the right to empiri-
cal activities, which he carries out in order to build a pyramid of evidence. Under part 2 of art.
93 of the CPC of Ukraine "the prosecution party collects evidence by conducting investigative
(search) actions and covert investigative (search) actions, demanding and receiving from public
authorities, local self-governments, enterprises, institutions and organizations, officials and
individuals items, documents, information, conclusions of experts, conclusions of audits and
acts of inspections, carrying out other procedural actions provided by the CPC of Ukraine "[3].

Based on this legislative wording of the way of gathering evidence by the prosecution, it
should be emphasized that the investigator, prosecutor and other actors of the prosecution have
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the right to demand data, necessary for their subjective conviction to prove the guilt or inno-
cence of the person. In the future, the information obtained can be used as evidence or as con-
firmation of certain circumstances.

That is why temporary access is not a mandatory measure in every criminal proceeding
to obtain the necessary information. It is rather a derivative investigator’s decision, agreed with
the prosecutor, if the person who possesses items or documents of interest to the pre-trial inves-
tigation does not voluntarily provide them for review, copying or seizure. Temporary access is
included in the system of measures to ensure criminal proceedings, because it provides an au-
thorized official the opportunity to gather evidence properly to conduct a comprehensive inves-
tigation of all the facts of a criminal offense.

Today, judges refer to the case law of the ECtHR as an international standard of human
and civil rights when resolving any issue, regardless of the field of justice. The same applies to
the consideration of motions by investigating judges for the application of measures to ensure
criminal proceedings, namely temporary access to items and documents. The ECtHR already
has a sufficient number of decisions dealing with the typical mistakes made by judges in ruling
on temporary access to items and documents. Similarly, the study and understanding of modern
requirements for the application taking into account them is necessary, above all, for practi-
tioners.

Temporary access to items and documents can be considered as a means by which evi-
dence is collected. In addition, this measure provides a certain degree of restriction of individu-
al rights. The investigating judge, by a decision on providing temporary access, actually forces
the owner of the item or document to provide the investigator or another official specified in
the decision with the appropriate property for acquaintance, etc. Currently, the vast majority of
scholars are of the opinion that this restriction of the owner’s rights is underestimated and per-
ceived in the Criminal Procedural Code quite lightly.

In particular, this is evidenced by part 1 of art. 309 of the CPC of Ukraine, which states
that “during the pre-trial investigation the decisions of the investigating judge may be appealed
on:... 10) temporary access to items and documents that allow the seizure of items and docu-
ments certifying the exercise of the right to conduct business or others, in the absence of which
a natural person-entrepreneur or legal entity is deprived of the opportunity to carry out its ac-
tivities "[3].

It should be noted that it is not only in these cases that serious human rights violations
take place. Article 2 of the Convention on Human Rights stipulates that the state must ensure
an independent and impartial investigation that meets certain minimum standards for its effec-
tiveness, and the competent authorities must act with exemplary diligence and promptness to
reliably establish the circumstances of the incident [4, p. 206]. In addition, the Convention reg-
ulates the protection of human rights in many areas of life, but whether it will be covered by
the provisions of the Convention or another area of human rights depends on the items and
documents specified in the request, which must be accessed.

Analyzing the case law of the ECtHR in our study, it can be concluded that the ECtHR,
like national courts, has repeatedly considered the issue of providing temporary access to items
and documents and the legitimacy of such a decision in general. Cases, considered by the
ECHR, covered the following types of information:

- access to subscriber connection information (judgment in Malone v. The United
Kingdom, application Ne 8691/79; Ben Faiza v. France, application Ne 31446/12);

- health information (L.H. v. Latvia, application no. 52019/07 and Avilkina and Others
v. Russia, application no. 1585/09);

- banking information (M.N. and Others v. San Marino, application no. 28005/12), etc.
[5].

This is a non-exhaustive list of thematic areas provided for consideration of applica-
tions, but the study identifies those that appear in the appeals in the vast majority.

If we combine the above decisions, it should be noted that this group of human rights,
which are supposed to be limited, are protected by Art. 8 of the Convention for the Protection
of Human Rights, namely the right to respect for privacy and family life and the fact that "eve-
ryone has the right to respect for his/her privacy and family life, his/her home and his/her cor-
respondence” [6]. In addition, public authorities have the right to intervene in such life, but
only in exceptional cases related to the needs of crime prevention, protection of the others’
rights and freedoms and on the basis of law.

If we refer to the decision of the ECtHR in "L.H. v. Latvia »application Ne 52019/07, in
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the present case the applicant alleged the collection of her personal medical data by a public
authority, which as a result violated her right to respect for privacy, guaranteed by Art. 8 of the
Convention [7]. According to the case, the authority acted unlawfully, demanding and
receiving information about the applicant's state of health, as this violated the right to respect
for privacy. Thus, the complainant emphasizes that obtaining medical information about her
health was illegal, as the decision to provide access should be subject to judicial review, and
the court ruling should specify the information to which (documents) there is a need to get
access.

Given that the case law of the ECtHR contains a number of appeals, which, among oth-
er things, indicate the illegality of collecting information about privacy and family life, breach
of secrecy, etc., the court issued certain recommendations on petitions and decisions to provide
temporary access to items and documents. These rules are more of a recommendation, although
they may later become standards, so, as noted above, the measure of ensuring criminal pro-
ceedings in the form of temporary access to items and documents is the most common among
other ensuring measures.

In addition, the decisions and recommendations of the ECtHR can be sources of law,
which are regulated by relevant national regulations. In particular, on February 23, 2006 the
Verkhovna Rada of Ukraine adopted the Law of Ukraine “On the Fulfillment of Decisions and
Application of Practice of the European Court of Human Rights” [8]. According to it, the Con-
vention and the decisions of the ECtHR can be considered sources of law. The Convention is
part of national law, and therefore its rules are applied by courts alongside national law and as
rules of direct effect [9].

In particular, today, according to the recommendations of the ECtHR, Ukrainian courts
are studying the investigator's request for temporary access to items and documents. Thus, the
request for temporary access to items and documents must be made according to the provisions
of the law, it must be argued for the investigating judge that there are no significant harmful
consequences of the application of this measure to ensure criminal proceedings. Along with
this, the way in which criminal proceedings are provided is reasonable and proportionate [9].

In “Cormorants v. Russia” and “Friesen v. Russia”, the ECtHR has held that achieving a
fair balance between the general interest of society and the protection of the fundamental rights
of the individual only becomes relevant if it is established that the principle of "legality" was
observed and it was not arbitrary. In addition, in “Panteleenko v. Ukraine” the ECtHR con-
cluded that the providing of temporary access to items and documents had not been proved, as
this interference with the privacy of specific individuals did not have sufficient legal justifica-
tion and violated art. 8 of the Convention on protection ofHuman Rights and Fundamental
Freedoms [9; 10, c. 150-164].

It follows from the above that information obtained in violation of conventional human
rights cannot be further used as evidence. Not only Ukrainian courts, but also investigators
when applying for a ensuring measure in the form of temporary access to items and documents
must comply with the requirements of the ECtHR, which are put forward, above all, to justify
the legality and procedural need to obtain specific documents and things. In case of violation of
these requirements, the obtained factual data will be considered inadmissible evidence, as re-
quired by national law. In particular, part 1 of art. 87 of the CPC of Ukraine declares inadmis-
sible the evidence obtained as a result of significant violation of human rights and freedoms
guaranteed by the Constitution and other numerous legal acts, as well as international treaties,
consent to the binding nature of which was given by the Verkhovna Rada of Ukraine [3].

Article 160 of the CPC of Ukraine contains clauses that must be indicated in the request
for temporary access to items and documents. Nevertheless, there is a need to emphasize what
the legislator did not provide for in the codified law, but what the practice of the ECtHR re-
quires. In particular, it concerns the principles of legality, accessibility, clarity and predictabil-
ity in terms of the rule of law, the decision to provide temporary access to items and documents
is an element of judicial review, and therefore the court's decision must be justified, as well as
the investigator's request. In addition, the request should be as clear as possible to the items and
documents to which there is a need to access [11, p. 30-31].

In addition, it should be noted that the person who owns items and documents must
have guaranteed legal protection means and the opportunity to appeal an unreasonable decision
on temporary access, and access should be provided only to the information necessary for the
purposes of pre-trial investigation [5].

Conclusions. After analyzing the above information, it should be noted that when con-
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sidering requests for temporary access to items and documents, investigating judges pay atten-
tion to the case law of the ECtHR, referring to it when making decisions. It is worth noting that
this is clearly positive in the course of approaching generally accepted world standards of jus-
tice and protection of human rights.

However, adressing to the case law of the ECtHR should concern not only the judiciary
but also the prosecution, in particular the investigator, because it is he who overwhelmingly
prepares a request for temporary access to items and documents. Accordingly, the application
must contain the ECtHR's recommendations concerning the legality and validity of the
decision to be taken by the investigating judge.

Thus, there is a need to eliminate gaps and conflicts in national legislation and to
introduce a study of the case law of the ECtHR not only for courts but also for authorized
officials who apply to investigating judges. Such application of the case law of the European
Court and observance of the Convention for the Protection of Human Rights and Fundamental
Freedoms will have a positive impact on the efficiency and fairness of pre-trial investigation
and justice in considering cases.
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Abstract

The article deals with problems of application of the case law of the European Court of Human
Rights by national courts and criminal proceedings parties during the preparation of requests for
temporary access to items and documents. The authors have established that the application of the case
law of the European Court and compliance with the Convention for the Protection of Human Rights and
Fundamental Freedoms has a positive impact on the efficiency and fairness of pre-trial investigation and
justice in the consideration of such requests.

Keywords: temporary access to items and documents, case law, human rights and freedoms, Eu-
ropean Court of Human Rights.
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