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actions can be started before information is entered in the EDPR in the absence of such an opportunity;
2) procedures for conducting a search/inspection of housing, other property or a person. A search or
inspection in criminal proceedings under martial law may be conducted without witnesses, with
mandatory continuous video recording; 3) terms of execution of procedural actions in criminal
proceedings; 4) features of the interrogation of the suspect, which must be accompanied by a video
recording. The data obtained during the interrogation can be used in court as evidence, in the case of a
complete and continuous video recording of the interrogation and the receipt of this data. The
participation of the suspect’s lawyer in the interrogation process is also mandatory. In Prospects for
further scientific research can be an analysis of the balance of private and public interests in criminal
proceedings, as well as the appropriateness of law enforcement activities in criminal proceedings.
Keywords: criminal proceedings, crime, martial law, legislation, legal regulation.
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CYCHIJIBbHO-IPABOBE OBIPYHTYBAHHSI OBMEKEHHS
IPAB TPOMAJISIH B OIEPATUBHO-PO3IIYKOBIMI JISITIbHOCTI
B YMOBAX BOEHHOI'O CTAHY

CraTTs TpHUCBSYECHA BHCBITICHHIO CYCHUIBHO-IIPABOBOTO OOIPYHTYBaHHS OOMEXKEHHS IpaB
TpOMaJsIH B ONEPATUBHO-PO3IIYKOBIH MisUIEHOCTI B yMOBaX BOEHHOTO CTaHy. 3a3Ha4yeHO, IO KOXXHE
CyCHIIbCTBO, Oynb-sika JepKaBa HE 3acCTpaxOoBaHi BiJ NPOTHIPABHUX MpPOSBIB, M0 BYUHIIOTHCS
OKpEeMHMH 0CO0aMH 1 3aBHAalOTh IIKOAM CYCHIIBCTBY 3arajoM. bimeiie Toro, 30BHILIHA arpecis pocii
BHOCHTh JOJIaTKOBI KOPEKTUBH JIO CYCHUIBHOTO CIPHUIHATTS OOMEXeHb IpaB TIpoMansH B
MIPaBOOXOPOHHINH MisUIBHOCTI Ui cycmiibHOro Omara. Came BHCOKAa MeTa OIEPATHBHO-PO3IIYKOBHX
3aXOJIB — 3aXWCT TPOMAISH BiJ| IPOTHIPABHUX IIOCATAaHb — BHIIPABIOBYE TUMYACOBE OOMEXEHHS iX
KOHCTUTYLiHNX npaB. [Ipy nboMy piBeHb periaaMeHTalil npaB Ta cBOOOK IPOMAJIH, a TaKoX (GOpMH IX
0OMEXCHHS Ha 3aKOHOJJaBIOMY PiBHI HE € TAKHMH, L0 BIIITOBIAIOTH pealbHill OIepaTHBHO-PO3IIYKOBIH
00CTaHOBIII Ta yMOBaM BOEHHOTO CTaHY.

Knrouogi cnosa: onepamugno-po3utykosa OisibHicmy, npasa mo0uHY, 00MedCeHHs npag, 3104uH,
NpoOmMuUnpasHa OisANbHICMb, CYCRiIbCMBo, besnexa.

MMocranoBka nmpodJemMu. PiBeHb 3aXUIIEHOCTI Ta MOMJIMBICTH peatiallii mpas i cBoOOT
JIOMWHY BiJpi3HAE IMBITI30BaHE CYCHIIBCTBO BiJl HEIMBLTI30BAHOTO, a TAaKOX BHU3HAYAE
PO3BUTOK OIBIIOCTI KpaiH Ha NUIAXY IMOJITHIHOI JEMOKpaTii, eKOHOMIYHOTO IMPOTrpecy Ta
cHiBpoOiTHULTBA. IcTOPISt IOACTBA CBIAYMTH PO MOKIIMBICTH €BOIIOLIT CYCHIJIBCTBA IUISIXOM
JOMiHyBaHHS cBoOOAM 1 mpaBa, (opMyBaHHS BUIbHOI, HE3aJEXKHOI, 3aKOHOCIYXHSHOI
ocobucrocTi. OnTUMainbHE CIHIBBIJIHOIIEHHS ITYONIYHMX Ta OCOOMCTHX iHTEpECiB MOXKIIMBE
LIJSIXOM 3a0€3MeUeHHs MPIOpUTETY IMpaB i CBOOOJ JIOJUHM Ta I'POMaJIHUHA, 3BaKAIOYH HA
paBa 0COOUCTOCTI, Iep>KaBH Ta TPOMAISTHCHKOTO CYCITiIBCTBA.

HasBHicTh iHCTHTYTY mTpaB i cBOOON JIOAMHW Ta TPOMAISHWUHA y KOHCTHUTYLIHHIN
JIeprKaBi, 3aKpIIUTIOIOYM BOJIIO HAPOMY 1 KOXKHOI JIFOAWMHU, 3a0e3mnedye iX 3axucT Ta (opmye
OCHOBM iXx rapanTii [6, c. 3]. Ilpu npoMy B xgepxkaBi iCHyOTh cepu Ta YMOBH, SKi
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nependavaroTh MpaBoMipHe OOMEXKEHHS KOHCTHUTYIIHHUX TpaB 1 cBobOoxm. 3okpema,
OTICPaTUBHO-PO3IIYKOBA [isSUTBHICTE € OfHI€l0 31 cdep, Je IOMyCKaeTbcs TpaBOMipHE
O0OMEXEHHS TpaB Ta CBOOOJ TPOMajsiH. A OIHIEIO 3 YMOB € BOEHHHI CTaH, KWl BBEICHUH 3
MOMEHTY TOBHOMAcCIITaOHOTO BTOPTHEHHS pocii B YKpaiHy.

BpaxoBytoun Te, 1o NpaBOMipHE OOMEXEHHS KOHCTHTYLIMHUX IpaB i cBOOOX B
OIePaTUBHO-PO3IIYKOBIM JISUIBHOCTI 32 (OpMasbHOI OLIIHKM MOXKe OyTH NpHUpIBHSIHE 10 IiX
TOPYIIEHHSI, TIOCTAa€e MMUTAaHHS, 9N BIUIMHE BBEACHHS BOEHHOTO CTaHY Ha 3aXHIIEHICTH MpaB Ta
YU HE TIPU3BEJIE IO CBaBiUIA 3 OOKY MPaBOOXOPOHHHX OPTaHiB.

AHaniz nyOuaikanifi, B SIKMX 3aI0YATKOBAHO BHpilleHHA uiei mnpodaemu.
[Ipobnemarnky mpaB 1 cBOOON JIOAMHH B Pi3HI TNEpioAM PO3BHUTKY CYCILIbCTBA
JOCIIKYBAJIM BYEHI PI3HUX Taiy3eil mpasa. Y 3arajJbHOTEOPETHMYHOMY IUIaHI MpoOiIeMu
npaB JIIOOMHU JociipkyBanucs B. Asep’snoBuMm, O. bBanaypkor, 1O. Burikom,
I. bopominum, O. boukoBuM, A. BacwieeBum, M. Bitpykom, JI. BoeBoainum,
O. I'epacumoBoro, 1. Tonocuiuenkom, P. Kamrooxaum, 1. Kozauenkom, A. Kom3ziokowm,
A. KornpareeBuMm, M. KopHieHkom, A. MuxatinenkoMm, O. Heromuenkom, . Tlerpyxinum,
B. IletxkoBum, II. PaGinosuuem, b. PozosceknmM, O. CenmixoBoro, B. Cramucem, B. Taitiem,
M. Illenyxiaum, FO. [Mlemmyuenkom, B. Illkapymoro, O. Spmumem Ta iH. [2, c. 5-8; 3,
c. 17-23; 5; 7, c¢. 161-170; 8, c. 12—-14; 10; 9; 13, c. 92-94.]. TBepmKeHHS I BUCHOBKHU
BUCHHMX CTAHOBMJIM KOHIENTyajJbHE MIAIPYHTS ISl HAyKOBOI PO3POOKM 3arajbHHUX MpoOdiIeM
NpaB JIIOIMHH, OKPEMHX BHAIB 1 KOHKPETHUX IPaB 0COOUCTOCTI.

BonHodac HasBHI HayKoOBi TIpalli BYCHUX-IOPUCTIB HE BUYEPIYIOTH BCi€l CKIATHOCTI
npoOieMH, a pajlle yTBOPIOIOTH (yHIaMEHTaIbHY 0a3y Ul MOAANBIIOro i JOCIIJKEHHS.
Oco0nMBOi  aKTyalbHOCTI TUTAHHIO 3aXWUCTy TIpaB JIOAWHH B ONEPATHBHO-PO3IIYKOBIH
JUSUTBHOCTI JIONA€ BOEHHWH CTaH, KWW MICTHTH y c00i JOAAaTKOBI PH3WKH X TOPYIICHHS.
BuknaseHe miaTBep/KYyE aKTyaJdbHICTH OOpaHOI TEMaTHKM Ta HEOOXiJHICTh NPOBEICHHS
JIO/IaTKOBOTO HAayKOBOTO JIOCIiJPKEHHSI.

Mera crarti — Ha MJACTaBi HOPM YHHHOTO 3aKOHONABCTBA Ta TMPAKTUKH HOTO
3aCTOCYBAaHHSI BUCBITIIMTH CYCIIIJIBHO-TIPABOBE OOIPYHTYBAaHHS OOMEXEHHsS IpaB IpOMaJisiH B
OTICPaTUBHO-PO3IIYKOBIH MiSITFHOCTI B YMOBaX BOEHHOTO CTaHY.

Bukian ocHoBHOro marepiamy. Cama CyTHICTh ONEPaTHBHO-PO3IIYKOBOI JisUTLHOCTI
CTBOPIOE TIEPEIYMOBH JI0 OOMEXEHHS KOHCTHTYHIHHMX IpaB TPOMAISIH Ta IOIYCKAETHCS 3
0OKYy CyCITILCTBA BHACIIZIOK YITKOTO Ta OE3KOMIPOMICHOTO MEXaHi3My YXBaJIeHHs PillIeHb PO
TIPOBENIEHHS OTIEPaTHBHO-PO3IITYKOBHUX 3aXOIiB.

[IpaBa JIFOAMHU CTAHOBIATH KOMIUIEKC IOPUAMYHMX MOMIIMBOCTEH, SKi 3yMOBJIEHI
(haxkTOM iCHYBaHHS JIFOJMHU B IIUBIJII30BAHOMY CYCIIUIBCTBI, OfE€PIKaIM I0PUANYHE 3aKPITUICHHS
1 3a0€31eUyIOThCS JIEPIKABOTO.

B ymoBax npaBoBoi JiepkaBU JOIIIBHO peali3yeThCs MPUHIIMIL: JTIOAWHI MOXHA BCE, M0
He 3a00poHEHO 3akoHOM. OTike, OOMEXEHHs CBOOOAM BH3HAYAETHCS JIMINEC 3aKOHOM 1 TaKi
00Me)KeHHsI IOBHHHI OyTH JHIe It 3a0e3MeUeHHs 3arajlbHOTO J00po0yTy Ta 3aXUCTy OiIbII
BaroMux npas i CBOOO/T JIIOINHY.

OOMexeHHsT TpaB Ta CBOOOJA 3a3iXa€ Ha HEJIOTOPKAHHICTH OCOOM, BIUIMBAE Ha
CBIJTOMICTh 1 BUMHKHU JIOJWHH, TMOPYINYE IJICHICTh MpaB OCOOHCTOCTI, a TOMY BHMAarae
0COOITMBOTO PEKUMY: JOTPUMAaHHS yMOB, HAsBHICTH TiJCTaB, NepeA0adceHUX 3aKOHOM,
MeXaHi3My CYIOBOTO KOHTPOJIO, IPOKYPOPCHKOTO HAISAAY, BIiIOMYOTO0 KOHTPONIO 32
3aKOHHICTIO W OOTPYHTOBaHICTIO OOMEXEHb, a TaKOK HaJaHHS 0c00i, mpaBa i cBOOOIU SKOT
oOMeKeHi, TIpaBa Ha CYJOBHH 3aXHCT. AJDKEe B MeXaxX OINEPaTHBHO-PO3NTYKOBOI JisUTBHOCTI 3a
HassBHOCTI BIATIOBIZHMX YMOB BiJI0yBa€ThCS OOMEXEHHs IpaB i CBOOOJA I'pOMAaJiIH, sKe, 3a
abcTpakTHO-(OPMATILHOIO OIIHKOIO, MOXKe OyTH HpHpiBHAHE a0 iX mopymeHHs [11, c. 340].
Came 1s1 crienudiyHa prica ONMEpPaTHBHO-PO3IIYKOBOI TisSUTBHOCTI 3yMOBIIOE TMOTpeOy B i
YJiTKOMY 3aKOHOJaBUOMY pETYIIIOBaHHI Ta CTBOPECHHI BIAMOBITHUX TapaHTid, 100 He
JIOIYCTUTH IPOTHIIPABHOTO 3BY)KEHHS UM iIrHOPYBaHHS iHTepeciB 0ci0, mo onuHmwmcs y cdepi
TPOTHUTI1 3IIOYNHHOCTI.

OmHaK CHOTONCHHS JUKTYE CBOI YMOBH, BHOCSYH KOPEKTHBH, IO HE MOXYTh OyTH
nepenbayeHi y 3aKOHOJABCTBI, SIKE PO3paxoBaHE Ha «ifealbHi» cycHisibHi BitHOCHHH. [licis
BBEJICHHS B YKpaiHi BOEHHOTO cTaHy Yyci, 0e3 BHHSITKY, CYCHiJIbHI BIJHOCHHH Oynu
nedopMoBaHi 0cOONIMBUMHU yMOBaMu peanizaiii. CaMme ToMy, HaBiTh JOTPUMAaHHS 3aKOHO/IaBYO
3aKpIIUIEHOT0 OCOOJMBOTO MOPSAKY TPOBENEHHS ONEPaTHBHO-PO3LIYKOBHX 3aXOJiB, IO
THMYacOBO OOMEXKYIOTh KOHCTHTYLIHHI TMpaBa TpOMajIsH, CYHNPOBOMKYETHCA BEIHUKOIO
KUTBKICTIO TIpoOJieM, BHPINICHHS SKUX MOXJIMBE JIMIIE JBOMa crocobamu: 1) mpoBecTH
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OTIEPAaTHBHO-PO3IIYKOBI 3aXOMM 3 TOPYIICHHSIM JJIsI OTPHMAaHHS OYiKyBaHOTO pPeE3yIIbTaTy;
2) BIIMOBUTHCH BiJl MPOBEICHHS TaKHX 3aXOMAiB JIO BHECCHHS 3MiH Y 3aKOHOIABCTBO a0o0 JO
3MiHM O00’€KTMBHHUX OOCTaBMH, YHUM CTBOPHUTH II€PEAyMOBH JO IIPOIOBXKEHHS BYMHEHHS
MPOTHUITPABHOI IiSUIBHOCTI 200 MOPYIIEHHS MPaB MOTEPIIIIUX.

Kpim TOro, 10 BBENEHHS BOEHHOTO CTaHy ONEPaTHUBHI MiJPO3IUIH BXe NepeOyBain B
YMOBaxX IPaBOBOI HEBM3HAUEHOCTI ILOAO MPOBEACHHS ONEPaTHBHO-PO3IIYKOBUX 3aXOIIB, IO
THMYacOBO OOMEXKYIOTh KOHCTHTYIIMHI MMpaBa TPOMaJsH, aJDKE 10 CHOTOMHI HE BHpIIICHA
mpobieMa  OOTPYHTOBAHOCTI  KPUTEpIiB TSHKKOCTI  BYMHEHOTO 3JIOYWMHY, TOKJIAJIEHUX
3aKOHO/ABIIEM B OCHOBY JOIYCTHMOCTI 3IiHCHEHHS ONEpaTHBHO-PO3LIYKOBOI iSUIBHOCTI,
IOB’5I3aHOT 3 THMYacOBUM OOMEXKEHHsM IpaB ocobu. Jloci He BH3Ha4eHO, SK 3/iiCHIOBAaTH
OPJl y cnpaBax, /e TSDKKICTh KPUMIHQJIBHOTO IIPABONOPYIIEHHS, SIKE TOTYETHCS, MOXKHA
MIATBEPIUTH TUIBKH HIIIXOM NMPOBEACHHS ONEPATHBHO-PO3IIYKOBUX 3aXOJiB, IO THMYACOBO
00MEXYIOTh KOHCTHTYLIHHI NpaBa I'POMajsiH, sKi JOMYCKA€TbCsl 3/IHCHIOBATH TIJIBKH IIOJ0
MTATOTOBKH TSHKKUX Ta OCOOIMBO TSHKKUX 37OYMHIB.

3a TakWX yMOB OIIEPAaTHBHO-PO3IIYKOBA MiSUTBHICTH, sIKA € OCHOBHHM JDKEpeoM
iHpopMaIii 00 TPOTHIPABHOI IisTIBHOCTI 1 pe3yabTaTH SKOI JIATAlOTh B OCHOBY
00BHHYBaueHHS y Oinbine Hix 80 % KpUMiHAIBHUX POBAIKeHD, BTPadae CBOIO €(eKTUBHICTD.

Y cBimim  po3risiayBaHOI TPOOJEMH  JOPEYHO 3rajiaTH  3aKOPAOHHUH  JTOCBIX
CHIBBIIHOIIEHHS 3aXUCTy INpaB T'POMaJsSH Ta rpoMajchbkoi Oesnexu. [lo mowatky 90—x pp.
XX cr. Hplo-Mopk BBakaBcs OJXHMM i3 HAHGUIBII KPUMiHATBHHX MicT cBiTy. Mep MmicTa
P. I)xyniaHi TOCTaBUB 3aBAAaHHS 3MIHUTH CHTYyallifo. 3 IIEI0 METOIO OYJO 3MIHCHEHO iy
HH3KY 3aXOJiB, B OCHOBY SIKHMX MOKJIaJCHO NMPUHIUI «HYJIbOBOI TepruMocTi». CyTb monsraia B
TOMY, 100 OIS BXXHMBajla HETAaHUX 3aXO/iB 3a BCiMa, HAaBITh HE3HAYHUMH 3JI0YHHAMH.

«HympoBa TEpmUMICTB» CIIOJlydeHa 3 HACHYCHHSIM KPUMIHOTEHHUX MiKpOpaioHiB
CHiBpOOITHUKAaMH TOJILI{ B IMBUTLHOMY, TPOBEJICHHSAM MAacCKOBaHHX OIEPaTHBHO-PO3LIYKOBUX
orepaniii IpOTH HAPKOTOPTOBIIIB, 3JI0/1i1B, TPaOKHUKIB, IIPUBEIa JI0 TOTro, o 3 1990 xo 1997 p.
KinbKicTs youBeTB y Hbto-Mopky ckopoTmmacs 3 2200 1o 767, To6T0 Maibke BTpudi. I HaBiTh
micns BinctaBkm P. JDxymiawi 3 mocra mepa Hpro-Mopka NpHMHIHMI «HYIHOBOI TEPIHMMOCTI»
3JIMIIAETECS B OCHOBI  3ax0XiB  OOpOTHOM 31 3JIOYMHHICTIO. SIK CIYIIHO 3ayBa)kuB
B. I'. Po3oBcbkuid, Oyab-sKi 0OOMEKEHHS HECYMICHI 3 TIOHATTSAM IMBLTI30BAHOTO CYCIJIHCTBA,
MTOHSATTSAMH TIPaBa, OPIEHTOBAHOT'O Ha JI€BY OXOPOHY MpaB i CBOOO I JIFOUHH i TpoMasiHuHa [12].

Croronni VYkpaiHa mepeOyBae B yMoBax, sKi HabaraTo ripii 3a KpHUMiHOI'€HHOIO
curyaiero, Hix Hpro-Mopk y 1990-Ti, a Tomy motpeGye meperisiay AepaBHa MOMTHKA MO0
3aCTOCYBaHHs IPaBOOXOPOHHMMH OpraHaMd 3aXOJiB, 110 THMYacOBO OOMEXYIOTh
KOHCTHTYIIi}HI TpaBa rpomaisH. 3axonmy, cwiu i 3acoom OPJ] moBuuHI Oyt 3amisHi 3a
peanbHOi TIOTPeOM 1 HASBHOCTI JIO TOTO MOXMUIMBOCTI JUIS JIOCSTHEHHS METH 37iHCHEHHS
MIPaBOCY IS 32 BCiMa MPOTHIIPABHUMH i THHSIMHU.

[Moromkyemocs 3 O. boukoBuM, 110 B IMBLII30BaHil MPaBOBil AepKaBl 0COOUCTICTb, 11
iHTepecH, TpaBa Ta CBOOOAM MaroTh OyTH HaWBUIIOK IliHHICTIO. IIpoTe sk OM MM He
3BEMYYBaIM OCOOUCTICTh, BOHA Oyna, € I 3aJIMIIUTHCS YacTKOIO CYCIUIbCTBA. A OTXKe,
IHTepeCH OCOOHMCTOCTI HE MOXKYTh IMPOTHCTABIATHCS IHTEpEecaM CYCIiIbCTBA, OCOONHUBO B
yMoBax BiviHU [1, ¢. 2—11].

ComiajgpbHO-TIpaBOBA 3YMOBJICHICTh OOMEKCHHS KOHCTUTYIIMHHX TIpaB TPOMaJIsSH B
OTICPAaTUBHO-PO3IIYKOBIM iSTTBHOCTI B CYYacHHX peajisiX IOJSITae B HEMPHITYCTHMOCTI
KOHKYPEHIIil IeMOKpaTii 3 0e3MeKO0 CYCIIbCTBA. SIK Bi3HAYAIOTH JMOCIITHUKH, «Oe3lmeKa —
CKIIaJHe ColliabHe SBUINE, 0 CYNEPESWIMBHM YHWHOM BifjoOpa)ka€ BiJHOCHHHU Pi3HUX
conianbHUX cy0’exTiB. YacTo ofHI 3 HUX NParHyTh 3a0€3MEYMTH CBOIO OE3NEeKy 3a paxyHOK
iHIIMX a00 y CBOIH AiSUIBHOCTI He OepyTh A0 yBarW iHTEpECH IHIIMX COMIaIbHUX TPyH i iX
notpedy B Oesmerti. MoBy B TakoMy pa3si Tpeba BECTH MPO CBOEPITHUHA «COIIATBHUNA €T0i3My,
SIKAH SIKIIO ¥ OyB BIHOCHO TEPNHUMHUH Yy TOMEPENHI €MOXH, TO B €MOXY HapOCTaI4oi
rinobanizanii caM IOYMHA€E CTaBaTH CEPHO3HOIO 3arpo30l0. 3BIICH HEOOXiTHICTH PO3PI3HATH
3arajbHe, COIliaIbHO-3HAYYIe YABICHHS TpO Oe3meKy 1 ysSBICHHSI, OOYMOBJICHE
Cy0’€KTUBHUMU TO3UINSAMH, HEOJHO3HAYHUMHM OIlIHKAMHU 1 TiepeBaraMm»... [IpoTHCTaBICHHS
Oe3nekn ocoOM 1 Oe3mekn colianbHOi Oe3rerni B3araji, SK HPaBHJIO, BUHHKA€E B iICTOPUYHO
KOHKpPETHHX OOCTaBUHAX, TOB’SI3aHUX, SIK HE TUBHO, 3 BITHOCHO CTaOUTbHUMH 1 OE3MEYHUMU
nepiofamMu po3BUTKY TOro 4M iHIIOro cycrinecTBa. [loxii 11 Bepecus 2001 poky 4ymoBo e
MiATBEPIUKYIOTh, OCKUIbKH 10 nporo jus CIIA nocTaTHbO JOBro He 3HANN CEPHOZHHUX
nmpobiieM y 3abe3nedeHHi Oe3nekH, depe3 MO B TPOMAJCHKIA TyMIli MIHHICTH O€3MeKkH, M0
CIIPUMMAETRLCS K AaHICTh, BIICYHYJIACSA HA IPYTHA IUIaH. 3aKOHOMIPHO, IO B MEBHUH MOMEHT
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YSBIICHHS, IO 0e3TeKa MeperkopKae cBo0o i 0coOu, 3MIHIIIOCS VSABICHHAM PO Oe3MeKy sk
PO HEOOXiTHY YMOBY CBOOOIN».

T'oBopsiuM PO MOMKJIMBICTH Ta COLiaJIbHY 3YMOBJIEHICTb OOMEKEHHS IIpaB i CBOOOA
rpomazsH mig yac 3aicHenHs OPJl, HeoOXiqHO BpaxXyBaTH, IO 3I0YMHOM MOPYILYIOTHCS TpaBa
i iHTepecH He TUIBKHM TOTO, y KOTO IOCh BUKpAJM, KOMY 3alOJisIM KaJLTBO, ajle H y HU3KH
0ci0, MOCSATaHHS HA YWi MpaBa HE OXOILTIOBAJIOCS Hamipom 31ouuHIS. J[o Takux ocid mMoxeMo
3apaxyBaTH OYEBHIINB, CYyCiliB, OCi0, sSKi Mmepe0yBaloTh B OCOOMCTHX, CIIY)KOOBHX a00 I1HIHX
CTOCYHKaxX 3 TMOTEPITIAM YH TIiT03PIOBAaHUM, a TaKOX iHINI OCOOH, SIKi MOXYTh ITOTPAITHTH B
TI0JIE 30pY NMPABOOXOPOHHUX OPTaHiB ITi/l Yac pO3KPUTTS 3104uHY [4, c. 126—133].

e GinbIOT aKTYaJIBHOCTI BKa3aHi TBEP/PKEHHS HA0YBalOTh CHOTO/IHI, B YMOBaX BilHH.
HeBumnpasnana nepecropora 4u Hepilly4icTh B OTPHMMaHHI ONEpaTHBHO 3Ha4yIIoi iHpopMariii,
y ToMy uMcii W nuisixom 3ailicHenHs OPJl, Moke CTaHOBHUTH 3arpo3y He TUIBKH OKPEMHUM
ocobaM, a i 3aranmoM 0OOPOHO3IATHOCTI KpaiHu, 00 cepen oci0, MIONO SIKMX € OIepaTHBHA
iHQopMaIliss MO0 TMPOTHIPABHOI JiSUTBHOCTI MOXYTh OYTH TpPEICTaBHUKHA JUBEPCIHHO-
PO3BiAyBaJIbHUX TPYI MPOTUBHUKA, SIKi TUTAHYIOTH TUBEPCIl Y THITY.

3a 0MHOCTOPOHHLO-(POPMATTEHOTO OIIHKOIO BCS OTIEPATHBHO-PO3NTYKOBA AisUTbHICTh, TaK
caMo SIK 1 JSUTBHICTH CIIAYOTO, MOKe OYTH BH3HAHA MOPYIICHHSIM IpaB i CBOOOJ JIFOJHMHH.
[IpoTe (akTHYHO TaKOro MOpYLIEHHS HE BiAOYBa€ThCA, aJPKE Taka JisIBHICTH J03BOJIEHA
3akoHOM. OrepaTHBHO-PO3IIYKOBA JisUTBHICTH MPOBOANUTHCS B YMOBAX 1 MEXKaxX 3aKOHOIABYOTO
oOMexeHHs mpaB 1 cBOOOJ rpoMajasH. ToMy JKOJHOTO X HOpYIICHHS He BiOyBa€ThCs.
Nnerses npo nocraTHicTh migcraB OPJI, ane me YWMHHWK OIIHHWH, 31 BCiMa HACTiIKaMH, sKi
3BIJICH BUILUINBAIOTh.

HeoOxigHO BpaxoByBaTH BaroMHi apryMeHT, SKHW YOMYCh He OepeTbcs 10 yBaru
JTOCITTHUKaMH: OTIEPaTHBHO-PO3IIYKOBI 3aX0JH, MO0 TUMYACOBO OOMEKYIOTh KOHCTHUTYIIHHI
npaBa rPOMaJsiH, 3iHCHIOIOTHCS 3 JOTPUMAHHIM HaWJEMOKPAaTUYHINIOT 3 BiJOMHUX CHOTOJHI Y
CBITI TpOLEYpY — PO3MVISIIAHHS MUTAHHS TPO IX JOMYCTUMICTh y KOXXHOMY KOHKPETHOMY
BUIAJKy CYyAOM. | SKIIO CyZ, JAaf04dM JO03BiJN, CBiloMO HEe OyB YBEICHHW B OMaHy, TO
JOTPUMaHHSl TapaHTiH OXOpPOHM TmpaB 1 CcBOOOJ JIIOAWHM, TIEepea0aueHuX 3aKOHOM,
3a20e3MeTy€eThCsl MaKCUMAITEHO ITOBHOO MipO¥O.

3BicHO, TOTPIOHO 3 OOEPEKHICTIO IMiIXOAUTH JO BUPINICHHS MUTAHHS PO MPOBEACHHS
OTICPaTHUBHO-PO3NTYKOBHX 3aXOJiB, KOJU HEMAa€ CTOBIJICOTKOBOI BIIEBHEHOCTI B MPHYETHOCTI
0co0HM /10 BYMHEHHS KPUMIHAJIBHOTO NPABONOPYIIEHHS 1 € PH3MK 3aBAaHHA 1d LIKOAH.
beszamepeunum € BucniB b. I'. Po3oBchkoro: «By3pkoHampaBieHa OIiHKA TPOMaISHUHOM
CBOiX mpaB 1 cBOOOX, NpHU Oe3nepeyHoMy iX MPIOpUTETI, aje 1mo3a iHTepecaMy CyCHiJbCTBa,
Henpuyctuma [ 12]».

[puennanas YkpaiHum A0 MDKHApOOHHWX aKTiB IIPO TpaBa IJIOAWHHU, YXBaJICHHS
KoHcTuTymii, siKa Mporojomye mpaBa i CBOOOTM OCOOW SK HAWBWINY I[IHHICTH, JaBHO
BUMAara€ paJuKajJbHOTO Iepersiay pojii IMpaBa B CYCIIJIbCTBI, 3MiHM HOro Mex i
ocobOnMBOCTe#. 3aXKCT MpaB JIOAWHM BiJl HAIMIPHOT TPAaBOBOI periaMeHTaIlii i BIUTHB MpaBa
Ha BIJHOCWHHM, SKi HE IIIJIATAIOTh PETYIIOBAaHHIO, — ONHA 3 TapaHTId JOTPUMAaHHSA Ta
peaizauii npaB i cBo60x ocobu.

BucHoBku. OTxe, MpaBa JIOAWHY € HEBiJl €MHOIO YaCTKOIO CYCHiJbCTBA B IIJIOMY, a
ix 3a0e3meveHHs Ta 3aXUCT € OCHOBHUM Ta MEPIIOYEPTOBUM 3aBAaHHAM OY[Ib -SIKOi IepiKaBH.
IIpote Tpeba BpaxyBaTH, IO KOXXHE CYCIIJIbCTBO, OyIb-iKa JepkaBa, Ha >Kajib, HE
3acTpaxoBaHi BiJl MPOTHIIPABHUX TPOSBIB, IO BUYMHIIOTHCS OKPEMHUMH OCOOaMH 1 3aBIAIOTh
IKOJW CYyCHiIbCcTBY 3arasioM. Came I TOTO Mm0o0 3axXHCTUTH CYCHUTBCTBO  Bif
NPOTUNIPABHOTO BIUIMBY, 1 CTBOPEHI IPaBOOXOPOHHI OpraHd, sIKi i HPOTHAIT
HAfHeOC3MEYHINUM TPOsBAaM HAJUICHI BHHATKOBUMH 3aco0aMH, OJHUM 3 SKHX €
OTIEPaTHBHO-PO3NIYKOBA MiSUTBHICTh. bBinbIlie TOTO, 30BHINIHSA arpecis pocii BHOCHUTH
JIOMATKOBI KOPEKTHBH [0 CYCIUIBHOTO CHPUWHATTS OOMEXEHh MIpaB TpOMalsiH B
NPaBOOXOPOHHIN HisTIBHOCTI [UIsl CycCHiJbHOTO Onara. OnepaTHBHI MiAPO3/AiH, 311HCHIOI0YN
OTIEPATHUBHO-PO3NIYKOBY  JMiSUTBHICTH, HAQIUICHI TPaBOM  THMYAcOBOTO  OOMEKCHHS
KOHCTHUTYILIHHUX IpaB TPOMAJSIH IIJl Yac MPOBEICHHS OKPEMHX OTEPATHBHO-PO3IIYKOBUX
3axonie. CaMe BHCOKA MeTa TaKUX 3aXOJiB — 3aXUCT IPOMAJISH BiJl MPOTUIPABHUX MOCATaHb
— BHUIIPABJIOBYE TUMYACOBE OOMEXKEHHS X KOHCTUTYLIHHUX TIPaB.

Kpim Toro, Tpeba 3ayBakuTH, 110 piBeHb periiaMeHTalil MpaB Ta CBOOOJ IpOMasH, a
TakoX (opmMu iX OOMEKEHHS Ha 3aKOHOJABUOMY DIBHI HE € TaKMMHM, IO BiJIIOBIJAIOTH
peaNTbHI N OTIePaTHBHO-PO3NTYKOBiH 00CTAHOBII T4 YMOBaM BOEHHOTO CTaHY.
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ABSTRACT

Serhii Basalyk, Maksym Hnietniev. Socio-legal justification of the restriction of the rights
of citizens in operative and investigative activities in the conditions of martial law. The article is
devoted to the coverage of the social and legal justification of the restriction of the rights of citizens in
operative and investigative activities in the conditions of martial law. It is noted that every society, every
state is not immune from illegal manifestations committed by individuals and causing damage to society
as a whole. Moreover, russia’s external aggression makes an additional correction to the public perception
of restrictions on the rights of citizens in law enforcement activities for the public good. It is the lofty goal
of operative search measures — the protection of citizens from illegal encroachments — that justifies the
temporary limitation of their constitutional rights.

Taking into account the fact that the legitimate restriction of constitutional rights and freedoms
in operative investigative activity, according to a formal assessment, can be equated with their violation,
the question arises whether the introduction of martial law will affect the protection of rights and whether
it will lead to arbitrariness on the part of law enforcement agencies.

However, unjustified caution or indecision in obtaining operational information, including
through the implementation of OIA, can pose a threat not only to individuals, but also to the country’s
defense capability in general. After all, among the persons with regard to whom there is operative
information regarding illegal activities, there may be representatives of sabotage and intelligence groups
of the enemy, who are planning sabotage in the rear.

Russia’s external aggression makes an additional correction to the public perception of
restrictions on the rights of citizens in law enforcement activities for the public good. The lofty goal
of operative investigative activity — protecting citizens from illegal encroachments — justifies the
temporary limitation of their constitutional rights. At the same time, the level of regulation of the
rights and freedoms of citizens, as well as the forms of their limitation at the legislative level, are
not such that they correspond to the real operative and investigative situation and the conditions of
martial law.

Keywords: operative and investigative activity, human rights, restriction of rights, crime, illegal
activity, society, security.
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