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ABSTRACT

Oleksandra Nestertsova-Sobakar. On the question of legality and capacity of the parties
and attorneys according to the statute of civil proceedings of 1864. The study examines the provisions
of the Statute of Civil Procedure of 1864 on the peculiarities of the parties in civil proceedings, namely
the requirements and restrictions on participation, as well as rules relating to the activities of attorneys
and jurors in magistrates’ courts and district courts as representatives of one of the parties. It is
determined that the Statute of Civil Procedure was adopted during the crisis in the judicial system as a
whole, and this act was one of four that laid the foundations for a new judicial reform in the context of
large-scale reform that took place in the state during the 1860s and 1870s in the russian empire. It is noted
that the Statute contained many new progressive principles, which were borrowed from the best European
acts of civil procedural law.

Unlike the acts that previously defined civil proceedings, the Statute of Civil Procedure
provided that everyone was recognized as having the right to be a plaintiff in a civil lawsuit, as well as to
be a defendant. However, there were a number of conditions for persons who were deprived of legal
capacity or capacity to be a defendant or plaintiff in civil proceedings in magistrates’ courts. Persons
deprived of their legal status were deprived of legal capacity, and representatives of their interests acted in
matters of legal capacity for minors or persons under guardianship. It is emphasized that as a result of the
development of capitalism, the Charter regulated the issues of representation of business entities in the
courts as a party to civil proceedings. Analyze the provisions of the Statute on the conditions that
deprived a person of the right to become a lawyer in magistrates’ courts and district courts. It is noted that
some restrictions on the right to be a lawyer apply to persons who have committed serious immoral
offenses or have a conflict of interest or a likelihood of corruption due to the bankruptcy of a person.

Keywords: jurors, lawyers, requirements, restrictions, judicial reform, bankruptcies, Ukraine,
russian empire.
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KaHAUIAT IOPAIHIHIX HAYK
(Aninponempogcvkuii OeparcasHull yrigepcumem
eHympiwnix cnpas, m. [ninpo, Ykpaina)

3AXHUCT IPAB JITEl B YMOBAX BOEHHOI'O CTAHY:
MPOBJIEMHU TEOPII TA IPAKTUKH

Bracninok BiiiHH B YKpaiHi THCSYI AITEH 3aJUIIHINCS CHPOTaMU, BiipBaHi BiJI CBOIX PiTHHX 1
JKUBYTh Y CKpyTHOMY craHoBHIIi. Ilif 4ac BiiHM mpaBa AiTed MOPYLIYIOTHCS: IPaBO Ha XKUTTA, OyTH 3
ciM’€I0 Ta IpoMajior0, Ha 310POB’S, HA OCOOMCTHII PO3BHTOK, Ha IIKIyBaHHS Ta 3aXWCT, HIETbCI Y
nonosigi OOH «Bruus 36poiiHnx koHGUIIKTIB Ha xiteit» 1996 p. Ilopymieni npaBa aiteil MaoTh OyTH
BITHOBJICHI Ta 3aXWIIEHI 3a JOMOMOIOI0 HAIOHATBHHX Ta MDKHapoaHHX iHcTHTydid. Kpaina He
i30/IbOBaHa BiX MpoOieM [iTed, B yMoBax BifHW HEOOXiZHO TEPMIHOBO MPUIHATH 3aKOHOJABYE
pEeryIIOBaHHS JEIKUX IMHTaHb 3aXUCTY HpaB JiTel, sIKi HEMOJIMBO BUPIIIUTH 32 iCHYIOUOTO 3aTaJIBHOIO
MOPSIKY B MUPHHI 9ac. 3po3yMiJio, 110 BOEHHUI CTaH Ta aKTHBHI 001O0BI 1ii B YKpaiHi BU3HAYaIOTh HOBY
PEaNbHICTh CHOTOJCHHS, a 3BUYAKHI MPOLEAYPH 3aXUCTy MpPaB JIiTeH 3TiAHO 3 YUHHUM 3aKOHOJABCTBOM,
sKe Jli€ B MUPHHUIT 4ac, y OUIBIIOCTI BHIIAJKIB IPOCTO HE MPALIOI0Th. B yMOBaxX BOEHHOTO CTaHy MOCTAJIO
MUTAaHHA PO MOXKJIMBICTH PEANbHOTO 3aXUCTy MpaB IiTeH, AKi MOCTpakAajdH Bill POCIHCBHKOI arpecii,
3amuumucs 0e3 miknyBaHHS 0aTbKiB a00 mepeOyBalOTh y CKPYTHOMY CTaHOBHII.

3a0e3medeHHs IpaB JiTel B yMOBaX BOEHHOT'O CTaHYy BUMararume o0’ €IHAHHS 3yCHIIb BEJIMKOI
KUTBKOCTI OpraHi3ailiii Ta yCTaHOB, OCOOJMBO B OCTaHHI MICSIi 3 TOSBOK BEIUKOi KITbKOCTI HOBUX
JOKYMEHTIB, SIKI PEeryiolTh MOBEJIHKY AiTeH, a Tako)X OarTbKiB, IHIIMX POAMYIB, OMIKYHH Ta iH. 3
MOMEHTY BBEJICHHS BOEHHOTO CTaHy NPUHHATO 14 3aKOHOJABYMX aKTIB IIOO 3aXUCTy IpaB HiTed B
YMOBAaX BOEHHOTO CTaHYy.

Knwwuogi cnosa: soennuii cman, dimu, npasa, 2apaumii, MixCHapooHe 2yManimaphe npaso.
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IMocranoBka npodaemu. Ha »xanb, TUTaHHS y9acTi AiTel y 30poiHIX KOHGUTIKTaX HE
BTpayda€e CBOET aKTYaJILbHOCTI TIPOTITOM 0araThox CTOJITh. be3mepedno, B yMoBax OOWOBWX JIii
oco0JIMBe Miclie B CUCTEMI 3aXUCTY IpaB i CBOOOA TUTHHU 1OCiJae HAasBHA IpaBoBa 0asa 11010
3aXUCTy IMpaB i cBOOOJ TUTHHHM, SIKy JepikaBa 3a0e3ledye Juis 3aKpillIeHHS IpaB JUTHHU
BiJIIIOBITHIMH 3aCO0aMU — Yepe3 OXOPOHY, 3aXUCT Ta BiTHOBJICHHS.

OCHOBOIO MIKHApOJIHOTO 3aXMcTy npaB AuTHHU crana Konsenuis OOH mpo mpasa
nuTuHH, yxBasieHa 20 nuctomana 1989 p. Ta parudikoBana BepxosHoto Pamoro Ykpainum 27
mororo 1991 p. [1]. BiamoBigHo no KoHBeHmii aiTH K caMOCTiiiHI Cy0’€KTH TipaBa MOBHHHI
BUXOBYBATHUCS B «IyCi MUPY, TiZIHOCTi, TOJIEPAHTHOCTI, CBOOO/M, PIBHOCTI Ta COJIIAAPHOCTI» 1
MOBUHHI aJanTyBaTHCS JI0 CAaMOCTIHHOI'O JKUTTSI B CyCHUIbCTBI. BoHa crama nepiunm
MDKHapOJHUM JOKyMEHTOM, SIKUH HaWIIMpIIe 3aKpilliB €KOHOMIYHi, COLiaNbHi, KyJIbTypHI,
IpPOMaJSHCBKI Ta MONITHYHI npaBa nitedl. Ha BimMminy Bin nekmapauiit 1924 i 1959 poxkis,
KonBeHIist BCTaHOBIIIOBaNIA YiTKI IPAaBOBI HOPMH, SIKi MOBUHHI OyJM BUKOHYBAaTH BCi KpaiHH,
o ii patudikysamu [2].

JlepxaBu-yJacHHUIl, B TOMY YHCII 1 Hamla KpaiHa, KOXHi I’ Th POKiB 3BITYIOTh TIepe/T
Kowmitetrom OOH 3 mpaB TUTHUHH PO poOOTY, SAKY BOHH MPOBEIH IS 3a0e3MMeUeHHSI 3aXUCTY
MpaB JUTHHHU, 3 SKUMH TPYIHOIIAMH BOHHW 3iTKHYJIHCA TiJ Yac peaizamii IT0JI0KEeHb
KonBeHuii, o0rosoprooTs BupimeHHs npobiem. Ha ocHoBi HamaHoi iHdopmarii Kowmirer 3
IpaB JUTHHHA MPOBOJIHUTH €KCIIEPTHY OLIHKY Ta TOTYE PEKOMEHAAUii Ui KOXKHOI JepiKaBH,
30Cepe/IKYIOUNCh Ha MPIOPUTETHUX IpobiieMax Ta NIIsIXxax BUpilleHHs. Bapro 3a3HaunTH, 110
i JIOMOBiAl OyJIM TIpOBEJCHI HA CIEIialbHId MiXKHApOAHIH KOH(QEPEeHIii, 10 SKOi yBIHILIH
MDKHapOJHa CIIIJIbBHOTa €KCIIEepTiB, MDKHAPOHI Ta HAIIOHAIBbHI OpraHi3alil i3 3aXUCTy NpaB
TUTHHH.

Ananiz mnyoOJgikaniii, B SIKUX 3aM0YaTKOBaHO BUpilIeHHsI Iie€i mnpoodaemMmu.
TeopeTuko-npaBoBi CHELiaIbHO-IIPABOBI JOCITIPKCHHSI MPOOJIEMH 3aXUCTy NpaB JUTHHH Y
pi3HI POKM B3IABHCHWIM Taki yKpaiHcbki HaykoBli, sik I. Bamaypka, C. Kotaneiuyk,
H. KpectoBceka, C.HecunoBa, H. Owmnimenko, H. Omnomschka, H. OpTuHCbKa Ta iH.
besnocepenHpo MuTaHHS 3a100iraHHs HACUIILCTBY CTOCOBHO JITEH PO3IJISIaiy B CBOIX Mpamsix
3 PI3HMX Tady3ed MpaBa Taki BiTUM3HsIHI gochigHuku, sk I1. 3emensk, O. Komomoers,
JI. Jlesunpka, H. Jlecbko Ta iH. OKpemi acmekTH Ili€l MpoOJeMH CBOTO 4Yacy BHBYAIH
C. Bo6poBHuk, K. Bonnnka, 1. I'punaii, C. I'ycapes, A. Kyuyk, JI. Hanmusaiiko, O. Ilerpuinms,
M. XaBpoHrok Ta iHImI BueHi. BopHowyac HuHINIHI peayii BHMararoTh KapAHHAIBHOTO
HayKOBOTO TEPErIay Ta IMEPeoIliHKH MOPYIIEHOI MPoOIeMH, OB sI3aHOT i3 3aXHUCTOM TIpaB
JIiTed B yMOBaX BOEHHOT'O CTaHy.

Merta. Buxomsuum 3 BHUKJIAQJIEHOTO, BBRXAEMO 3a HEOOXiJHE IpoaHAIi3yBaTH Ta
BHJIUTUTH JIeSKi OCHOBHI HOPMATHBHO-TIPABOBI JTOKYMEHTH, IO [ifOTh B YKpaiHi, MaroTh
MDKHApOJTHHHA XapakTep y chepi 3aXuCTy MpaB JAUTHHH, 3rOoJy Ha YHMHHICTD B YKpaiHi SKUX
HajaHo BepxoBHoto Panoro Ykpainu.

Bukjaa ocHoBHOro matepiajy. € MDKHapOJHI TOKYMEHTH, SKi pPErIaMeHTYIOTh
NIEBHI acleKTH cTaTycy AMTHHHU, B TOMY 4HCIIi ii mepeOyBaHHs B ciM’i. 3o0kpema, Jlexaparis
coLiaJIbHMX 1 MMPaBOBUX TPHHIMIIIB 3aXUCTy Ta OJarononydds HEMOBHOMITHIX y pa3i nepenadi
a00 yCHHOBJICHHS HETIOBHOJIITHIX Ha HAIlIOHAILHOMY Ta MDKHApPOJHOMY PIBHIX Tepeadadae
rapaHTii paB JiTel 3a cimeHnMu ooctaBuHamu. CratTs 2 Jleknaparii MiCTUTh CIpaBeTUBHMA
apryMeHT IIpo Te, 0 «OJIaronoydds JUTHHHU 3aJIeKUTh BiJ 100poOyTy ciMm’i». e momoxxeHHs
3HAWIIIIO JIOTIYHE TIPOIOBKEHHsI. 30KpeMa, JiTKO BKa3aHoO: «SIKII0 OaTbKHM HE MKIYIOTBCS PO
IUTHHY a00 HEHaJeXHO MIKIYIOTBCS MPO HEi, MUTAaHHSA PO BUXOBAaHHS IHUTHHH POXHIAMHU
0aTbKiB JUTHHH, NIepeiady AUTHHU B HIIY CiM 10 HE BUPIIIYETHCS, SKIIO BiNOBIIHAa ocoba He
JIOTJIAJa€ 32 JMTHHOIO, TO BHHMKAE ITUTAHHS NPO YTPUMaHHS YW YCHHOBJICHHS, a B pasi
moTpedH — MPO BIAIITYBAHHS TUTHHH JI0 CIICHiaTbHUX YCTaHOB» [3]. BakiauBUM eleMeHTOM
TEMH HAIIOTO JTOCIiHKEHHS € Jlexmapariist mpo 3aXUCT JKiHOK i iTel B 0cOONMMBHUX 00CTaBHHAX
1 iz yac 30poitHNX KOH(JIIKTIB, METOIO SIKOT € TapaHTyBaHHs ITPaB LUBIIHHOIO HACEJICHHS ITi]
gac 30poiHuX KOHQUIKTIB [4]. Y MJOKYMEHTI BH3HA€THCSA, MIO MITH YacTO CEPHO3HO
CTPKIAIOTh BHACHINOK 30pOWHUX KOHQIIKTIB i MOB’sA3aHUX 3 HUMH omepariid. Xoda I
MDKHapoJHi HOpMHM OynaM BU3HaHI KpaiHamu, npoOiieMa 3ajMIIa€ThCs HEBHpINICHOM. 3a
nanumu IOHICE®, nonan 34 MiH girteil kuByTh B yMOBax 30pOMHHMX KOHQIIKTIB abo
HaJ[3BUYAMHUX CUTYallli 0e3 HeoOXiHOTO 3aXUCTy, Y TOMY 4ucii 6,6 MiH B €MeHi, 5,5 MiIH B
Cupii Ta 4 mia B lemokparnuniii Pecriyonini Konro. B Ykpaini minbiioHn aiTe# cTpaknaoTb
BiJl HACTIAKIB 30pOWHMX KOHQIIKTIB 1 MOTPEeOYIOTh TEPMIHOBOT'O 3aXWCTy Ta T'yMaHIiTapHOL
JIOTIOMOTH, BKJIFOYHO 3 JIOCTYIIOM J0 0a30BHX JIOACHKUX TOTPeO, OE3MEUHUM CepeloBUIIECM
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HaBYaHHS, SKICHOIO MEMIHOIO TIOTIOMOTOO0 Ta TICHXOCOIIabHOO ITiATPHUMKOTO.

3arajioM CIiJ 3a3HAYUTH, IO HAa TEPUTOPii YKpaiHu, e BXKE NEB’ATHH PIK MOCILIL
TpuBae 30poitHMIT KOH(]IIIKT, MepIIopsAHe 3HAYSHHST MaloTh NoyioskeHHst cTarTi 38 KonBeHuii
Npo TpaBa AWTHHU, sKa TOBOPHUTH: 1. «JlepkaBu-ydacHuIl 3000B’si3aHI HOBaKaTd Ta
3a0e3nevyBaTH TOTPUMAHHS HOPM MDKHApOJHOTO I'YMaHITapHOTO TpaBa, sIKi 3aCTOCOBYIOTHCS
O HHUX y pa3i 30poiHoro xoH¢uikty. 2. JlepkaBH-y4acHHIll BIKMBAIOTh YCIX MOXKIIMBUX
3aX0/iB I 3a0e3NeveHHs TOro, mob ocodu BikoM a0 15 pokiB He Opamu OGe3mocepeaHbol
y4acTi y BificbkoBHX misx. 3. KpaiHu-ydacHUII yTpUMYIOTBCS BiJ NPH30BY Ha BIHCHKOBY
ciyx0y Oynp-sikux oci® Bikom 10 15 pokis. Ilpu BepOyBaHHI oci0 crapme 15 pokis, aie
MoJjoamux 18 pokiB, NepikaBH-y4acHHII IOBHHHI HaMaraTHCsl HaJaBaTH IiepeBary ocodam
crapuioro Biky. 4. BianoBigHo 10 cBoix 3000B’s13aHb 32 MKHAPOJAHUM T'YMaHITAPHUM IIPaBOM
11010 3aXUCTY LMBUIBHUX 0Ci0 M yac 30poiHOTO KOHQIIIKTY, IepKaBH-y4acHULI 3000B’s13aHi
BXKUBATH BCIX MOXKJIMBHX 3aXOJIB U 3a0C3MEUCHHS 3aXUCTy JITCH, SKI MOCTPAXIAIH BiJ
30pOHHUX KOH(MITIKTIB, 1 HOTIIsAAy 3a HUME» [1].

Tox BUIE3a3HAYCHUI JOKYMEHT HATOJIOMYE Ha BaXIWBOCTI 1 pomi MITI y 3axwucri
niTed mig gac 30poHHUX KOHQIIIKTIB. X04Ya KOHBEHIlS TOKJIWKAaHA 3aXWINATH TpaBa iTei
3arajgoM, AesKi ii MMOJIOKEeHHS € cynepewnBuMU. Hampukiaz, 3a00pOHAETHCS TTPU30B 1 TIPHU30B
Ha BIHCBHKOBY CiIy>kOy Ta BIHCHKOBY HisUIBHICTH JiTed BikoM 10 15 pokiB. lle monosxeHHs
BIAINOBiJJa€ HAassBHUM HOpPMaM T'yMaHITApHOTO INpaBa, ajie OUIbINICTH KpaiH, a Takox HYO,
ocobmBo JOHICE®, BBaxkatoTh HOro 3aHajTO HU3BKKUM JUI BIKYy. 3p0O3yMiJjo, 10 JKOAEH YPsi
YW OpTraHi3alliio He 3a0BOJIbHsIE Tol (akT, mo KoHBeHiris Bu3Hae Habararo Oiibiie i OibII00
MIpOIO NpaB JUTHHH, HXK OyIb-SKHil paHille yXBaJeHUH JOKYMEHT.

3Bakatoun Ha 1e, KouBeHmito mnpo mnpaBa gutuH 2000 p. JTOMOBHEHO
®dakynbTaTUBHUM  TPOTOKOJIOM IIMOAO y4acTi JiTedl y 30podHMX KOHQUKTaxX i
@dakynbTaTHUBHUM NPOTOKOJIOM MIOAO TOPTiBIl AITBMH, IMTSYOI MPOCTUTYLII Ta AUTAYOL
nopHorpadii Ta yxBaneHHsm DakyabTaTHBHOTO NPOTOKOJY IIOJO0 IpoLenypHoi iHpopmanii y
2011 p. [5].

Tpeba 3a3HaunTH, 1110 B MIXKHAPOJAHOMY TIpaBi 3aXUCT IpaB AiTeH Ta MiUTiTKIB MICTUTb
BEIUKY KIJBKICTh MIKHApOTHO-TIPABOBUX AaKTIB 3arajlbHOTO Ta PETiOHAIBLHOTO XapakTepy, a
TaKOX 3000B’SA3abHUX Ta PEKOMEHIANIMHMUX MPaBOBUX HACIHIJKIB, 3BaXKar0dW Ha Te, MIO
Vkpaina € unesom OOH 3 1945 p. Tta unenom OBCE Ta Pagu €spomu (3 1995 poky) Ha
perioHanbHOMY piBHI 3 1992 p.

3a3Haunmo, mo 17 gepBHsa 1999 poky Oyno yxBasieHO Ta paThdikoBaHO BepxoBHOIO
Panoro Ykpainu 5 xoBtast 2000 p. Konsenmito Ne 182 mpo 3a00poHy Ta HeraiiHi 3aX0/1 100
BUKOPIHEHHs Halripmux ¢Gopm AuTs4oi npai [6].

KonBeHtis 3aboponse miTei m10 18 pokiB 3aiydatd 10 poOOTH, sSKa MOXKE 3aBIATH
IKOAW iXHBOMY 370pPOB’I0, MOpali YW MCHXIYHOMY cTaHy. OcoOnuBO poOoTa B TipHUYIN
MPOMHCIIOBOCTI, TOOTO Ha HeOe3MEeYHMX HPOMHCIIOBHX IiNPHEMCTBAX, a TaKoX y cdepi
MPOCTUTYIII, TopHOrpadii Ta TOPriBiai HapKOTHKamMu. He MEHII BaXJIMBUM aKTOM
MikHapoHoro npaBa € Konsenuist Mixknapouoi opranizanii mpari Ne 182 mpo 3abopoHy Ta
HeraiHi 3axoJ¥ II0J0 BHKOpIHEHHS HaWripmmx ¢opM auTsdoi mpani, paThdikoBaHa
VYkpainoro 5 sxoBTHs 2000 p., ska nepeadadae, M0 BUKOPUCTAHHS HEMTOBHOMITHIX SK COJIIATIB
€ HaHlTipow (HopMOIO ITUTAIOI Mparli Ta 3a00poHsIe BepOyBaHHSI HETOBHOIITHIX JJIS YYacTi y
30pOHHUX KOH(DITIKTaX.

Kpim Toro, 4 mrotoro 2004 p. BepxoBna Paga Vkpaian parudikysana [IpoTokon mo
Konsennii OOH mpoTy TpaHCHAIIOHAIBHOT OpPraHi30BaHOi 3IOYMHHOCTI MPO TIOTIEPEIKEHHS 1
00pOTBEOY 3 TOPTIBJICIO JIFOIbMH, OCOOIUBO JKIHKAMHU 1 JIThMH, Ta MOKapaHHs 3a Hel. 30KpeMa,
TeMoro €Bporeiicbkol KOHBEHIIT PO NpaBa AUTHHU € IIATPUMKA IpaB AiTel, 3a0e3medeHHs
HaJaHHA iM MpOoTeCyallbHUX MPaB, a TAKOX THPOPMOBAHICTh JiTeH i MOXKIIMBICTE OpaTH y4acTh
y cynoBux posrimax» [7]. PatudikoBana moctaHoBoro BepxoBHoi Pamu VYkpainu Bin
03.08.2006 Ne 69-V. [Ins Ykpainu Konsenuist HaOyna unHHOCTI 1 kBiTHS 2007 p.

BapTo 3azHaunTH, MO MmiJa Yac pO3TIIAAY CHpaB 3a y4dacTiO AITeH Cymu HamisieHi
TIOBHUM TIPaBOM BXKHBATH 3aXOJiB I0JI0 CAMOCTIHOTO BU3HAUEHHS JIOIUTLHOCTI TIPU3HAYCHHS
NpEe/ICTaBHUKA y BUIA/IKaX, BCTAHOBJICHHUX HalllOHAJLHUM 3aKOHOJABCTBOM, KOJIM € Cepio3Ha
3arposa Onarononyyuto AuTHHU. Kpim Toro, KoHBEHMIs TaKOX pO3riIsiiae MUTaHHS, OB s3aHi
3 y4acTIO MPEACTaBHUKIB y CHpaBax, siKi CTOCYIOTBCS JiTel, 3a yMOBH, IO 1X MOBEIiHKA HE
CYIepeynTh HalKpaIuM iHTepecam AuTHHU. Came 15 0co0a HaJla€ AUTHHI BCULIKY MIATPUMKY
y BHIJISAI BiIITOBIAHOI iH(OpMaIrii, po3’sICHEHHS Ta 3’ ICYBaHHSI JYMKH AUTHHU JJIS TOTO, 00
BOHa OyJa JToBe/IeHa JI0 cyny. 3i cBoro 00Ky, MikHapoJHa KOHBEHIIS PO ITUBIIHLHO-TIPABOBI
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acrekTH BUKpaneHHs aiTed 1980 p. BCTaHOBIIOE iHIIIIOBAaHHSA IEHTPATBHUMH OpTaHAMH
JepkaB-ydacHUIb i€l KoHBeHIIii cyoBuX ab0 anMiHICTpaTUBHUX Mporeayp abo CIpUsSHHS
TaKUM TpPOIeypaM 3 METOK JOMOITHUCS HOBEPHEHHS mHepeMmimieHoi mutuHu [8]. 3 MeToro
3aXUCTy AiTel BiJ He3aKOHHOTO nepemimeHHs B 2006 p. O0yio yxBaneHo 3aKoH, 11100 CTBOPUTH
mpoliec s 3a0e3neueHHsl TOro, o0 HiTH, SKMX HE3aKOHHO 3aTpUMaid abo JemOpTyBalH,
MOBEPTAJIKCA 10 KPaiHU MOCTIHHOTO MpOoXHUBaHHS. [liICyMOBYIOUYH, JOLITBHO CTBEPKYBaTH,
o KoHBeHIIisI € HaiOiIbII MaciITaOHUM MiXKHAPOTHUM iHCTPYMEHTOM Y IIiHl cdepi, OCKUTbKH
il ygyacHMKamMu € Bxe 81 KpaiHa CBiTy, SIKi CHIBIPAIIOIOTH y CTBOPEHHUX HEI0 MEXKax Ta
BUKOPHUCTOBYIOTH ii e()eKTUBHI MEXaHi3MHU. 3BEPHITH yBary, 1o 11 KoOHBEHIIis1 3aCTOCOBYEThCS
0 «OyIb-KOI TUTHHU BiKOM 10 16 pokiB, sika mpoxkuBana B JloroeipHid [lepxkasi mo ii
He3aKOHHOI Jenopranii» [8]. Tpeba HaromocuTw, mo BimnoBigHo a0 cT. 8 KoHBeHIIT Oynb-saka
0co0a, yCTaHOBA YH IHIIMH OpraH Ma€e MPaBO 3BEPHYTHUCS 3a JTOMOMOIOI0 B HAJIaHHI JICKIapanii
JUTs 3a0€3MCUCHHs TIOBEPHCHHSI AUTHHH, SKIIO TUTHHY 3a0UparTh a00 SKIIO MOPYIIYHOTHCS
IpaBa OIIiKH.

3arajioM MOXHa Bim3Ha4uTH, MO KOHBEHIS TpPO MpaBa JUTHHU € OCHOBHUM
MDKHapOJHAM YHIBEpCAJbHUM TOKYMEHTOM, SIKHH 3aKpillIIoe IpaBa IUTHHH B CYy4acCHOMY
CBiTi. PemTa yHiBepcaTbHUX JTOTOBOPIB OXOILIIOIOTH JIUIIE MEBHI CEPH ITiABUICHOTO PU3HKY
JUTS JITEH, 30KpeMa: JITH Ta BiifHA; AIiTU Ta 3I0YMHHICT; TUTSYA TPl Ta eKCIUTyaTallis JiTei
Touio. binbmoro 3HaueHHs HaOyBarOTh MIKHApOJHI KOH(pEpeHLii Ta 3ycTpiul Ha HalBHIIOMY
PiBHI, 5IKI 30CEPEKYIOTh YBary Mi>KHapOJHOI CIIUILHOTH Ha 3aXUCTI NPaB JUTHHHU, IIPOBOJSITH
MPAKTUYHY OIIHKY IMIDIEMEHTAIlil TOJO0XEeHh MIKHAPOJHHUX JIOTOBOPIB, MPOCYBAIOThH 1
3ay4aroTh JI0 aKTyaJbHUX MTUTAaHb, PO3BUBAIOTH A IUTaHU i [9].

23 gepsHs 2004 p. Ykpaina patudikyBana OakyabTaTHBHAN MPOTOKON 10 KoHBeHTIiT
PO TpaBa JUTHUHM MIOJO y4acTi AiTed y 30poiHuX koHGumikTax [8]. JlokyMeHT oOMexye
MiHIMaJIBHUH BiK a1 mpu3oBy (18 pokiB) Ta ydacTi y BIHCBKOBHX AisiX, 3a00pOHS€E BIK
JI00pOBUIEHOTO TpH30BY (16 POKIB), @ TAKOXXK BUKOPUCTaHHS YW BepOYBaHHS HETOBHOJITHIX
JUTsI BiichKOBHX IiJiel. Hamma kpaina roToBa pearyBaTd Ha MacmTaOHI Ta MIKIIJIABI HACIIIKA
IUTS TITEH, 3aCyDKy€e He3aKOHHI Halaau Ha JiTel i yac BiHCHKOBHUX [ili, a TAKOXK HAIAJH HA
IIKOJIM Ta JiKapHi (3aKkiamu, N 3a3BU4ail mepeOyBalOTh JiTH), 3aXHUIICHI MDKHApOIHUM
MIPaBOM, 3aXHIIAI0YH JITEH Bij y9acTi y BINCbKOBOMY KOH(QITIKTi.

Xoua JOKyMEHT € YaCTHHOIO HAIlIOHAIHFHOTO 3aKOHO/IABCTBA, 3 IMIUICMEHTALIIE0 HOTO
MOJIOKEHb 3aIMINAEThCS OaraTo mnpoOsieM. 3 OISy Ha Te, IO BiMCBKOBUH KOH(IIIKT
BimOyBaBcsl Oe3mocepeqHhO0 Ha TepuUTOpii YKpaiHW, TWTaHHI TPO Te, YH MOYKHA
®dakynbTaTUBHUIA MPOTOKOJ OE3MOCEPEIHBO 3aCTOCOBYBATH B CYL JJISI 3aXKCTY MPAB JUTHHHU,
Yy 1Ie 3aKOH i3 NPSMOI0 CHJIOK, 3aJHIIANOCA BIIKpUTAM. YW BapTO MOCHIIATHCS HA HOTO
MTOJIOKEHHS, YM BapTO CIMPATHCS Ha HAIIOHAIBbHI 3aKOHOJABYi HOPMH, SIKUX 3apa3 HeMae,
HeBimoMo. Ha Hamry aymKy, e YCKIAIHIOE 3aXHCT IiTeH, sIKi TOCTPaKIalld BHACIHIIOK
BOEHHOTO KOH(QIIKTY, OCKUTBKH YKpPAlHChKE 3aKOHOJABCTBO MICTHTh HOPMH, IO PETYJIIOIOTH
cTaTyc NiTeH-ODKEHIIB Ta IIyKadiB MPHUTYJKY, aje, Ha jKajdb, HE MICTUThH ITOJOKEHb MO0
JUTEH, SIKI MOCTpaskAaIN Y BOEHHOMY KOH(ITIKTI.

Ha wamy paymKy, JOIUIBHO BHAUTUTH PuMmchkuil  cratyr  MiKHapOIHOTO
KpuMiHaNbHOTO Cyny, migmucannii 20 cigas 2000 p. Bixg iMeHi YkpaiHw, skuil mependadae
KkBasTi(hiKaIlito MeBHUX il MPOTH AITEH SIK BiHCHKOBUX 3J0YMHIB, OCOOJIMBO MO0 THX, SKI HE
nocsitm 18 pokiB. Hampuknam, me Taki nii, sk BepOyBaHHS Ta BepOyBaHHS MiTe
(HETTIOBHOJIITHIX); BUKOPHUCTAHHS 1X Yy BIHCHKOBHX MisX Y MDKHAPOIHHUX Ta HEMDKHAPOIHUX
30poHHNX KOH(IIIKTaX; HAaBMWCHI Hamagd Ha JIKapHI Ta IOKOJIM, SKi 3aJWIIAIOThCS
HeCaHKIIOHOBaHUMU. e 03Hauae, M0 MOJOXKEHHS NMPO BU3HAHHS 3JI0YMHOM MPOTUIIPABHUX
I 1100 JiTEeW miJ yac BOEHHOTO KOH(IIKTY B YKpaiHi HE 3aCTOCOBYIOThCA. MiKHApOIHE
IIPaBO TMpaB JIIOJUHU Ta PUMCBKHI CTAaTyT BU3HAIOTH O€3KapHICTh 0CI0, SIKi BUNHWIN 3JI0YNHH
npotd gitedd. IlpuMycoBa Tmepemada JiTed Tpymam, sKi 3a3HAIOTh IUIECIIPSIMOBAHOTO
3HUILEHHS, XapaKTePU3YEThCS K TeHOIUI. YKpaiHa He Oyna yJacHHIE PHMCBKOro CTaTyTy,
10 TIOCHJTFOBAJI0 MOXIJIMBOCTI 3aXUCTY TpaB JdiTed y 30pOoHHOMY KOHQJIIKTI Ta TOPYIIYBajo
TIPUHIIHIT TOKAPaHHS BUHHUX Y BIHCHKOBHX 3JIOYMHAX TPOTH JIiTEH.

3ayBakxumo, mo g parudikanii Pumcbkoro craryty mnepeabaueHo PimeHHs
Koncruryniitnoro Cyny Ykpaiau Ne 3-8/2001 11.07.2001 p., sikum Pumcbkuii cTaTyT BU3HAaHO
TakuM, 110 He BinnoBigae KoHcTuTyil Ykpainu, B YaCTHHI, IO CTOCYETHCS MOJIOKEHD a03aIry
necsroro npeamOyim Ta crarti 1 CraryTy, 3a skuMu «MiKHApOJHHH KPUMIHATBHUNA CYI ...
JIOTIOBHIOE HAIIOHABHI OpraHu KpUMiHaILHOT focTullii». Tak, y c¢t. 1 CraryTy 3a3Ha4eHo, 1o
«MDKHapOOHNH KPUMIHAJIBHUA CyX .. € JONOBHEHHAM [0 HAIIOHAJbHUX YCTAHOB
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KpUMiHAJBHOTO TIpaBoCyasa». BepxoBHa Pama Ykpainu moxe parndikyBatu CTaTyT Micist
JIOTIOBHEHHS BiJIMOBITHOTO 3aKOHO/JABCTBA, OCKUIbKkHM cTtaTrero 124 Koncrutymii Ykpainu
nepenbaueHo, mo YkpaiHa BH3HAE IOPUCIMKIII0 MIKHApOJHOTO KPUMIHAJIBHOTO CYIy Ha
YMOBax Ta B MOPSIKY, BU3HAUCHUX UM CTaTyTOM.

[TpumiTHO, 110 3BOJNiKaHHS YKpaiHH 3 paTu(iKali€lo OJJHOTO 3 BaXKIMBHX JIOTOBOPIB,
110 TapaHTye MDKHAPOAHUHA NMPABONOPSAOK, BUTIISIIA€ TUBHUM, OCOOJIMBO Ha JIEB’SITOMY POIl
BiliHHM 3 pociero. UitTkux ymoB parudikamii CTaTyTy 1Ie He BCTaHOBJIeHO. KpiM Toro, 3 0JTHOTO
0oKy, Hallla KpaiHa po3paxoBY€E Ha JOMOMOTY MiXKHApOJHOI CITUTBHOTH y 00pOTHOI 3 arpeciero.
3 iHmoro 60Ky, BOHa He BUKOPUCTOBYE HasBHI MEXaHI3MH 3aXHUCTY, a TAKOXK He MparHe Opatu
Ha ceOe 3000B’S3aHHS INOJO AOTPUMaHHS MIKHApOJAHOIO KPHMIHAJBHOTO TIpaBa, SIKe
3BHHYBauye B OPYILEHHI JiepKaBU-arpecopa.

Bonnouac Ykpaina npoirHopysana pesosonito Pagu €sponu 2018 p. «['ymanitapHi
Hacliaku BiHM B YkpaiHi», B skiii Paga €Bponm 3aknmkana YxpaiHy sSKHaHIIBHIIIE
patudikyBatd PuMchkuii cTaTyT A amanTarii  BHYTPINIHBOTO KPHUMIHAJBHOTO Ta
KpUMiHAJBbHO-TIPOIIECYATPHOTO  3aKOHOJABCTBA.  BIAMOBIZHO JIO HOPM  MIDKHApPOJHOTO
TYMaHITapHOTO Ta KPUMIHAILHOTO TpaBa.

3okpema, y KK VkpaiHu BiACyTHS Taka KaTeropis 3JIOUMHIB, SK 3JIOYMHU TPOTH
monsiHocTi (cT. 7 Pumcbkoro craryry). BopHowac mono curtyanii B Kpumy ta Ha [loHOaci
VYxpaina y cBoiif npyriit 3asBi 10 Mi>kKHapOJHOTO KPUMIHAJIBHOTO CYIy MPSMO CTBEp/KYyBaja,
10 TPEACTaBHUKU pOCIHCHKOI (enepanii Ta MiKOHTPONBHI i YrpyHoOBaHHS BYMHWIN
«3JIOYMHH TPOTH JIOJSTHOCTI».

3BaXkalouu Ha 1€, CJIiJi 3a3HAYUTH, Takl 3JI0YMHH, SIK 3JI0YMHHM TPOTH JIIOACTBA:
BOMBCTBO, 3TBAITYBaHHS, HACWIBHHUIIGKE 3HUKHEHHS TOINO, BU3HAYEHI PMMCBKHM CTaTyTOM,
niependadeHi Takox y KK Ykpainn.

3 1999 p. Paga Besnekn OOH yxBanuna 17 pe3ounonii mono y4acrti y BiHCbKOBHX
KOH(QJIIIKTaX, 30KpeMa 00 3axHcTy Ta peabumitanii airedl. Po3pobneHo craHmapTHy
METOJIMKY BHU3HAYCHHS BIKY YKpaiHCHKHX IT€H, y TOMY YHCII JiTeH-ODKEHIIB Ta IIyKadiB
OPUTYJIKY, BiNoBimHO a0 pekomeHnamiin Komirery OOH 3 mpaB mutwHu. Bin MicTuTh
TIOJIOKCHHS PO KOMICii 3 TMUTaHb BH3HAYEHHS BIKy JiTeH, MO30aBICHUX OaThbKiBCHKOTO
MIKITyBaHHA Ta MOTPEOYIOTh COLIANBHOTO 3aXHUCTY, a TAKOXK MPOIECTYPHHUN 3aXHCT MPOBEACHHS
NEepeBIpOK /I BU3HA4YEHHS BIKY JiTel, MM030aBieHUX OaThKIBCHKOTO MIiKJIyBaHHS Ta
NOTpeOYIOUNX COLIaTbHOIO 3aXUCTy. 3a3HaueHUM MOPSIKOM BHM3HAUEHO, LI0 «y pasi
BUHWKHCHHS CYMHIBIB IIIOZ0 3asABJICHOTO BIKYy JWTHHH TPOBOAWTHCS OOCTESIKEHHS IS
BU3HAYCHHS BIKY JIUTHHH, KA 3aJHIIMAIacs Oe3 MiKIyBaHHs OaThKIB Ta MOTPeOye COIiaIbHOTO
3axucty» [10].

VY 2007 p. yxBaneHo Ta mignucano [lapuspke 3000B’s3aHHS, IKE CTOCYETHCS 3aXHCTY
JiTeH BiJ BUKOPUCTaHHS ab00 HE3aKOHHOTO BepOYBaHHS 30pOMHMMHU T'pyHaMH 9d 30pOHHUMHU
cuiaMu, a Takoxk [lapm3pki HmpUHOMOM Ta peKOMeHjamii Moo JAiTed, MOB’S3aHMX 13
30pOHHUMU TPYyNaMH YH 30pOHHUMH CHITaAMH.

3aranom MiXHApOJHI JOTOBOPH 3apa3 JA03BOJIIOTH BUPIIIyBATH MUTAHHS, ITOB’s3aHi i3
3aXMCTOM MpaB JUTHHM, & OCHOBHI IIOJIOXKEHHS 3TaJaHoro 3aKOHYy € OCHOBOIO YMHHOI'O
3akoHoAaBcTBa: KoHcTUTyIil YKpainu, 3akoHiB Ykpainu «IIpo oxopory miteit» (2021), «IIpo
comiayibHy po0OTYy i3 ciM’siMu, AiTbMu Ta mimritkamu» (2001), «IIpo ocsity» (2017), «IIpo
JIepKaBHY JOTOMOTY ciM’siM 3 miThMu» (1992), «IIpo ycTaHOBH 1 CITy’KOHW y clipaBax AiTel Ta
crieriaibHi ycTaHoBU Juis miteit» (1995 p.), Kpuminampaoro koaekcy Ykpainum (2001 p.),
KpuminansHOTO TIpormecyaisHOro Koaekcy Ykpainu (2012 p.), CimeiHOTO KOAeKCy YKpaiHH
(2002) pik), Konekcy Ykpainu npo aaMiHicTpaTuBHI npaBonopyiieHHs (1984) Ta iH.

Bapro 3azHauuTH, IO 3 OISy Ha posnopsypkeHHs Ilpesunmenta Ykpainu Bin
11 ceprmas 2011 p. Ne 811/2011 «IIpo muTaHHS MpaB JUTHHA YTOBHOBaXKeHUM IIpe3mmeHTa
Vkpainu», micns  3anmpoBaPKeHHS CHUCTEMH JIUTSYOro  OMOyICMEHa, BpaxXOBYIOUH
€BPOIICHCHKUI JOCBIJ, Hallla JAepKaBa 3po0uiIa 3HAaUHUH KPOK BIepe] y 3abe3nedyeHHi, 3aXucTi
Ta 3aXWCTi TMpaB 1 3aKOHHHMX IHTEPECIB JWTWHHW, NPHUBEPHYBIIHM YyBary JepXKaBU Ta
TPOMAJITHCHKOTO CYCIIITLCTBA A0 TPoOIIeM Y IIii chepi Ha AKICHO HOBOMY PiBHI HOPM.

Kpim Toro, € cnenianbHi HOpMH, [0 BU3HAYAIOTh OOCST MpaB Ta 000B’S3KIB AUTHHH,
SKi Tiepen0aYeHi OKPEeMUMH CTaTTSMHU Tpo ciM’to (ct. cT. 152, 160, 177, 179, 243, 247, 253
tomo) KpuminansHoro [84] Ta KpuMiHaiabHOrO npomnecyaibHOTO KOJEKCIB, BIIIOBIIHO 10
3akoHy Ipo comianbHy poOOTY 3 JITEMH Ta IUTITKAMH.

JliTh Ta MmiUTITKA € HaHOIIBII BPa3JIMBOIO Ta HEO30POEHOI0 KATETOPI€l0 IMHUBUILHOTO
HaceJIeHH M7 9ac BoeHHOro koHputikTy. I1lo6 ommcaTtu, sk nepkaBa 3aKOHOJIABUO 3aXHIIAE
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HaWOUTBII Bpa3iuBi Tpymu — JdiTeH, sSKi CTaldd >KepTBaAMHU TiOpWUAHOI BiHH, MH YMOBHO
MTOJIUTMIMO 1X Ha TakKi KaTeropii:

— IPYIH JiTeH, sKi CTajay XKepTBaMH BiifHM Ha cXxoli YKpaiHy;

— JIiTH, SIKi TOCTPaXKJaJii BHACIJOK BiHCHKOBHX JIili Ta 30pOHHIX KOH(Q) JIIKTIB.

— JIITH Ha OKYTIOBAaHHMX TEPUTOPISIX;

— JIITH — YTPUMaHIi BETEpaHiB — y4aCHHUKIB OOHOBUX Miif;

— IIiTH, SIKi € YWIEHAMH CIMEH YJacCHWKIB OOMOBUX Mii (MiTH € WwieHaMu ciMel oci0, ki
3aruHyau (ponany Oe3BicTh) ab0 IMOMEpPJW BHACTIJOK y4acTi B aHTUTEPOPUCTHUIHIN
oneparii/O0C);

— IiTH, SIK1 )KUBYTH y TaK 3BaHUX «CIPUX 30HAX);

— JIITH BHYTPILIHBO MEPEMIIIEHHX 0cil;

— IMTUHA — YJICH CiM 1 BIiCHKOBOCITYKOOBIIA;

— IITH — WIeHW ciMeHd Ta 3apy4yHHKH BIHCHKOBOCITY)KOOBIIB, 3aXOIUICHHX Ha
THEMYacOBO OKYIOBaHiH TepuTopii YKpainu;

— JITH — 9IeHHW CiM’1 iHBaTiAiB BitiHw [11].

Hama Harist He roToBa 3axHINaTH NpaBa JiTel B yMoBax BilHU. He3Bakaroun Ha Te
o BiiffHA TpHWBae, MUTaHHSA NpaB IUTHHH IIOCTaN0 OCOOJIHMBO TOCTPO, KOJM Ha OKPEMHX
TepUTOpisiX YKpaiHu po3ropiBcst 30poiHUI KoHQIKT. HenmoBHONiTHI € iHOMKaTopamu, sKi
(GOpMyIOTh piBeHb PO3BUTKY Ta JI00pOOYTy B CYCIUIBCTBI, BOHH JyXKe YYHHO pearyioTh Ha
3MiHH, IO BiIOYBArOTBHCS B JKUTTI KpPaiHH, aje HE MOXKYTh MOOJAWHII BIUIMBATH HA YMOBH, B
SIKAX KHUBYTb.

Croronni YkpaiHa BXMBa€ HAiHEOOXITHIMIMX 3aXOMIB Ul 3a0e3leUeHHs 3aXHCTY
nmitedt. «3akoH YKpaiHH NMPO OXOPOHY AWTHHCTBA» BHU3HAYAE HOBY KaTEropilo — «JIiTH, SKi
MOCTPaKJAIH BHACTIIOK BOEHHHX il Ta 30pOMHWUX KOH(IIIKTIB, — MiTH, SIKi OTPpUMAIH
MOpPaHEHHS, CHHI, PO3WICHYBAaHHS, 3a3HAIM (PI3SMYHOTO, CEKCYaJIbHOTO, ICHXOJIOTIYHOTO
HACWJILCTBA BHACIIIOK BOEHHHX Jiii a00 30poHHOro KOH(QIIKTY, BUKpajaeHI abo HE3aKOHHO
BHBe3eHI 3 VYkpainu, OepyTb ydacTh y BIHCHKOBUX (opMyBaHHAX ab0 HE3aKOHHO
YTPUMYIOTBCSI, B TOMY YHMCJI B TOJIOHI» [12]. BapTo 3a3HaunTH, 1110 3p00JICHO BaXKIIMBUH KPOK
y 3a0e3MNeueHHI 3aXHCTy TpaB JiTed y paiioHax OOHOBHX dii Ta 30pOHHUX KOHQIIKTIB —
yxBaJIeHHsI 3aKoHy Ykpainu «[Ipo BHECEHHS 3MiH 10 JEAKHMX 3aKOHOJABUMX aKTiB YKpaiHH
I10/10 TIOCUJIEHHS COLIANLHOTO 3aXUCTy JMITeH Ta MATPUMKHU cimel 3 mitbMu» Ne 936-VIII Bix
26 ciynsa 2016 p. Lleit mOKyMeHT cHpsMOBaHMI Ha BJIOCKOHAJICHHS MEXaHI3MIB yXBaJCHHS
pillleHb TIOA0 3aXHUCTy TpaB MiTed NUIIXOM MiATPUMKH CiMeH miTel, sKi mepeOyBaroTh Y
CKJIAJIHUX JKUTTEBUX OOCTaBMHAX abo0 MOCTpaXkJajlk BHACIIZOK BOEHHHX Jiif, 30poHHOrO
KOH(QUIIKTY Ta MPOLEeIypH BAOCKOHAIEHHS YKPaiHCHKOT CUCTEMH 3aXUCTy NPaB JUTHHH.

Taki DiTH MarOTh MOXJIMBICTH HAOYyTH CTAaTyCy MiTEeH, SKi MOCTpaXKAadd BHACIIIOK
30poitHOro KOHQUIIKTY 9r 00ifoBHX miil. Takuii cTaTyc MIiTAM HATAETHCS 3TiHO 3 MOCTaHOBOIO
Kabinery MinictpiB Ykpainu Ne 268 «Ilopsmok HagaHHS CTAaTyCy JITAM, SIKi IMOCTpaXKaaiu
BHACITIZIOK BOEHHHX JTii Ta 30pOMHUX KOHQIIKTIBY, 3aTBEPKEeHOI0 5 KBiTHS 2017 p.

OTrxe, «cTatyc niTed, sSKi MOCTpakKAaldW BHACHIZOK OOHOBHX Iiif Ta 30poiHHX
KOH(QUIIKTIB, HaJa€TbCs OPraHOM OIIKKM Ta MIKJIyBaHHA 3a MICIIEM peecTpalii AUTHHH 31
CTaTycoM BHYTPIIHBO TMepemimenoi ocobu. I[lopspgoxk HagaHHA CTaTyCcy JAWTHHH, SKi
MOCTpaKJAIM BHACIJIOK BOEHHWX [il Ta 30poiHMX KOH(IIKTIB, BU3HadaeThcss KabineTom
MinictpiB Ykpainm» (crarts 30-1 3akony «IIpo oxopoHy AUTHHCTBaY) [12].

Kpim Ttoro, mocranoBoro KaOMiHy 3aTBep/pKEHO MEpellik HACENCHUX ITyHKTIB IS
MIPOBEJICHHS aHTUTCPOPUCTHYHOI oreparii Ha Tepuropii YKpaiHu, TUM CaMUM BHU3HAIOUH
HasBHICTb HETaTMBHHUX HACTIJIKIB BOEHHHMX MAi 4YM 30pOHHMX KOH(QIIKTIB Ha OKPEMHX
TepuTopisx YKpainu, ne npoxusae (rmepeOyBac) HaceaeHHs, y ToMy yucii aity [13].

3akoHoM Ykpainu «[Ipo 3abesnedeHHS TpaB i CBOOOJM BHYTPIIIHBO MEPEMIIIEHUX
ocio» Big 20 xBitHa 2017 p. mepexdadeHo, 1Mo JOBiAKA MPO B3ATTA Ha OONIK BHYTPIITHBO
nepeMilieHol 0coOM BHAAETHCS KOXKHIW AWTHHI, Y TOMY 4Hcii 0e3 cympoBoAy OaThKiB 4u
IHIIMX 3aKOHHUX TMPEJICTAaBHUKIB. Y KOHTEKCTI JIepKaBHOI JIOTIOMOTH Tpeda TaKoX 3a3HAYHTH,
0 yKpaiHChKe 3aKOHOJABCTBO HE BKIIFOUAE KATEropii MiTeH-TIepeceNieHIIiB, o 3BYXKYeE chepy
JIep’)KaBHOT JOTIOMOTHY Ta HAJaHHs COLiajJbHUX MOCIYT. 3MiHAMH 10 BUINE3a3HAYEHUX 3aKOHIB
nependadeHo, W0 JiTH, sSKi mpuOynu Oe3 OaTbKiB UM I1HIIOTO 3aKOHHOTO MpENCTaBHHKA,
MOKYTh OTPMMATH JOBIJKY IO B3ATTS Ha OONIK SK BHYTPIIIHBO NEpeMileHoi ocobu, a y
BUMAJKaX, KOJIM JKUTTS Ta 3A0pOB’S IUTHHHM WiA 3arpo3or0 abo auTHHA T030aBieHa
0aThKiBCHKOTO MIKJIyBaHHA, CiM’1 BHYTPIITHBO MEepeMilleHuX 0ci0, 0ci0, sSKi MalOTh MPOOJIEMHU
3 MarepiaJlbHAM CTaHOBHINEM, BHU3HAYEHO CAK TaKi MO0 TMOTPEOYIOTh TOTIOMOTH, 30KpeMa
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HaJaHHS 1M COIIAJIbHUX TOCIYT Ta 3MIHCHEHHS TMepen0dadyeHuX 3aKOHOJABCTBOM BiIIOBITHUX
3axoniB [14].

BBaxxaeMo, 1110 HEOOXITHUM € OUTBII eTAIBHUI aHAJi3 MPABOBOI Oa3u 3aXUCTY AiTeH,
AKI TOCTpaXJalM BHACHIZIOK 30poiiHOTo KoHQuIikTY Ha JloHOaci. Y cydacHHX ymoBax yci
npaBa [UX JTITeld MOXKHA TOMITUTH Ha KUTbKa KaTeropii.

1. 3arasipHi mMpaBa AMTHHY, SIKI HajJeKaTh YCIM JITAM 1 rapantyloThcsi KoHBeHIi€ro
Ipo TIpaBa JUTHHHU Ta HAIlOHAJTHHUM 3aKOHOZABCTBOM YKpaiHH, a came: IpaBO Ha KUTTS,
MpaBo Ha IM’S Ta TPaBO Ha TPOMAISIHCTBO;, MPaBO 3HATH CBOIX OATHKIB 1 MPaBO Ha IXHE
MIKJIYBaHHS; NpaBo 30epiraTd IHAMBIAYaJlbHICTH, INPaBO BIJILHO BHCIOBJIIOBATH JYMKY,
BKJIIOYAIOYM CBOOOXY INYKaTH, OTPHUMYBAaTH Ta NepenaBaTH Oynab-saKy iHdopMmaiito; mpaso
JiTeit Ha cBOOO/LY peirii, JyMKH 1 COBICTb.

2. 3akoH Ykpainu «lIpo 3abe3nedeHHs mpaB i cBOOOJ BHYTPIIIHBO NEPEMIIIEHHX
0ciO» (IIpaBo Ha BO33’€HAHHSI CIM’1; BIZIOMOCTI IPO J0JIIO Ta MiclenepeOyBaHHs WIEHIB CiM’1,
3HUKJIMX O€3BiCTH; MPAaBO HA 3400YTTS MEBHOTO PiBHS OCBITH 3a paXyHOK JIepKaBH ); IPaBO HA
OTpUMaHHsI IOCTOBIPHOI iH(OpPMAIIii PO 3arpo3y JKUTTIO, 370POB’I0 Ta OJaromoyqdto JiTeH
Ha TEpUTOPil TUMYACOBUX IOCENIeHh ab0 MOKWHYTHX IIOCeNieHb, CTaH iH(PaCTPYKTypH,
JTOBKiJIISA, 3a0€3TMeueHHs TpaB i ¢cBOOOM MiTeH; IS iX THMYacoBOro abo MpaBo Ha TMOCTiliHE
NPOXKMBaHHA B HAJGKHUX YMOBaX, MPaBO Ha JIOMOMOTY B IMEPEMIIICHHI PyXOMOro MaifHa,
JIOTIOMOTY B TIOBEPHEHHI IUTHHU 10 MICIIsl TIONEPEJHBOTI0 poKuBaHHs) [14].

3. IlpaBa pired, ski nNocTpakaanmu Bix BikickkoBoro koHpuikry. Lli mpasa
MOIIMPIOIOTHCS Ha BHYTPINIHBO MEPEMIMIEHUX OCi0, AKi € kepTBaMH BiHCHBKOBOTO KOH(IIKTY
Ha JIOJATOK J0 BUMYIICHOTO mepeMimnenHs. Sk 3a3Havanocs Buile, y 2016 p. 3akon Ykpainu
«IIpo oxopony miteit» OyB nonmoBaeHni crarreto 30-1 [20], ska nependadae 101aTKOBI 3aX0IH
JUTSL 3aXWCTY JITeH, sIKi IepeOyBaroTh y paiioHax 30pOHHIX KOHQIIKTIB a00 BIHCHKOBUX MiM, 1
JiTeH, sSIKi MOCTpakany BHACTIIOK 30poHHUX KOH(IIKTIB a00 BificbkOBUX i (11l IITH MaroTh
NpaBoO Ha BO33’€JIHAHHS 3 WICHAMH CiM’1, ki OyJIM He3aKOHHO BUBe3eHi). Takox mepenbayeHi
penatpiartis IiTed 3a KOPJOH, MPAaBO Ha MEPEBKHE PO3MIMIECHHS B OC3MEUHHMX MICIIX 0e3
CynpoBOJy a00 B CYNpOBOJI IHIIKX OCIO pa3oM 3 OaThKaMH, 3aKOHHHUMH MPEICTaBHUKAMU 200
3a iX 3T0JI00, MICIICBUMH aJIMIHICTPAIisIMH Ta OpraHaMH MICIICBOTO CaMOBPSAyBaHHs, SKIIO
HETIOBHOITHIN € abo Moyke rmepeOyBaTH B 30HI BIMCHKOBHX Hii 9M 30pOWHUX KOH(IIKTIB,
MpaBo Ha MCUXOJIOTIYHY, MEIUYHY, OCBITHIO peadimitariro Tomo) [15].

Bapro Haronmocuty, 1o npaBa JiTeil MaloTh OyTH rapaHTOBaHI HE3aJIeKHO B Micus
MPOXKUBAHHS Ta HASBHOCTI TPOMAJITHCTBA YKpaiHU Ta JOKYMEHTIB, IO MOCBIAYYIOTH 0CO0Y.
Lle minTBep/UKYEThCS MO3MLIEI0 €BPONEHCHKOr0 CyAy 3 IpaB JIIOAWHH, SKHH OOIPYHTOBYE
HEOOXIIHICTh YHHKHEHHS BaKyyMy B CHCTEMi 3aXHCTy IMpaB IOJWHH, TaPAHTYIOUH BCIO
TEPUTOPIIO OJHIET JOTOBIPHOT CTOPOHH, HABITH B MEKaxX 1HINOI TOTOBIPHOI CTOPOHH, 30KpeMa
gepe3 MiIIoPsAAKOBaHI MiCIIeBi aqMiHicTparii.

Tpeba 3a3HaUMTH, IO TiJ] Yac yxBajeHHs 3akoHy Ykpainu «IIpo 3abe3nedeHHs npas i
cB00OJI BHYTPIIHLO TepemimeHux ocid B Ykpaini» 20 xoBTHS 2014 p. Oymo HeZOCTATHHO
CICIaJbHAX 3aXOJB U1 HaJaHHSA JOMOMOTH 0co0aM, MEpeMIlicHUM abo PO3IyYCHHM i3
ciM’ero 0e3 JUTHHM, HE3BaXKAIOYM HAa Te IO y CYYacHOMY CBITi BENIMKa KUIBKICTb KpaiH
Tepexnia abo TMepekuBae BHYTPINIHE mepeMimeHHs oci6. Jlo Takux KpaiH HaiexaTbh
Asepb6aiimkan, Vemen, Cupis, Ipak, Ipysis, Momngosa Ta in. [14, ¢. 52]. JTumre mmicist BHeCCHHS
3MiH y ciuHi 2016 p. OyI10 CTBOPEHO MEHTPATBHUN OpTaH BUKOHABYOI BIIA/IH, SIKUH BiIOBiIaE
3a peatizalfio JepKaBHOI MOMITHKH y cdepi 3aXUCTy NpaB JIUTUHU Ta YCUHOBIICHHS, 3 HCHIOE
METOJIMYHE 3a0€3MEUCHHsT Ta KOOPAWHYE MisUTbHICTh MICIIEBHX OpraHiB BHUKOHABUOi BIIAJIH,
MICIIEBOTO CaMOBpsIIyBaHHs. OPTaHH COLIAJIBHOTO 3aXHCTY JiTeH BHYTPINIHBO HEpEeMIIEeHUX
0cib — niTel-cupit Ta AiTed, mo30aBieHNX 0aTHKIBCHKOTO MIKIYBaHHs, 30KpeMa 3a3Ha4YeHUMHU
JIOKyMEHTaMH TIi/T 9aC BCTAHOBJICHHS OTIKU UM MIKITyBaHHSI HaJ JITbMH-CHPOTaAMH Ta TITHMH
TaKoX 3a0e3redyeTbcss JOTPUMaHHA BHUMOT 3aKOHOJABCTBA IIOAO YCHHOBICHHS HH
BUKOPUCTAHHS IHINUX, MependadeHuX 3aKOHOJABCTBOM CIIOCOOIB BIJIAINTYBAHHS JiTEH,
3a0€e3MeYeHHs TMOCTIHHOTO COIIaLHOTO CYNPOBOAY BHYTPINIHBO TIEpEeMillleHuX ciMed y
MOETHAHH] 31 BCTAaHOBJICHWMHM OITIKA YW TIKIYBaHHSA HaJ JIThMH, NMPHUAOMHHX CiMeHd Ta
ciMeliHMX OyaMHKIB i gitedl. OKpemi NHTaHHS YacTKOBO BperyisoBaHo IlocTaHOBOIO
Kabinery MinictpiB VYkpaiun Big 24.09.2008 Ne 866, skxoro 3arBepmxkeno Ilopsimok
MPOBAKEHHS OpraHAMHM OIIIKY Ta MIKIYBaHHS JisTIBHOCTI i3 3aXUCTY TpaB JUTHHU Ta JOJAHO
HOBHH po3ain «OpraHy OMikM Ta MiKITyBaHH» IIponecyanbHi 0COOIMBOCTI AiSUIBHOCTI IIOJO
3aXUCTy TpaB JiTeH, MEpEeMIlllCHMX 3 THMYacOBO OKYIOBaHHMX TEPUTOPi abo paHoHIB
MPOBEJICHHS aHTHTEPOPUCTUIHOI omepartii». BiqnosimHo a0 ctarti 76 3a3HadeHoro Ilopsaky
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cayx0a y crpaBax JiTel MpOoTATOM 7 poOOYUX THIB 3 AHSA BUSABICHHS JUTHHU BXKUBAE 3aX0JIiB
II0JI0 BCTAHOBJICHHST OCOOW JWTHHH, MICI TMPOXKWBAHHS, BIIOMOCTEH Tpo OaThKiB 4H
CHaJKOEMIIB, IHIIMX pOAMYIB Ta ixHe Micue npoxuBanusi. Ciyxba y cnpaBax aited
3a0e3neyye IATOTOBKY JOKYMEHTIB ISl HaJaHHS CTaTyCy IUTHHH-CUPOTH abo IHMTHHH,
11030aBJIeHOi 0AaTHKIBCHKOTO MIKITyBaHHs, y pa3i HEMOKJIMBOCTI MOBEPHEHHS IUTHHU B JIM IS
YTPUMAaHHS.

VYV 3B’s3ky 3 nmuM Oynu BHeceHi 3MiHM 10 CiMeHHOTo Koaekcy YKpaiHH, SKUMH
BU3HAYCHO MOHATTS «IIKITyBaHHS HaJ JITBMI» Ta BU3HAUYEHO YMOBH, 33 SKUX OPTaHAMH OIIKH
Ta TMIKJIyBaHHS MoOXKe OyTH BIAIITOBAaHO NAaTpPOHATHY CIM’I0 JWTHHH, SKa ONWHWIACH Y
CKJIaJHUX JKUTTEBUX OOCTaBHHAX, BU3HAYEHO IpaBa IWTHHH, OOOB’SI30K IWTHHHU Ta
[aTPOHATHOTO BHXOBATesl. 3a3HauyeHi 3MIHM CHPSMOBaHI Ha BHUpILMIEHHS NpoOJieMu JiTed y
30HaX KOHQIIIKTY, SKi epe0yBaloTh 6e3 CynpoBoy OaThKIB UM 3aKOHHHX OMIKyHiB. BBaxkaemo
i 3MiHU MO3UTHBHUMH, ajie, Ha KaJib, BIICYTHINM MEPENTiK 3aX0/(iB COIIALHOTO 3aXHCTY, II0
3HAYHO 3HWXKYE 1X e(heKTUBHICTD [16].

[TutaHHA 3aXUCTy IpaB IUTHHH € HAJ3BUYAHHO Ba)XXJIMBUM 3 IOTIISAY 3a0€3MCUCHHS
JKUTIIOM OKPEMHUX KaTeTOpi HEMMOBHOMITHIX. 3 Ii€ro MeToto 8 motoro 2018 p. Oyno mpuitHATO
3akoH Ykpainn «[Ipo BHECEHHS 3MiH J0 AESKMX 3aKOHIB YKpaiHH MO0 3aXHCTY JKUTIOBUX
npaB AiTed-cupit, niTed, mo30aBieHUX OaThKIBCHKOTrO IKJIyBaHHA, Ta oci® 3 ix 4ywmcrna.
ITepenbaueHo B3sTTS Ha 00mik mitei-cupit BIIO Ta nitell, mo3taBneHMX O0aTHKIBCHKOTO
MKITyBaHHS, BIKOM Big 16 pokiB, siki mnepeOyBaroTh Ha OOJIKY 3a MicleM peecTpauii
BHYTPIIITHRO MEPEMIIIEHUX 0Ci0, Ta MOXIiAHY BiJl HUX KiJIbKiCTh [17].

Bapro 3a3HaunTH, 1110 YXBAJICHHS TaKMX JOINOBHEHb JIO 3aKOHY € JY)X€ aKTyaJbHHM,
xo4a TXHE BBEJCHHS JCIO0 3alli3HiJIe, OCKUIBKHM 30poHHUI KOHGUTIKT po3modascs me y 2014 p.
3o0kpema, 11e MOJKHA PO3TIISAATH K JIEBHH MEXaHi3M 3aXHUCTy MpaB JiTeH, sKi mepeOyBaroTh y
30HaX 30poitHMX KOH(IIKTIB ab0 MPOXKMBAIOTh Ha JHII (POHTY UM Yy TaK 3BAHHUX «CIPUX)»
30HaX.

3a3HaunuMo, o micis mignucanas MiHcbkux yrox y 2014 p. B YkpaiHi BUHUKIO
BU3HAUYCHHS «cipol 30HW». lle BU3HAYEHHS 4YacTO BUKOPHCTOBYETHCS y BIiHCHKOBIH Ta
IuIuIoMatHdHiA mitepatypi. «Cipa 30Ha» — I HEWTpajdbHa 30HA 1O OOWBI CTOPOHM JIiHIi
3ITKHEHHA. TakoXk BapTO 3a3HAYMTH, IO TEPHUTOPIi, SKi (PAKTUIHO TOTPAILISIOTH JO «Cipoi
30HM», BU3Ha4YeHi KaOMinom YkpaiHu, sikuii CKJIaB creliaibHUN Nepeslik HacelIeHUX ITyHKTIB,
posramoBaHuMX Ha JiHIT 3iTKHeHHA. 3okpema, IToctanoBa KMV Big 07.11.2014 Ne 1085-p
«[Ipo 3aTBep/pKEHHS TEpelliky HaceJieHUX ITyHKTIB, THIMYacOBO HE BiTHECCHHX 10 chepu
YIpaBJIiHHS Jep>KaBHUX OPTaHiB Ta PO3TAIIOBAaHMUX Ha JIHIAX 3iTKHEHHS» (31 3MiHamn) [18].

Bapro 3BepHyTH yBary Ha HUIBIH, O SKHX I IiTH HE MalOTh JOCTYITy, OCKUIBKH HE
MaroTh 00mikoBoi kapTku BITO. ITocranoBoro KabGinery MiHicTpiB Ykpainu Bix 10 cigss
2014 p. Ne 505 «IIpo HamaHHS TIOMICSYHOI aIPECHOT JOMOMOTH ocobaM, eBaKyHOBaHUM i3
TUMYacOBO OKYNOBaHOI 30HW YKpaiHH Ta paiiOHIB MPOBEJECHHS aHTUTEPOPUCTUYHOI orepartii,
JUISl TIOKPUTTS BAapTOCTI NMPOXKHMBAHHSA, 30KpPEMa Ha OIUIATY JKUTIOBO-KOMYHAIBHUX ITOCIYT»
3aTBEP/DKEHO IOMICSYHI BHUIDTATH 32 IICTh MICAIIB MPOXKUBAHHSA, Y TOMY YHCJi JXUTIOBO-
KOMYHQJIBHHX TIOCIYT, oco0aM, sIKi BHDK/DKArOTh i3 30HM THUMYacoBOl OKymamii YKpaiHu
(Kpum) Ta paiioHy poBeIeHHS aHTUTEPOPUCTUIHOT orreparii [19].

V CimeitHOMY KoJleKCi YKpaiH! 3aKpillJIeHO KOJO OCOOUCTHX 1 MafHOBHUX TpaB JiTCH.
[IpoTe meBHOIO MipOIO Ii TpaBa € creru(iuHUMHU, OCKIJBKH iX pealizamiio 3a0e3medyroTh
CIiemialbHO BHW3HAYEHI Ta TiepeabdadeHi 3aKOHOM ocobu — Oarbku (iHII 3aKOHHI
npenctaBHuky). CiMeltHUHE Koaeke YKpaiHu mependadae nMpaBo Ha CiMEHe BUXOBaHHSI, IPaBO
Ha CIIJIKyBaHHS 3 OaThbKaMH, IpaBO Ha iM’sl, MaliHOBI IpaBa, OATHKIBCHKY JOMOMOTY TOLIO.
[{uBinpHMI KOieKC YKpaiHU perymioe Ta 3abe3nedye ocoOMCTI HeMaliHOBI Ta MaliHOBI mpaBa
niTel. 3aXWCT TpaBa JiTed Ha JOCTaTHIM XUTTEBUH PiBEHb MOXJIMBHU IIITXOM HaJIaHHS
THEMYacOBOiI JIEPXKABHOI JOTIOMOTH OIiTSM, OATHKH SIKHX HE MAlOTh MiCIlsS MPOXKWUBaHHS abo He
MaroTh MOXIHMBOCTI iX BHXOByBarW a00 YXWIIIOTbCSA BiJ YTpUMaHHS, OaTbKH, MicIe
MIPOXXKUBAHHS SKHX HEBIJIOME, YXWISIOTHCS BiJl CIUIATH aTiMEHTIB, a00 K 3aXWCT TpaB JiTeH
MOJKJIMBHHI IITSIXOM NPU3HAYEHHS 1 BUIUIATH TUMYACOBOI IepKaBHOT JOMOMOTH THM OaTbKam,
SIKi HE MAIOTh MO>KJIMBOCTI YyTPUMYBATH CBOIX JiTEH.

HopmartuBHO-IpaBoBe BHM3HAYEHHSI IOHATTS «AMTHHA-CONJAT» Yy MIDKHapOIHO-
MPaBOBUX KOJIaxX 10Yajio BUHUKATH B cepeauHi 1970-x pp. BogHovyac BCTaHOBIEHO HOPMH, IO
3a00pOHSIOTH 3aIy4eHHs JAiTel 10 yJacTi y O0HOBHUX AisIX Ta BCTAHOBIIIOIOTH X KPUMIHAJIBHY
BinmoBiAanbHICTh. Tox y [Tapu3pkuX MpHHIIMTIAX Y9acTi AiTed y 30poiHMX cuiiax abo rpymax
2007 p. MOHATTS TUTUHHM, TIOB’SI3aHOI 3 MIEBHOIO aCOIialli€lo, BU3HAYAETHCS K 0c00a BIKOM J0
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18 pokiB, sika 3apa3 abo panime Oyna 3aBepOoBaHa abo CITyKHTh y 30pOWHHX cHiiaX abo B
Oynb-sIKUX THUMAaX O030pO€HWX TPYI, BKIIOYHO 3, ajleé HE OOMEKYIOYHCH, IIiTbMH, SKi
BUKOPHCTOBYIOTHCS SIK PO3BIZTHUKH, O1if1li, HOCHJIBHUKK 200 B CEKCYaJIbHUX IUIX. 30KpeMa, Yy
®dakynpTaTUBHOMY MpOTOKOJi 10 KOHBEHIIT mpo mpaBa AWUTHHU INOMO Y4YacTi MdiTeil y
30pOHHMX KOH(IIIKTAX TEPMiH «IUTHHA-COJAAT» TPAKTYEThCS sIK: 1) Oyzp-sika ocoba BIKOM 10
18 pokiB, sika Oepe y4acTh y OOHOBUX MisSX y CKIal 30pOoiHUX cuil; 2) Oyab-sKa 0coda BiKOM
1o 18 pokiB, sika TPUMYCOBO MPH3BaHA 10 30POWHUX CHII ypsay; 3) Oyab-ska ocoda BIKOM 10
15 pokiB, sika 100poBimbHO Tpu3BaHa 10 apwmii. OcoOoBuil ckiax, HaOpanuii abo
BUKOPUCTAHUI y BilicbkoBHX JisiX. BomuHowac ctarts 4 ®akyabTaTUBHOTO MPOTOKOIY IO
KonBeH1ii npo mpaBa IUTHHU IMOJO Y4acTi AiTell y 30poiHuMX KOHQUIIKTaX, paTu(iKoBaHOTO
Bepxosnoto Pamoro Ykpainu 23 uepus 2004 p., mependauae, mo Ocobu monomuie 18 pokis
HE MOXKYTb BUKOPHUCTOBYBATHUCS ab0 3aTydaTHCs 10 BIHCHKOBUX onepariil. Bognouac, 3rizHo 3
MYHKTOM 15 BiliCBKOBUM 3JI0UMHOM € BepOyBaHHS Ta BUKOPHCTAHHS JiTeH BIKOM 110 15 pokiB
JUIST ydacTi y OOWOBMX IisiX. MiKHapoaHa MpaKTHKA CBiAYUTH, IO HEMOBHONITHI CTalOTh
BIICEKOBOCITYKOOBIIIMH 32 yMOBH (DiHAHCOBOi BHTOIH, CKOHOMIYHUX TPYIHOIIIB,
TICUXOJIOTIYHOTO THCKY, 17ICOJIOTIYHUX UM TOJITHIHHX MEPEKOHaHb. | eHepanbHUU CceKpeTap
Opranizanii  O6’emmannx Hamiii  Ipeiicis  Mapmami, sfxka TpoBOAMIA JOCIIIKECHHS
BUKOPUCTAHHS JiTeH K commariB Mix 1965 i 1995 pokamu, poOUTH BHCHOBOK, III0 OCHOBHA
NpUYMHA ydacTi fiTedl y 30poiHHMX QopMyBaHHSIX abo ciykOu B apMil € €KOHOMIYHOIO.
«[onox 1 3MKUIHI CIOHYKAIOTh OATHKIB MOCUIIATH JIiTeH Ha BIHCHKOBY ciyx0y» [20].

Cnin 3a3HaYMTH, MO YKpaiHChKE 3aKOHOJABCTBO 3arajioM BiJIOBilae HOpMaM
MDKHapO/JHOTO KPHUMIHAJIBHOI'O Ta I'YMaHITapHOTO MpaBa 100 3a00pOHHU 3IydeHHs AiTeH 10
OotioBux miit. Bapto 3ayBaxkurtu, mo crtarts 30 3akoHy Ykpainm «IIpo 3aXWCT AUTHHCTBAY
«IIpo 3abopoHy ydacTi niTel y OOHOBUX HisX 1 30poiHUX KOH(DIIKTaX» 3a00pOHIE «ydacTh
Jiteit y 60HoBHX HisiX 1 30poMHMX KOH(IIIKTaX, y TOMy 4McIli BepOyBaHHS, (piHaAHCYBaHHS,
MaTepianbHe 3a0e3MeueHHs, HABYaHHS JITCH JUIT BUKOPHCTAHHS B IHIIMX KpaiHax. 30poiHMiA
KOH(JIIKT 9N aKTH HACHIIBCTBA, CIPSIMOBAHI Ha MOBAJICHHS IEP)KAaBHOI BIAIH YW TOPYIICHHS
TEpUTOpialibHOI LIIICHOCTI, @ TAaKOX BUKOPHCTAaHHS AiTed y OOHOBHMX misfX 1 30poiHMX
KOH(QUTIKTaX, 3allydeHHS JiTed Ta/a00 10 BOEHI30BaHWX YM 30poHHUX (QopMyBaHb, HE
BpETYJIbOBAaHNX 3aKOHOJABCTBOM YKpaiHW, BOEHHA IPOIAaraHaay. 3pO3yMiJio, OJHAK, IO
pealbHOTO MEXaHi3My 3aly4eHHs HCMOBHOMITHIX JIO Y4YacTi y HE3aKOHHUX BiHCHKOBUX
(opMyBaHHSIX, BUBE3CHHS [Tl 10 CYCIHIX KpaiH YM YCHHOBJICHHS Hapasi Hemae. B ymoBax
BIffHM CTOpOHM MOPYIIMWIN cTaTTio | 3aranpHOi Aexnmaparii nmpaB JroanHu i KorBeHmii mpo
IpaBoO Ha XKUTTH, CT. 6.

KpiMm Toro, BITUM3HSHE 3aKOHOIABCTBO Nependavae BiANOBimanbHICTH 3a cr. 304
Kpuminanpaoro koaekcy Ykpainm «YdYacTh HETOBHOJITHIX Yy 3JI0YHMHHIN [iSUTbHOCTI» Ta
aKIEHTYe Ha TIOKapaHHI 32 «y4acTh HETIOBHOJITHIX y 3JIOYMHHIA MisTIBHOCTI, aJKOTOJIi3Mi,
»eOpalTBi, a3apTHHUX irpax», 0 KapaeThesl 030aBICHHSIM BOJI Ha CTPOK Bi 3 10 7 pokis [21].

BBaxkaemo 3a HeoOximHe mepenbauntd y KpuMiHaTBHOMY KOJEGKCI Taki BHIH
3JI0YMHIB 32 Y4YacTiO JiTed mmig uac 30poiHOro KOHQUIIKTY, 30KpeMa KpUMiHAJIbHY
BIINOBIJAJILHICTD 32 BepOyBaHHS a0o0 iHIIE BTSATHEHHs JAiTel y 30poiHMI KOHQIIIKT.

Ha xanp, y cydacHUX yMOBaXx, He3Ba)Kal0UH HA BIUIMB MDKHAPOIHUX IPABOBHX aKTiB,
HETIOBHOJIITHI TPOJIOBXKYIOTh OpaTh ydacTh y OOHOBHX IisiX Ta 30pOHHHX KOHQUIIKTax IO
BCbOMY CBiTy. J[iTH CTalOTh HE JIMINE XEePTBaMH, a i 37M0uuHISIMHA. [liTel mepeTBOpIOOTh Ha
3aci® BeJICHHS BilfHM, CHCTEMAaTHYHO BepOYIOTh y BIHCHKOBI (JOpMyBaHHS a00 BHKPAIAIOTH SIK
niteii-conmar. ToMy MM BBaXaemMo, MO JUIA BHPINICHHA IMi€i TII00ambHOI mpolieMu
MDKHapOHOMY CIIBTOBapHCTBY HEOOXITHO NOCHIIMTH 3aX0AH IOJ0 3armo0iraHHs y4acTi JiTed
y 30pOiHHX KOH(IIKTaX IUISIXOM IOCHJICHHS CAHKIIA MPOTH KpaiH, sAKi NOPYIIYIOTh MpaBa
TITEHN.

HeoOxigHo 3a3HaunTH, MO HAIle 3aKOHOAABCTBO Iepenbavae 3aXod COIiaJbHOTO
3aXHUCTy OKPEMHX KaTeropid JiTei, a TaKoX 3arajibHi MPUHIMIKM 3aXUCTY JiTell y KOHQIIKTI.
ComianpHa JTOTIOMOTa CiM’1, TITSAM Ta IMiUTITKaM 3TIHCHIOEThCS MUITXOM HaJaHHS KOMILICKCY
COTlIJIbHUX TIOCITYT, sIKi BU3HadeHi B «ColliaibHii poOOTi i3 CiM’€f0, TITbMHU Ta T TKAMUY
VYkpaiau. Bin nepenbauae MOKIMBICTh MCUXOJOTIUHOT peadimiTalii Ta COiaTbHO-MEIUIHOT
JIOTIOMOTH Y BiJJOBITHUX MUTSYMX 3akianax. [loctanoa KMY Bix 17 mumas 2009 p. Ne 734
«IIpo mOpsIIOK TOTO/PKEHHS TEPEeBEACHHS HITeH O AWTAYMX 3aKiajdiB O3J0pOBJICHHS Ta
BIJIIOYMHKY 32 PaXyHOK KOIITIB JICP)KABHOTO OFOJKETY». BiMOBIAHO 710 MOCTAHOBH JITH, SIKi
MoTPeOYIOTH OCOOIUBOT COMIaNbHOT YBAry Ta MATPUMKH, — IIe:

1) miTh y4JacHWKIB OOWOBMX Jiif, TIOB’SI3aHWUX 3 YYacTIO B aHTHTEPOPUCTHUHIHN
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oTepaIlii/KOHTPTEPOPUCTHIHIH onepartii (Tutebku 1. 19 1. A cT. 6);

2) mit, oaMH i3 OaThKIiB SKWX 3aruHyB (TpomaB Oe3BiCTH) BHACHIOK yd4acTi B
ATO/O00C;

3) niTn, 3apeecTpoBaHi K BHYTPIIIHBO IIepeMillieHi ocoou;

4) niTH, SIKi IPOXKHUBAIOTh Y KOHTAKTHUX/PO3UICHNX HACENICHUX ITYHKTaX;

5) nutHHa, sika epedyBae Ha oOIIiKy B CIIy>k0i y clipaBax JAiTeu.

BimmoBigHO 70 MOCTaHOBHW, MiTH MAalOTh MPaBO Ha MUIBroBy abo Oe30ruiaTHy
JIOTIOMOTY 3 JIep>KaBHOTO OIOJKETY Ta PidHY IMYTIBKY B O3OPOBYMM 3aKJIaj IS JIiTEH, SIKIIO
IyTiBKa HE HaJ[a€ThCsl 32 PaXyHOK KOIITIB MicleBOTr0o OO/KETY Ha BiIMOBIAHUIH PIK.

IMoctanoBa KMV Bix 23.11.2016 Ne 975 «llpo HamaHHS JepkaBHOI agpecHOI
IMIATPUMKH OKPEMHMM KaTeropisM TpoMajisdH Juid 3100yTTs mpodeciiinoi (mpodeciitno-
TEXHIYHOI), Npo(eciifHOi Ta BUIOI OCBITH» BU3HAYA€E MEXaHI3M HaJlaHHS OKPEMHM KaTeropisM
JIep’KaBHOI aJpecHOl MIATPUMKU TIPOMajsiH, OCOOJIMBO 3 MeETOI0 3100yTTsI mpodeciiiHol
(mpodeciiitHO-TeXHITHOI), (haXxoBOT NEPEABHUINOT Ta BUIIOI OCBITH, MpodeciifHoi (TipodeciiiHo-
TEXHIYHO1), (haXx0BOI IMEePEABUINOT OCBITH Ta BHUIIOI OCBITH, SKi HABYAIOTLCS B JIEPKaBHUX a0o
TPOMAJICHKHX 3aKIIagax.

BucHoBKM. 3BaKalo4yW Ha BHINEBUKIAICHE, MOTOHKYEMOCS 3 PEKOMEHIAIIEI0 IPO
HeoOXiHICThO 3a0e3MeYeHHs BeICHHS JOCTOBIPHOT CTATUCTHKY IIIOJI0 BCIX KaTeropid aitei, a
came: JiTed, sKi NPOXKMBAIOTh y 30HaX 30pOHHMX KOH(IIKTIB, HACENCHUX ITyHKTIB,
PO3TAaIIOBaHUX Yy TOYKAX 3ITKHCHHS, AITCH-IEPECENICHIIB, AITCH-CUPIT Ta JiTeH, M030aBIeHUX
0aThKiBCHKOTO IMIKITyBaHHS, TIOPAHEHUX 1 3aTMOJIMX; 3BITH MPO BCTYI aOITYPi€HTIB IO BUIIUX
HaBYAJBHUX 3aKiIajiB YKpaiHM 3 paioHIB TUMYacoBoi OKymamii 4u 30pOWHOTO KOHQIIIKTY;
BCTaHOBJICHHSI KPIMiHAJILHOT BiATIOBITABHOCTI 32 BepOYBaHHS AiTel 10 30pOHHUX POPMYBaHb
i OaHm, BIOCKOHAJCHHS Kiacudikamii Ta 3aKOHOMABUOTO BH3HAYCHHS TIOHATTS HOBHX
KaTeropii JiTel, ki BUHUKIM BHACIIOK 30poiHOr0o KOHQIIKTY 1 YKpaiHi, a came: «30poiHui
KOHQUIIKT», «IiTH, sIKi OepyTb y4acTb y 30pOHHOMY KOHQIIIKTI», «ITH-COJAATH», «IJiTH-
BOEHHI 3JIOUMHII», <IiTH, AKi MOTPEOYIOTH JOMOMOTH», «TUMYACOBUH 3aXUCT», «IITH, SKi
MOTPeOYIOTh I0IaTKOBOTO 3aXHCTY», «CiM T IITEH, pO3IIydeHuX 31 CBOIMU CiM’IMI».
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ABSTRACT

Svitlana Nikolaichuk. Protection of children’s rights under the conditions of marital
state: problems of theory and practice. As a result of the war in Ukraine, thousands of children
remained orphans, separated from their relatives and living in a difficult situation. According to the
national children’s search portal Children of War, from February 24 to January 6, 1,683 children
were affected, of which 453 died, 877 were injured, 353 children were considered missing, and
13,876 were deported. At the same time, according to the department’s open data, 8,744 children
were found, and 125 children were returned. These data are not final, as work is ongoing to establish
them in areas of active hostilities in temporarily occupied and liberated territories. During the war,
children’s rights were violated: the right to life, to be with family and community, to health, to
personal development, to care and protection, according to the UN report «The impact of armed
conflicts on children» in 1996. The violated rights of children must be restored and protected with
the help of national and international institutions.

The country is not isolated from the problems of children; in the conditions of war, it is
necessary to urgently adopt legislative regulation of some issues of protection of children’s rights,
which cannot be solved under the existing general order in peacetime. Clearly, the state of war and
active hostilities in Ukraine define today’s new reality, and the usual procedures for protecting
children’s rights according to the current legislation, which operates in peacetime, in most cases do not
work. In martial law conditions, the question arose about the possibility of natural protection of the
rights of children who suffered from russian aggression, was left without parental care, or was in a
difficult situation. Ensuring children’s rights under martial law will require the joint efforts of many
organisations and institutions, especially in recent months with the appearance of a large number of
new documents that regulate the behaviour of children, as well as parents, other relatives, guardians,
etc. Since the introduction of martial law, 14 legislative acts have been adopted on the protection of
children’s rights under martial law.

Keywords: martial law, children, rights, guarantees, international humanitarian law.
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