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rozshukuvanym osobam u provadzhenniakh za yevropeiskym orderom na aresht» [Directive of the
European Parliament and the EU Council 2016/1919 dated October 26, 2016 "On legal assistance to
suspects and accused in criminal proceedings and wanted persons in proceedings under a European arrest
warrant"]. Ofitsiinyi visnyk Yevropeiskoho Soiuzu.2016.L 297, p. 1. [in Ukr.].

12. Rekomendatsiia Komitetu Ministriv Rady Yevropy derzhavam-chlenam pro efektyvnyi
dostup do zakonu i pravosuddia dlia naibidnishykh verstv naselennia Ne R (93)1 vid 08 sichnia 1993 roku
[Recommendation of the Committee of Ministers of the Council of Europe to member states on effective
access to law and justice for the poorest sections of the population No. R (93)1 dated January 8, 1993].
URL:  chrome-extension://efaidnbmn  nnibpcajpcglclefindmkaj/http://www.arbitr.gov.ua/files/pages
pd07072014_4.pdf. [in Ukr.].

ABSTRACT

Viktor Filatov. Analysis of international legal acts of the EU in the field of transitional
justice. The article analyzes the international legal acts of the EU in the field of transitional justice.
Emphasis is placed on the fact that the practical application of the model of transitional justice should be
based on international legal acts, which are formed at the global and regional levels. The author assumes
that the international legal acts of the EU in the field of transitional justice have an ideological
significance and serve as a benchmark for the post-conflict development of the state, since the restoration
of rights and the development of the legal system take place through international legal mechanisms. It
has been proven that EU rule-making is individualized at the level of certain categories of persons
(victims of the conflict, displaced persons, guilty persons).

The author notes that within the framework of the EU, a system of international legal acts has been
formed that relate to issues of transitional justice. It has been established that the EU's rule-making in this
area is quite limited, since it is mostly about documents that define the general principles of the participation
of European institutions in transitional processes. The author notes excessive politicization of issues of
transitional justice in the rulemaking of European institutions. It was found that a significant number of
international legal acts of the EU in the field of transitional justice contain auxiliary mechanisms for the
implementation of certain areas of transitional justice (search for historical truth, criminal prosecution of the
guilty, etc.). It has been established that the EU rule-making in the field of transitional justice is based on
acts of the global level, that is, documents of the United Nations Organization.
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BU3HAUYEHHS ATPECIT Y MIDKHAPOJHOMY TIPABI

Ionii ocranHiX MicsIiB B YKpaiHi BiJHOBWIH 3alliKaBJCHICTh CYCHIILCTBA JIO MOMJIUBOCTI
KPUMIHAJIBHOTO MEPEeCiiyBaHHS Ta HPHUTATHEHHS 10 MiXHAPOAHOI KPUMIiHAJIBHOI BiANOBITAJIBHOCTI
BUHHMX y BYNHCHHI MDDKHAPOIHUX 3JI0YMHIB, Y TOMY YHCII 13 3I0YHHY arpecii.

3n04mH arpecii — 11e He3aKOHHE 3aCTOCYBAHHS CHJIM OJHIEIO JAEPXKABOIO MPOTH iHIIOI JeprKaBH,
32 YMOBH, 10 3aCTOCOBaHA CHJIA 32 CBOIM XapaKTEepOM, TSXKKICTIO Ta MacTaboM € nopymeHHsaM CraTyTy
Opranizanii O6’eananux Harii Ta BUWHIETHCS i KEPIBHUITBOM MOJITHYHOTO 200 BiHCBKOBOTO JIiICPy
JiepKaBU-arpecopa. 3J0YMH arpecii € OMHUM 13 YOTUPHOX 3JI0YMHIB, SIKi MiANAJAI0Th IMiJ] FOPHUCAUKIIIO
MixxHapoanoro kpuminaisHoro cyny (ICC).

HaronomeHo, mo He BCAKMI arpecii € 3JI0Y4MHOM MPOTH MUPY — JIMIIE arpecuBHA BiifHa €
37I0YMHOM IPOTH MHPY; Hamip (MOTHB) CKOITH aKT arpecii mpoTH 1HIIOI AepKaBH, 3a3BUYall BUIIIMBAE i3
nii, T00TO Oe3mocepelHPO HABMHCHOTO JIiSIHHS, a HE HaBIAKW; OCHOBHHMM XapaKTePHHM €IEeMEHTOM
arpecii € 3BepHeHHs /10 30poi.

Knrouosi crosa: axm azpecii, Cmamym OOH, Paoda be3nexu, prima facie.
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IMocranoBka mpodaemu. Iloxii ocraHHIX MicAmiB B YKpaiHi BiTHOBWIH
3aIliKaBJICHICTh CYCITUILCTBA JI0 MOXKIIMBOCTI KPHMIHATHLHOTO TIEPECITiTyBaHHS Ta MPUTITHEHHS
0 MIDKHApOJHOI KPHMIHAIBHOI BiIMOBIJANFHOCTI BHHHHUX Y BYMHEHHI MIDKHApPOJHUX
3JI0YMHIB, B TOMY YHCIJI 1 3JI04MHY arpecii. 37104nH arpecii — lie He3aKOHHE 3aCTOCYBAHHS CHIIN
OJTHIEIO JIEP)KABOIO NPOTH IHIIOI AEpKaBHM, 3a YMOBH, IO 3aCTOCOBaHa CHJIa 3a CBOIM
XapaKkTepoM, TSDKKICTIO Ta MacmraboM € mnopymeHHsM Craryty Opranizauii O0’enxHaHUX
Hartiii Ta BYMHSETBCS TiJ KEPIBHUITBOM TOJITHIYHOTO ab0 BiHCHKOBOTO JiNEPY HeprKaBH-
arpecopa. 370YMH arpecii € OJHUM i3 YOTHPHOX 3JIOYMHIB, K MiAMAAAIOTE i FOPUCIUKITIIO
MixnapoaHoro kpuminansHoro cyay (ICC).

AHani3 my6aikaniii, B fIKMX 3aM04aTKOBAHO BHpilleHHs i€l mnpob6aemu.
HaykoBoro 0a30r0 sl HamucCaHHS i€l mpaii CTaJid poOOTH BITYM3HSHUX Ta 3aKOPIOHHHX
HAayKOBIIB, sIKi B Pi3HI YacH JOCTI[)KyBaJd OKpeMi NUTAaHHS, NMOB’S3aHI 3 BH3HAYEHHSIM
3nmounHy arpecii, a came: A. AutoHosud, JIxk. A. I'pin, 1. Kacuntok, T. Pyiic, [x. Tpaxan,
K. Xennepcon Ta iH.

MeTa cTarTi MoJIATaE y AOCTIDKCHHI BU3HAYCHHS 3JIOYMHY arpecii BiIMOBIIHO IO
MDKHApOIHOTO TIpaBa.

Buxusian ocHoBHOro Mmarepiajdy. 3 MOMEHTY TOSBH JIIOAMHWA Ha 3eMJIi MTOJCKYAU
BUHHKAIOTh KOH(IIKTH TOB’s13aHi i3 [Iepepo3N0/IijIoM TepuTopil. BUHUKHEHHS epsKaBH 1 pO3BUTOK
CYCIUIBHHUX BiTHOCHH CHOHYKAlOTh JIEp)KaBH Ta HApOJM BHPIIIYBATH TEPUTOpiajbHI NUTAHHS HE
JMUIDIOMATAYHAM IIISXOM, a 33 JOTIOMOIOI0 30pOi, iHO/I BYaTIOIOYHM iX Iifl «CBSIICHHI BIfHNY;
«BIHHHU CTIPaBEJTUBOCTI»; «BU3BOJICHHsI MPUTHIYCHOTO HApOIy»; «ICHAITH(DIKaIlifo, ICOKYIaIlito,
JiecaTaHi3allifoy», 3BHHYBAuyIOYM OIMOHECHTAa Yy PpI3HUX 3JI0YMHAX; CTPAXIAHHIX HapoOady,
TIPOTOJIONIYIOUH CBATICTh CBOET CITPaBH, ajle, SK MPAaBIJIO. TaKi «CBAIICHH» Jii CYMPOBOIKYIOTBCS
HaWTSDKYMMHU  3JIOYMHHAMH. BITBIICTh JepikaB, IO Opalud ydacTh y 30pOHHHX KOH(IIKTaX
(BusiBISLIM akT arpecii) micist 1945 poky, cTBepIUKYBajM, IO BOHM peai3OBYBaIM IpaBO Ha
IHIMBIAyaJIbHy a00 KOJEKTHBHY cCaMooOOpOHY, 00 MPOTHUCTOSITH arpecHBHil BiliHi, KepTBaMH
SIKOI cTaiy BOHH 200 OIIMH 13 TXHIX COFO3HHKIB.

3BHHYBaYCHHsS B arpecii BUCYBalMCs JAcpKaBaMH OJHA IPOTH OIHOI MPOTSATOM
CTOJIITh, HABITh JIO 3arajJibHOI BIIMOBH BiJI BIMHHM SK IHCTPYMEHTY HAIliOHAJIHHOI ITOJIITUKH.
Boanowac Oymu TpymHOII, TIOB’S3aHI 3 BH3HAUEHHSM CaMOTO TEpMiHA «arpecis».
HesBakatoun Ha Oulblle HDK ITIBCTOJIITHE OOTOBOPEHHS IbOTO IUTAaHHS Ha pPI3HUX
MDKHApOJHUX TUCKYCIHHMX MalJaHYMKax, OCI BIJCYTHE HOTO 3arajlbHO-BH3HAHE MOHSTTS.
Hampuxkman, I[Takt Kennmora-bpiana (6imem Bimomwii sik [Tapusskuii makt) 1928 p., npuitasTHiA
MDK JIBOMa CBITOBMMH BiliHamM, HaOyB HeaOHsKOI IMOIYJSIPHOCTI 3aBASKH 3aCyIKEHHIO
BUKOPHCTAHHS BiffHU SIK CIIOCOOY BHIIICHHS MDKHApOJHUX cynepedok (cT. 1); BiANOBiTHO,
JIepKaBU-TIAMUCAHTH, BU3HANM, IO PETyJIOBaHHA a00 BHPINIEHHS BCIX CyIepedok abo
KOH(QUTIKTIB TIOBMHHO BiAOYBaTHCS TiJTbKA MUPHUMU 3acobamu (cT. 2) [1].

[Ticnst 3aBepumienHst Jpyroi cBiTOBOi BiiffHM MOCTa€ TakoXX IUTaHHS IIPO arpecito sk
MiKHapoaauii 3m09nH. CtatyT HIopHOEp3bKOro Mi>KHAPOJHOTO BiHCHKOBOTO TPHOYHAIY, STKAM
JIOAAETHCSL 10 YTOAM TPO CYAOBE MNEPECHiIyBaHHS Ta MOKapaHHS T'OJOBHUX BiMCHKOBHX
3JI0YMHLIB €Bporneiicbkoi oci 1945 p., BCTAaHOBHMB MOKapaHHs 3a 3JI0YMHHU, KBaNi(iKOBaHi SIK
3JIOYMHU TPOTH MHPY; BOEHHI 3JI0YMHU; 3JI0YMHH MPOTH JIIOJACTBA. BiamosigHo mo cr. 6 (a)
Craryty HriopHOEp3bKkOTO MIDKHAPOIHOTO BIHCHKOBOrO TpHUOYHATYy, arpeciss BXOAWTH IO
nepmoi TPynu — 3J0YHUHU TPOTH MHPY, a came: IUTaHyBaHHS, MiATOTOBKA, BHpIMIEHHS abo
BEJICHHS arpeCUBHOI BifHU, YU BIHHU 3 TIOPYIICHHSIM MIXXHAPOJIHUX TOTOBOPIB [2].

MixHapomuuii BilicbkoBuid TpuOyHan mis Jlamekoro Cxomy y Tokio 1948 p.
(Tokilicbkuii TpHOyHaNT) MATPUMAaB KPUMIHAJIbHY BiINOBIANBHICTh 32 arpecHBHY BiliHY Ta
3acyqiiB He MeHIle 23 00BUHYBaYeHUX, Ha 9o 3 To/3io, 3a 310unHu ipotu mupy [3].

ATpecis — JaBHE TOHATTS B MDKHAPOJAHOMY TIpaBi, IO O3HAYAE, TIO CYTi, MOBEIIHKY
JiepykaBH, sika ab0 TIOYMHAE BilHY TIPOTH iHIIION JIeprKaBH, a00 MPU3BOAUTH JI0 CUTYAITi, B Kl )KepTBa
3MYyIIICHa BAATUCS 1O BifiHW. J[MCKYCIHUM NMUTaHHSM €: 4M Tiependadae, cama Mo cobi, arpecis
3aCTOCYBaHHI CHUJIM, YA BOHA MO)KE MPOSBIATHCS depe3 Taki Jii, sk morpos3a Cuioto, abo Iii, He
TIOB’513aHi i3 3aCTOCYBaHHAM CHJIM, HANPHKIIA[, TIPUITMHEHHS TIOCTAYaHHA Ta3y M MePeIIKoPKaHHS
BUKOHAHHSI JICP>KaBOIO OTIOHEHTOM MDKHAPO/THUX JIOTOBOPIB 3 TPETIMH JIEpIKaBAMHU.

Craryr OOH 1945 p. He MiCTUTh BU3HAUYECHHS arpecii, HATOMICTh Ma€ 3raJiky Mpo aKT
arpecii B JIBOX CTaTTsAX. 30KpeMa, cT. | Bu3Havae oxaHiero i3 muteii OOH mpuaymieHHs akTiB
arpecii, [0 TMOBWUHHI TPOBOJUTUCS MHPHUMH 3acO00aMH BIOMOBITHO JO NPHUHIUIIB
MikHapoaHoro npasa; cT. 39 Craryry OOH — Pana 6esnekun OOH Bu3Hauae icHyBaHHS OyIb-
SIKOT 3arpo3u MUY, TIOPYIICHHS MUPY YU akTy arpecii... Peakmis Pagu besneku OOH Ha akr
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arpecii 1e: HaJaHHS PEKOMCHJAIlH; MPUHHATTS PINICHHS PO HEOOXITHICTH 3aCTOCYBaHHS
3ax0JIiB BiAMOBIAHO 110 CT. 41 1 42 CraTyTy I MiATPUMaHHS 9¥ BiTHOBICHHS MiXHApPOIHOTO
mupy i Oesmeku. Tomy OOH, Pesomoniero I'enepanbnoi Acamb6nei 3314 (XXIX) Bin
14 rpynus 1974 p. Gepyui 10 yBaru cy0’€eKTUBHUI €JI€MEHT, 30pOIHI CHIIM, BU3HAYAE arpecito
SK 3acTOCyBaHHS 30pOWHOT CHIM JIep)KaBOIO TPOTH CYBEPEHITETY, TEepUTOpialbHOT
HEJOTOPKAaHOCTI YM TIOJNITHYHOI HE3aJe)KHOCTI IHIIOI aepkaBu abo Oynb SKUM IHIIAM
criocoboM, HecymicHUM 31 Ctaryrom OOH. KpiM 11b0oro0, aKkIeHTYyIOYH yBary Ha TOMY, IO
HEBaXIIMBO YU € JeprkaBa ydyacankoM OOH.

Bonnouac Pezomronist 3314 (XXIX) y cr. 3 3a3Hauae KOHKPETHI Aii, 110 MOXYTb OyTH
kBastiikoBaHi K akT arpecii. OmgHak cT. 2 miei pesonronii BCTaHOBIIOE, M0 prima facie,
JIeprKaBOIO-arpecopoM Tpeda BBasKaTu TOr0, XTO MEPIINM 3aCTOCYBaB 30pOHHY CHITy, BOJHOYAC
3a3Havyae, mo Panma bBesnexy Mae MOBHOBa)XKEHHS BUIIPABUTH II0 MPE3YMIIII0 HAa OCHOBI
OIIIHKY IHIIUX BiAMOBiMHUX oOcTaBuH. [1i IHITUMY BiIMOBITHUMH OOCTABUHAMHU PO3YMIETHCS
(akT KOHKpETHUX Aii ab0 1X HACHIIJKiB, sSKi € HEIOCTaTHHO TSHKKUMH, TOOTO € CBOEDPITHUM
3aCTEPEIKEHHAM MO0 OYAb-sIKOT CIIpoOM BUKOPHCTOBYBATH HE3HAYHWN IHIIMIEHT SK TPHBIJ
JUTSL TTIOYaTKy 30poiHoTro KOoH(IikTYy. Takox ct. 4 Pesomromii 3314 (XXIX) marosorrye, mio
BKa3aHi y CT. 3 akTH arpecii, He € BUUepmHUMH 1 0 Panga be3nekn Moske BU3HAYATH iHIII [ii,
110 MOKYTh CTAHOBUTH arpecito.

Busnauenns Panoro Besnekn icHyBaHHSI OyIb-sIKOi 3arpo3d MHpY, MOPYLIEHHS MUPY
abo axTy arpecii BKIIOYa€ pIlIGHHS, IO TOBHHHO TNPHU3BECTH /0 OOOB’SI3KOBUX a0bo
CaHKI[IOHOBAaHUX NPUHHATTS TPUMYCOBHX il TMPOTH HepkaBH-arpecopa. BoaHouac Pama
besnexn HeoJHOPa30BO BU3HAUaA BHUIIAJKH ICHYBaHHS 3arpo3d MHPY, a B JIEIKUX CUTYaIlisIX —
MOPYIICHHS MHUpPY, BOHA HIKONM He poOmia OQiIlifHOTO BHCHOBKY IIOJO aKTy arpecii y
posyminHi ct. 39 Cratyty OOH. ®@pa3a «aktu arpecii» 3’sSBIsIacs OMUCOBO B KUIBKOX TEKCTaX
pesouroniit Pamu besnekwu. ITicnst 3BepHenns y 1980 p. mocTiifHOro npeacraBHUKa AHTOJIH MPU
OOH mnpo cknukanns Panu besneku y 38’s13ky 3 nutanHsaM arpecii IliBpenHoi Adpuku npotu
Haponnoi PecryOmiku Anroma [4] Oymno mpuiHATO HHM3KY NOkKyMeHTiB: Pesomtomiss PB OOH
475 (1980) Bix 27 yepsHs 1980 p. [5]; Pezomouis Pb OOH 546 (1984) Bix 6 ciuns 1984 p. [6];
Pesomortiss Pb OOH 567 (1985) Bix 20 gepBHs 1985 p. [7]; Pezomornis Pb OOH 602 (1987) Bin
25 mucromama 1987 p. [8], B SKUX 3acymkyeThes akT arpecii [liBmeHHOIO AQpHUKOI0 TPOTH
Haponnoi PecriyOutiku AHrona, XapakTepu3yrouH Jii Sk eCKaJlalilo BOPOXKUX, HECIPOBOKOBAHHX
1 HaroJITYIMBUX aKTIB, 1[0 MAalOTh CTIHKY 1 Oe3nepepBHY CHCTEMY MOPYILIEHb, CIPSIMOBAHUX Ha
rocnabIeH s MITPUMKH Jiep>kaBaMi PyXiB 32 CBOOOIY 1 HalllOHATBHE BU3BOJICHHS. BomHouac
OyJ10 3a3HaYeHO, IO 3AIHCHEHHS LUX aKTIiB arpecii MpoTH AHIOJM CTaHOBUTH CEPHO3HY 3arpo3y
MDKHapoJHOMY MHpPY Ta Oe3meni. Takox pe30smoLii i pilleHHs 3 aHAJIOTIYHOro MHUTAHHS OyiH
npuiiHATI panime Pamoro besnekn y 1979 p. [9] ¥V Oyab-sikomy pasi moibHa TEPMiHOJIOTiS MaJIO
BHUKOPHCTOBYETHCS B OCTAHHIX PIIICHHSIX.

Bigmosigao mo Craryry OOH Pana Besneku HagineHa (aKTHYHO HEOOMEKCHUMU
MTOBHOBAXXCHHSMH BH3HAYaTH, 32 SKUX caMe oOCTaBHH CTaBCs akT arpecii. [loBHOBakeHHS,
Hanani Pani Besneku BiamoBiguo n0 Po3ainy VII «Jlii cTOCOBHO 3arpo3u MUpY, MOPYIICHHS
Mmupy 1 akTiB arpecii» Craryty OOH, mon0 Bu6opy 3axoiB, siki BoHa O0akae BXXKMTH MOXHa
MTOTUTMTH Ha 1Bi rpymnu. [lepima — 3axou, HEMOB I3aHi 13 3aCTOCYBAHHSIM BiliCHKOBOT CHIIH, a
caMme: TMOBHE a00 YaCTKOBE TEepepUBaHHS SKOHOMIYHUX BiTHOCHH; 3ai3HHYHUX; MOPCHKHUX;
MOBITPSHUX; TOIITOBHX; TelerpaHUX; palio YW IHIIUX 3aco0iB KOMYHIKamii, a TaKoX
pO3ipBaHHA NWINIOMATHYHHX BigHOCHH (cT. 41). Jlpyra — sKmo 3axoau, HEMOB’s3aHi i3
3aCTOCYBaHHSM BIHCHKOBOI CWJIM, BHSABWIHCI HeJocTaTHiMH, To Pama besneku
YIIOBHOBa)KCHA 3aCTOCYBATH MOBITPSIHI, MOPCHKI UM CYXONYTHI CHIU JUIS HIATPHUMAHHS YU
BIZTHOBJICHHS MDKHApOAHOr0o MHUpY Ta Oe3nekd. Taki Jiil MOXYTh BKJIIOYATH JIEMOHCTpALIito,
Osokany Tta iHmi omepamii (ct. 42) [10]. Omxe, BCi Ii 3aX0au € TPHUMYCOBUMH, a
MTOBHOBAXXCHHS, BPAaXOBYIOUHN MOBHY cBOOOyY il Panu besnekwn, € i1eHTHIHNME, HE3aIEKHO
BiJl TOTO, YW BUKJIMKAaHI BOHHM arpecic€io, MOPYLICHHSM MHPY YH 3arpo3ol0 MHPY 1 He
noTpedye KOHKPETHOTO BU3HAYEHHS TOTO, IO OyJia BUMHEHa came arpecis. He3paxkarouu Ha
Hamipu OOH 3a gomomoroto Pesomomii 3314 (XXIX) BupimmuTH TUTaHHS 3 BU3HAYCHHIM
akTy arpecii Ta i kBami¢ikarii, Ha >kalb 3aJIMIIA€ OCTaToYHe pimeHHs 3a Pagoro besmnekw,
gKa € TMPaKTUYHO HEJOTOPKaHHOIO. TakKoXX TIOoCTaHOBa HE TOPKAETHCA IPOOIEeMHU
MepCOHANIBHOI KPUMiHAIBHOT BIATIOBIAAIBHOCTI B MIDKHAPOTHOMY IPaBi.

Bucnosku. [lincyMoBytoun BuIle BUKJIaeHEe, POONMO BUCHOBOK:

1. CyrHicth arpecii — BiamoBigHo 10 cT. 5 (2) Pesomomii TA 3314 (XXIX),
KOHCEHCYCHOT'O BU3HAYCHHS arpecii, MOXKHa 3pO3YMITH, IO HE KOXKEH aKT arpecii € 3JI0YMHOM
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MPOTH MUPY — JIUIIE aTPECUBHA BiliHA € 37I0YNHOM IIPOTH MUDY.

2. MotuB ckoeHHs1 arpecii — y mosiokeHHi cT. 5 (1) Pesomromii A 3314 (XXIX)
HaroJIOIIYeThCs, NMPH BH3HAYEHHI aKTy arpecii He Mae 3HAYEHHs, YMM OyJla BMOTHBOBaHA
JieprKaBa-arpecop, a came: JKOIHI MIipKyBaHHS Oy/b-SKOTO XapakTepy, Yd TO MOJITHYHI,
€KOHOMIYHi, BIHCHKOBI YM IHIINI, HE MOXYTb CIIy)XUTH BUIpaBJaHHAM ais arpecii. Hamip
(MOTHB) cKOITM akT arpecii NpOTH IHIIOI JepkaBW 3a3BUYail BHIUIMBAaE 13 1ii, TOOTO
0e3rnocepeTH,0 HABMUCHOTO JTiSTHHS, 3 HE HaBIaKH.

3. OCHOBHUM XapaKTEepPHHUM €JIEMEHTOM arpecii € 3BepHEHHS 710 30poi.

4. Cr. 2 Pezomounii I'A 3314 (XXIX) BcTaHOBIIOE, 110 NEpILE 3aCTOCYBaHHS 30pOHHOT
cun zepxkasoro Beyneped Craryty OOH e nmokasom prima facie akry arpecii, ane Pana
besnexn OOH Mosxe BU3HAUMTH iHIIE, OEpyUH JI0 YBaru «iHIII BiAMOBIHI 0OCTaBHHIY.

5. «[HIMMU BiOMOBITHMMHU OOCTaBMHAMM», y po3yMiHHI cT. 2 Pesomouii I'A 3314
(XXIX), Briroyae axr, 1m0 BiAMoBiaHI i ab0 iX HACHIAKKM HE MAIOTh JIOCTATHBO CEPHO3HOTO
XapakTepy, TOOTO HE € JOCTATHHO TSHKKUMH.

Cnucox BHKOPHUCTAHHUX JiZKEpeI

1. Kellogg-Briand Pact 1928. URL: https://avalon.law.yale.edu/20th_century/kbpact.asp.

2. YcraB MexayHapoJHOTO BOSHHOIO TpUOyHala JUIsl Cylia U HaKa3aHUS TJIABHBIX BOCHHBIX
IIPECTYIHUKOB eBpoIneicKux CTpaH ocHu oT 08.08.1945. URL :
https://zakononline.com.ua/documents/show/140950__ 140950.

3. Mixunapoguuii Tpulynan s Janexoro Cxoxy. URL : https://www.jnsm.com.ua/h/1112M/.

4. TIuceMoO MOCTOSHHOTO TmpezacTaBuTens AHronsl npu Opranuszanmn OObenuHeHHbIX Hanuii.
or 26 moHsa 1980 roma Ha mms mpencenarens coBera OezomacHoctu. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/GL0/121/84/PDF/GL012184.pdf?OpenElement.

5. Pesomouiss Pb OOH 475 (1980) Bin 27 yepBua 1980 p. URL: https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/400/14/PDF/NR040014.pdf?OpenElement.

6. Pesomouis Pb OOH 546 (1984) Bim 6 ciunsa 1984 p. URL: https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/488/04/PDF/NR048804.pdf?OpenElement.

7. Pesomonis PB OOH 567 (1985) Big 20 uepus 1985. URL: https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/489/46/PDF/NR048946.pdf?OpenElement.

8. Pesomonii PB OOH 602 (1987) Bix 25 mucronana 1987 p. URL: https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/525/00/PDF/NR052500.pdf?OpenElement.

9. Pesomonis Pb OOH 454 (1979) Bin 2 auctomaga 1979 p. URL: https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/371/04/PDF/NR037104.pdf?OpenElement.

10. Cratyr OOH 1945 p. URL: https://www.un.org/ru/about-us/un-charter/full-text.

Haoitiwna oo peoaxyii 08.12.2022

References

1. Kellogg-Briand Pact 1928. URL: https://avalon.law.yale.edu/20th _century/kbpact.asp.

2. Ustav Mezhdunarodnogo voyennogo tribunala dlya suda i nakazaniya glavnykh voyennykh
prestupnikov yevropeyskikh stran osi ot 08.08.1945 [Charter of the International Military Tribunal for the
trial and punishment of the main war criminals of the European Axis countries of 08.08.1945]. URL :
https://zakononline.com.ua/documents/show/140950  140950. [in Russ.].

3. Mizhnarodniy tribunal dlya Dalekoho Skhodu [International Tribunal for the Far East]. URL
: in https://www.jnsm.com.ua/h/1112M/. [in Ukr.].

4. Pis'mo postoyannogo predstavitelya Angoly pri Organizatsii Ob"yedinennykh Natsiy ot 26 iyunya
1980 goda na imya predsedatelya soveta bezopasnosti [Letter from the Permanent Representative of Angola to the
United Nations. dated June 26, 1980 addressed to the Chairman of the Security Council]. URL: https://documents-
dds-ny.un.org/doc/UNDOC/GEN/GL0/121/84/PDF/GL012184.pdf?OpenElement. [in Russ.].

5. Rezolyutsiya RB OON 475 (1980) vid 27 chervnya 1980 r. [UN Security Council Resolution
475 (1980) dated June 27, 1980]. URL : https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/400/14/PDF/NR040014.pdf?OpenElement. [in Ukr.].

6. Rezolyutsiya RB OON 546 (1984) vid 6 sichnya 1984 r. [UN Security Council Resolution
546 (1984) dated January 6, 1984]. URL : https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/488/04/PDF/NR048804.pdf?OpenElement. [in Ukr.].

7. Rezolyutsiya RB OON 567 (1985) vid 20 chervnya 1985 r. [UN Security Council Resolution
567 (1985) dated June 20, 1985]. URL : https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/489/46/PDF/NR048946.pdf?OpenElement. [in Ukr.].

8. Rezolyutsii RB OON 602 (1987) vid 25 listopada 1987 r. [Resolutions of the UN Security
Council 602 (1987) dated November 25, 1987]. URL : https:/documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/525/00/PDF/NR052500.pdf?OpenElement. [in Ukr.].

9. Rezolyutsiya RB OON 454 (1979) vid 2 listopada 1979 r. [UN Security Council Resolution
454 (1979) dated November 2, 1979]. URL : https://documents-dds-

292 ISSN 2078-3566



[epocasa i npaeo Ykpainu é ymogax 60€unozo cmany

ny.un.org/doc/RESOLUTION/GEN/NR0/371/04/PDF/NR037104.pdf?OpenElement. [in Ukr.].
10. Statut OON 1945 r. [UN Charter of 1945]. URL : https://www.un.org/ru/about-us/un-
charter/full-text. [in Ukr.].

ABSTRACT

Lyudmyla Filyanina. Definition of aggression in international law. After the end of the
Second World War, the question of aggression as an international crime arises. The Statute of the
Nuremberg International Military Tribunal in Art. 6 classifies aggression as a crime against peace,
namely: planning, preparation, initiation or waging of an aggressive war, or a war in violation of
international treaties. Subsequently, the Tokyo Tribunal of 1948 upheld criminal responsibility for
waging an aggressive war. The UN Charter also mentions an act of aggression and gives the UN Security
Council virtually unlimited powers to determine under what circumstances an act of aggression has
occurred.

The events of recent months in Ukraine have renewed public interest in the possibility of
criminal prosecution and bringing to international criminal responsibility those guilty of international
crimes, including the crime of aggression.

The crime of aggression is the illegal use of force by one state against another state, provided
that the applied force, by its nature, severity and scale, is a violation of the Charter of the United Nations
and is committed under the leadership of the political or military leader of the aggressor state. The crime
of aggression is one of the four crimes under the jurisdiction of the International Criminal Court (ICC).

The article emphasizes that not every act of aggression is a crime against peace - only an
aggressive war is a crime against peace; the intention (motive) to commit an act of aggression against
another state usually results from an action, i.e. directly from an intentional act, and not vice versa; the
main characteristic element of aggression is the use of weapons.

Keywords: act of aggression, UN Charter, Security Council, prima facie.
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Haraxia HIEJIEBEP®

KaHUAT IOPUANYHUX HAYK, TOLEHT

(ABH3 «Yoiccopoocvkuil HayionanbHull yHigepcumenmy,
M. Yoceopoo, Vkpaina)

KOHCTUTYIIIHNI MTPUHIATI CITPABEVIMBOCTI
SIK OCHOBA IPAB JIIOJUHH

JloCTiJDKEHO OCHOBOIIONIOXKHHUH HPUHIIHI NIPaBa — IIPUHITUI CHPABEIMBOCTI, KU € OCHOBOIO
MpaB JIOAWHHU. Y 3B 3Ky 3 NPArHeHHSAM YKpaiHH CTaTH MOBHONpPAaBHUM uieHOM €C BTUJICHHS LBOTO
OPUHLUIY B OKUTTA € aKTyaJlbHUM IIMTaHHAM cCborojeHHs. Tomy Ha Meri Oylo aocmiautu
KOHCTUTYUIHWN HPUHLHMI CIPAaBEUIMBOCTI, 110 BUKOHYE OCHOBHY pOjib y cdepi JOTpUMaHHS INpas,
cBOOOJ Ta 3aKOHHUX IHTEPECIB JIIOAMHU. AKIIEHTOBAHO HAa TOMY, IIJ0 CaMe y MPUPOIi JFOJUHH 3aKIa/[€HO
i TmparHeHHs N0 CIpaBeJIMBOCTI. HaromomieHo, IO KOHCTUTYIIWHHWM NPHHIOUII CIIPaBEUINBOCTI
MOLIMPIOETHCS 1 HA IOPUIMYHI 000B’SI3KH JIIOAEH, OCKUIBKH 3/1HCHEHHS MpaB 1 CBOOOA € HEeBiI' €MHE Bij
BUKOHAHHS T'POMAaJISHHHOM CBOIX O0OB’A3KiB. 3pOOJICHO BHCHOBOK IPO T€, IIO CIPABEJIMBICTH TICHO
NOB’s3aHa 3 KOHCTHTYLIMHMMM IpaBaMU JIFOJUHM, SIKi HajexkaTb [ BiJ HApOKEHHS i € OCHOBOIO
[PaBOBOT'O CTAaTyCy 0COOMCTOCTI, @ MOPYIIEHHS TAKUX IIPaB MPU3BOUTH J0 HECIPABEJIMBOCTI.

Kniouosi cnosa: Koncmumyyia Ykpainu, cyou, cnpasednusicms, €CII/I, deporcasa, npasa i
c60000U 110OUHU, 3AKOH.

IlocranoBka mpoOJjemu. Y 3B’SI3Ky 3 IparHeHHAM YkpaiHu ctatu uneHoMm €C
BTUICHHS i€l CIpaBeIIMBOCTI y MPaBOBY MATEPII0 € OJHUM i3 BXIMBHX IPaBOTBOPUHX
3aBJiaHb. BiJ IIbOTO 3alIe)KHUTh SKICTh, €QEKTHUBHICTh 1 YCHINIHICTh BUKOHAHHS 3aKOHIB, IIO
3aCTOCOBYIOTBCS. [IpaBO TOBHMHHO 0a3yBaTuCsi Ha CHpaBeIMBOCTI. I[IpaBoBa nepkaBa
HECYMICHA 3 HECTIPaBEJINBICTIO, IKa PYWHYE MPABO 1 HE 3aXHUIIIa€e HOro BiJl TOPYIICHb.
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