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3aXUCTy JKUTJOBUX IpPaB €: BHUCOKUA pIBEHb IOPUIMYHOI TEXHIKH CKIJIAaHHS
HOPMaTUBHO-IIPABOBUX aKTIB, K1 3aKPIIUIIOIOTh MEXaHI3M IIPaBOBOTO PETYJIFOBAHHS
CYCIIJIBHUX BIJHOCHH, 30KpPEMa, 3aKPIILUIIOIOTHCS SIK IIPaBa JIHOAWHH, B T.4. )KUTJIOBI
1paBa, TaK 1 IHCTPYMEHTH iX 3a0e3MeUYeHHs, BUCOKUW PIBEHb MTPaBOCBIAOMOCTI Ta
paBoOBOI KYyJbTYypH, €(EKTUBHICTh CYIOBOI CUCTEMHU (B KOHTEKCTI CYAOBOIO
3aXUCTYy KUTJIOBHUX IPaB), IEPEOPIEHTALlISl OPraHiB JEP:KaBHOI BJIAJW Ta OPraHiB
MICIICBOTO CaMOBpPsIIyBaHHS Ha 3a0e3MedeHHs TpaB 1 CBOOOA JIIOJWHH 1
rpoMajsiHuHa (BIAX1J BIJ JOKTPUHH JI€PKABHOIO YINPABIIHHA Ta OplEHTAIllsl Ha
«IyOJIIYHE agMIHICTPYBaHH». MexaHi3M MPaBOBOTO PEryJIIOBaHHS 3aXuCT IpaBa
0cOOM Ha JKUTJIO 3[IMCHIOETbCA B CYyJOBOMY MOPSIKY BIAMOBIIHO IO MOJIOKEHb
ct. 15, 16 LUK Vkpaiau Ta 1Hmmx crneuiaabHux HopM LK Vkpainu. [Ipu upomy
CyJlaM TpH BUPINICHH] IUBIILHUX CIIOPIB UM PO3TIISAlI KPUMIHAJIIBHUX CIIPaB BapTO
BpaxoByBary, 110 npaktuka €CIII € 000B’s13K0BOIO 70 3aCTOCYBAaHHS CyJaMH B
VYKpaiHu, OCKIJIBKA MOro pIIIEHHS € JUKEPEJIoM MpaBa YKpaiHW, a TOMY MiJJIArae
3aCTOCYBAHHIO IIPU BUPILIEHH] CYJIOBUX CIIPAB.
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GUARANTEEING RULE OF LAW AND HUMAN RIGHTS
IN BUSINESS AS DUTY OF A DEMOCRATIC STATE

Having in mind Ukraine’s persistent steps towards its membership in the EU,
it is undoubtedly topical to consider the state of guaranteeing the rule of law principle
in the national «business and human rights» social relations. This principle is
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recognised to be the cornerstone of national political and legal systems, of a social
democracy based on law and justice. Following the Venice Commission, the rule of
law 1s part of the inseparable and steadfast triangle, trilogy, trinity, or triumvirate
«human rights, democracy and rule of law» [1]. International safeguards of human
rights in business are introduced by the UN Guiding Principles on Business and
Human Rights of 2011 (UNGPs) [2] which constitute a set of guidelines for States
and business entities to prevent and address human rights abuses committed in
business operations. The UNGPs meet the increasing demand for the rule of law in
the interconnected relations between the State, individuals, civil society institutes,
society in general and business (transnational including).

Noteworthy, that Ukraine’s path of the EU accession negotiations will start
and be finished with the «Fundamentals» Cluster. The progress under this Cluster
will determine the overall pace of the negotiations [3], as the establishment of the
EU itself has been inspired by the cultural, religious and humanist inheritance of
Europe, from which the universal values of the inviolable and inalienable rights of
the human person, freedom, democracy, equality and the rule of law have been
developed [4]. Thus, the implementation of the rule of law and realisation of
guarantees of fundamental rights, as well as the determined efforts to promote
economic and social progress for peoples with regard to the universal and national
sustainable development agenda will draw the most attention of the EU and Ukraine
in the course of the accession negotiations and further. Incorporation of the rule of
law into the «business and human rights» relations will constitute a part of the key
reforms necessary on Ukraine’s EU accession track, for which the State is
responsible primarily.

The rule of law principle is a means to restrain the power of the State and
business entities over the human rights of individuals and the peoples as the
constitutional bearers of the State power. It is a means to limit potential arbitrariness
in any actions of the State power bodies, politicians, public officials and business
entities. The rule of law is important for Ukraine and other countries in transition.
Because, on experts’ mind, the uncontrolled power in the business sector can lead to
the seizure of the State power or to considerable influence of businessmen on the
national political agenda and decision-making on the national and local levels. Also
the unlimited power of politicians can lead to their alignment in using this power not
for public good, not for public interest, but for their private interests [5], which are
often merged with illegal business and crime. In both situations these specific
phenomena cause the neglect of interests of population and abuse of civil, political,
social and economic human rights.

The fundamental rule of law principle and the UNGPs are aimed at limiting
the ability and potential of any public and private actors to violate human rights. And
at the same time they are centred on directing the powerful forces of States and
business entities towards generating fair opportunities and rules for all for human
integrity, economic growth, mainstreaming investment, job creation and social
cohesion, and sustainable development on the whole.
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The UNGPs unequivocally recognise that States have the duty under
international human rights law to protect everyone within their territory and/or
jurisdiction from human rights abuses committed by third persons, business entities
in particular. This duty means that States must establish and run effective laws,
regulations, and enforcement mechanisms to prevent and investigate business-
related human rights abuses, ensure access to effective remedy for those whose
rights have been abused by business, punish and redress human rights abuses that
take place in domestic business operations.

The current EU strategy and policy priorities — «An economy that works for
people. Ensuring social fairness and prosperity» [6] are in accordance with the
UNGPs and envisage the economy’s focus on its full respond to the needs of EU
citizens. The Organisation for Economic Cooperation and Development (OECD)
concentrates on forging a path of countries towards better lives by shaping and
realising policies that foster prosperity, equality, opportunity and well-being for all
[7]. These goals are fully in line with the rule of law and the UNGPs.

Ukraine’s constitutional norms, international commitments and obligations
under the fundamental universal and European law acts, including International Bill
of Human Rights, ILO conventions and Council of Europe treaties, as well as the
relevant EU acquis, form a general contextual basis for the direct duties and legal
obligations of the State to guarantee the respect and protection of human rights by
business entities. In addition, the prospective membership in the OECD [8] involves
the implementation by Ukraine of numerous norms and standards on «business and
human rights», in particular, on application of the human rights due diligence
procedure in various fields and sectors of business activities, etc.

In 2020-2021 a number of strategic policy acts were adopted to ensure
Ukraine’s move towards the European integration, globalised economic cooperation
and the Sustainable Development Goals (SDGs). By adoption in 2020 of the Concept
for Implementation of the State Policy to Promote the Development of Socially
Responsible Business in Ukraine until 2030 (Concept on SRB) and in 2021 - the
National Strategy in the Field of Human Rights (NSHR), the National Economic
Strategy for the period until 2030 (NES), etc., the State intended to realise its duty
to guarantee the democratic development in various areas of its responsibility, in
«business and human rights» including. The expert analysis has proved, that taken
together, they provide a general, though not comprehensive, political, legal and
practical framework for the UNGPs’ implementation [9]. The brief overview of the
first two of them helps to reveal some aspects that need the further efforts of the
State to realise its duty.

It is undoubtedly important, that the Concept on SRB and the Action Plan for
its realisation [10] (adopted to follow the OECD rules) are the first strategic policy
documents that lay the legal basis for meeting «business and human rights»
standards in Ukraine. The Concept and the Action Plan contribute to implementation
of some principles of the UNGPs’ Pillar I «The State duty to protect human rights»
(though not all of them) and provide business entities with general regulatory
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frameworks for implementation of its Pillar II «The corporate responsibility to
respect human rights». However, both the documents lack provisions on means of
corporate- and State-based human rights protection that would correspond to the
UNGPs’ Pillar IIT «Access to Remedy». The National Contact Point for Responsible
Business Conduct, whose activities are foreseen by the Concept on SRB and the
Action Plan, up to now has occurred to be ineffective in its capacity of a State-based
non-judicial grievance mechanism. The Ministry of Economy of Ukraine, authorised
to lead the relevant State policy and ensure its realisation, does not publish the results
of the Concept’s implementation, nor the results are regularly discussed with
stakeholders, business entities and public including, in order to check and balance
the outcomes and raise the efficiency of the State and business policy and practice.
The lack of transparency and oversight marks the failure to properly implement the
rule of law principle.

As for the NSHR [11], its overarching goal tackles the issue of ensuring of
human rights and freedoms as a determining factor in the conduct of business
operations. Its § 16 «Ensuring respect of human rights in the course of economic
activities» provides for a strategic focus on application of human rights-based
approach by business entities in their operation and on access to effective legal
remedies of victims of business-related human rights abuse. However, the content
of § 16 is not fully in line with the UNGPs. Its most important failing is in the
unreasonable absence of provisions that should correspond with the requirements of
Pillar I «The State duty to protect human rights». In fact, this can be perceived in the
way that the approved by the President of Ukraine State strategic policy document
avoids establishing and addressing the State’s duty to fully protect, respect and
remedy business-related human rights. This inference is only confirmed by the facts
that: a) the NSHR does not foresee the development and implementation of the
Business and Human Rights Action Plan as it is envisaged by the UNGPs and
Recommendation CM/Rec(2016)3 of the Council of Europe Committee of Ministers
to the Member States on Human Rights and Business; b) the tasks set to solve the
problems of respect for human rights in business, expected outcomes and main
benchmarks for the progress tracking are inaccurate and not agreed between
themselves; c) the Action Plan for the NSHR [12] implementation does not include
a complex of complementary measures compatible with the content of § 16.
Moreover, the Government has not authorised any State power body to lead the work
on realisation of the NSHR’s § 16 and has not attach any financial support to
guarantee the progress in this work. Instead, all the activities to promote the UNGPs’
implementation in Ukraine in 2021-2023 is led by the United Nations Development
Programme in Ukraine; the Ombudsman’s Office holds the parliamentary control
over respect for human rights, the Centre for Advanced Studies and Cooperation on
Human Rights in Economics of the V. Mamutov Institute of Economic and Legal
Research of the National Academy of Sciences of Ukraine, the Yaroslav Mudryi
National Law University and some CSOs take and realise various awareness-raising
initiatives, provide expert assistance and consultancy, etc. However, these efforts
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cannot substitute the realisation of the State duties in the business and human rights
area foreseen by Ukraine’s international commitments and obligations. The Concept
on SRB and the NSHR should undergo the thorough revision, be improved and
properly coordinated with other relevant strategic policy acts and international
requirements; their implementation should be provided on the national and local
levels; the sufficient financial, expert and human resources should be attached to
reach the short-and long-term results.

It goes without saying, the 2 years of the brutal Russia’s war against Ukraine
does not provide for much possibility for developments at the expense of the State
budget, and the martial law allows limiting some human rights. Though, the State
that values its people and sovereignty and fights for the better — safe and prosperous
—future, should stick to its constitutional duties and demonstrate ability to protect
human rights, ensure democracy and the rule of law. The European identity of the
people of Ukraine and its strivings to the European values, peace and sustainable
development is recognised by the European community, which is officially
confirmed by the Ukraine’s EU candidacy and the prospective member status in the
OECD. The EU and the OECD demonstrate their political will to accept Ukraine as
a member, but they will not find reasonable to «offer discounts» or «turn a blind
eye» to Ukraine’s shortcomings at the expense of their taxpayers.

In this context, Ukraine should responsibly and efficiently implement the new
Ukraine Facility for the period of 2024-2027 [13], the political agreement reached
on 6 February 2024 between the European Parliament and the European Council,
which will provide stable and sustainable financing to support Ukraine’s recovery,
reconstruction, and modernisation, including key reforms necessary for its EU
accession, focused on the human rights—centred democratic and sustainable
development.

1. European Commission for Democracy Through Law (Venice Commission), Report
«The Rule of Law: Concept, Guiding Principle and Framework» by Mr Frithjof EHM. Strasbourg,
10 May 2010, CDL-UDT(2010)011. URL:
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-UDT(2010)011-e

2. Guiding Principles on Business and Human Rights: Implementing the United Nations
«Protect, Respect and Remedy» Framework; endorsed by the UN Human Rights Council in its
resolution 17/4 of 16 June 2011 (HR/PUB/11/04). URL:
https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr _en.pdf

3. EU accession process step by step. European Commission, October 2022. URL:
https://neighbourhood-enlargement.ec.europa.eu/system/files/2022-
10/eu_accession_process_clusters%20%280c¢t%202022%29.pdf

4. Consolidated version of the Treaty on European Union, Preamble; OJ C 202, 7.6.2016,
p. 15-16. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016M000.

5. Promoting Rule of Law and Responsible Business Conduct in Central and Eastern
Europe. Podcast with  Jernej Letnar Cerni¢, September 5, 2023. URL:
https://ruleoflawbiz.org/promoting-rule-of-law-and-responsible-business-conduct-in-central-and-
eastern-europe/.

6. EU Strategy «An Economy That Works For People. Ensuring Social Fairness and
Prosperity». URL: https://commission.europa.eu/strategy-and-policy/priorities-2019-

219



Mamepianu Mixcuapoonoi naykoso-npakmuunoi koughepenyii ({AYBC, 29.02.2024),

2024/economy-works-people_en.

7. OECD. Better Policies for Better Lives. URL: https://www.oecd.org/about/.

8. Statement by the OECD Secretary-General on Ukraine, 24.02.2023. URL:
https://www.oecd.org/newsroom/statement-by-the-oecd-secretary-general-on-ukraine-24-02-
2023.htm#:~:text=We%20have%20formally%?20recognised%20Ukraine, Liaison%200ffice%2C
%20initially%20from%20Paris.

9. Alevtyna Sanchenko. State of Implementation of the Business and Human Rights
Chapter of the National Human Rights Strategy of Ukraine, Integration of the UN Guiding
Principles on Business and Human Rights to National Human Rights, Recovery and Peacebuilding
Strategic Documents: Report. United Nations Development Programme, 2022. 102 p. URL:
https://www.undp.org/uk/ukraine/publications/zvit-shchodo-potochnoho-stanu-implenetatsiyi-
rozdilu-pro-biznes-ta-prava-lyudyny-natsionalnoyi-stratehiyi-ukrayiny-u-sferi-prav.

10. KoHuerist peamizaiii aepaBHOT MOJITUKH Y chepl CIPUSHHSA PO3BUTKY COIiaIbHO
BiJNOBianbHOTO Oi3Hecy B YkpaiHi Ha mepiog no 2030 poky, CXBAJICHO PO3MOPSIKEHHAM
Kabinery  MinictpiB ~ Ykpainm  Bim 24 ciums 2020 p. Ne  66-p. URL:
https://zakon.rada.gov.ua/laws/show/66-2020-%D1%80#Text; Ilnman 3axoxiB 3 BUKOHAHHS
Konmenmii peamizamii aep)kaBHOI TOJITHKH Yy cdepi CHOPUSHHA PO3BUTKY COIIAIBLHO
BiJNOBianpHOrO Oi3Hecy B YkpaiHi Ha mepiog 10 2030 poky, 3aTBEpPIKEHO PO3NOPSIKEHHSIM
Kabinery  MinictpiB  Vkpainm Bix 1  jumas 2020 p. Ne  853-p. URL:
https://zakon.rada.gov.ua/laws/show/853-2020-%D1%80#Text.

11. HarmionanbHa ctpareris y cdepi nmpaB JIOIWHU, 3aTBEPIKEHO YKazoM [Ipe3nmenta
VYkpainu BiJl 24 OepesHs 2021 POKY No 119/2021. URL:
https://zakon.rada.gov.ua/laws/show/119/2021#n439.

12. Tlnan niit 3 peanizanii HamionansHoi crparerii y cdepi npas moauau Ha 2021-2023
POKH, 3aTBepKeHO po3nopsupkeHHsM KaGinery MinictpiB Ykpainu Big 23 uvepBus 2021 p.
Ne 756-p. URL: https://zakon.rada.gov.ua/laws/show/756-2021-%D1%80#Text.

13. Commission welcomes political agreement on the up to €50 billion Ukraine Facility.
Directorate-General for Neighbourhood and Enlargement Negotiations, 6 February 2024. URL:
https://neighbourhood-enlargement.ec.europa.eu/news/commission-welcomes-political-
agreement-eu50-billion-ukraine-facility-2024-02-06 en.

Irop CKIIAPEHKO,

TOKTOp (inocodii B rayry3i npasa,

CTapIlMii BUKJIagad kadeapu rnpasa Ta
MIPaBOOXOPOHHOI JISIbHOCTI (PaKyJIbTETY
icTopii, O13HEC-OCBITH Ta MpaBa
LleHTpanbHOYKPATHCHKOTO JEPKABHOTO
yHiBepcuteTy iMeHi Booaumupa Bunnnyenka

ITPABOBE PEI'YJIIOBAHHSA YUYACTI HPEJICTABHHUKA ITPOKYPOPA
Y IIUBIVIBHOMY CYJOYHUHCTBI

ITicis mpaBoBoi pedopmu 2016 poKy 3HAYHO 3BY3UIIMCS ITOBHOBAaKCHHS
OpraHiB MIPOKypaTypH y 1o3a KpuMiHaJIbHIN cepi. 3aKoHOaBeIlh 3HAYHO OOMEKHUB

iX NMOBHOBa)KCHHS B YacCTHHI MpcaCcTaBHUITBA iHTGpGCiB ACPiKaBH, 3aJIMIINBIIN

220



