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TEOPETUKO-IIPABOBI TA TIPAKTHUYHI IUTAHHS
PEAJIIBALI KOHBEHLIITHOT'O IIPABA BJACHOCTI
MPH 31IICHEHHI THAMYACOBOI'O BUJIYYEHHS MAVHA
B KPUMIHAJIbHOMY IMTPOBAUKEHHI

TapanTii JOTpHUMaHH KOHBEHIIHHUX IPaB 0COOH € IPIOPUTETOM KOXKHOI JepxaBu. BoxHouac
Ha TIPaKTHII TPAIUIIOTBCS BHIIAJKU HENPOINOPIifHOTO BTPYy4YaHHsS y IpaBa 0COOHM Ta iX HAcTYyImHOTro
OOME)KECHHS OpraHaMH JIePKaBHOI BIIaJIH.

VY npencraBieHOMY JOCHIPKCHHI IPOAaHAII30BaHO HEOOXIAHICTh HOTPUMaHHS KOHBEHLIMHHX
rapaHTiii mpaBa BJIACHOCTI OCOOM Mij Yac 3[iHCHEHHsS KPUMIHAIBHOTO MPOBAKEHHS, 30KpeMa I 4ac
3aCTOCYBAaHHS TaKOro 3aXoiy 3a0e3ledeHHs, SIK THMJAcoBe BHIydeHHs MaifHa. Bimcyticts y KIIK
VkpaiHu 4iTKOI periaaMeHTanii cTpoky Iepe0yBaHHS THMYAacOBO BIUIyYEHOIrO MaiHa B TaKOMY CTaTyci
TPHU3BOMUTE JI0 TPyOOro mopymieHHA (yHIaMEHTANILHHX NPUHIMIIB NpaBa i M030aBis€ 3aKOHHOIO
BlIacHUKa (0co0y, MpaBa AKOi MOPYIIEHO) aIeKBaTHOTO MPABOBOTO 3aXHCTY.

Kniouosi cnosa: maiino, npaso enacnocmi, Mexanizm 3axucmy npasa 61acHoCmi, Mumyacoge
GUTYYEHHS MAUIHA, apewtm MalHa, NPUHYUN NPAGo6oT GU3HAYEHOCMI, BI0CYMHICIb MEXAHI3MY NOGEPHEHHS
MUMYACOBO BULYHEHO20 MALHA.

IMocranoBka mnpodaemu. KpuminaibHe mnpolecyanbHe 3aKOHOJABCTBO YKpaiHU
MICTUTh HHU3KY HOPM, CIPSMOBAHHX Ha BpPETyJIOBaHHS IHTaHb 3aXHCTY IpaBa BJIACHOCTI,
KOTpe Moxe OyTH OoOMeXeHe NpH 3AIHCHEeHHI KPHUMIHAIbHOTO NpoBaykeHHS. OmHak neski
acCNeKTH TOTpeOyIOTh OUTBII YITKOTO YHOPMYBaHHS JJIsl OJHAKOBOTO pO3yMiHHS 1
3aCTOCYBaHHS, 30KpeMa, 11e CTOCYEThCS TUTaHb THMYACOBOTO BUITyYCHHsI MaliHa.

AHaniz nyOJikauniii, B SKHX 3aM04YaTKOBAHO BHpilleHHA Wi€i mNpodaeMu.
HayxoBor0 po3poOKOI0 MHTaHb, MOB’A3aHUX i3 TEOPETUKO-TPABOBHMH Ta INPAKTHYHHMH
npo0iieMaMy TUMYAcOBOTO BHIYYSHHS MalHa y KpHUMIHaIbHOMY HpOBAKEHHI, 3alimManucs
taki npaBHuku: B. Topomko, 1. I'moBrok, 1. Iamace, B.Xwmynincekwii, C. JlaBuaeHko,
B. I'amaran, O. Konecuukos, O. Tartapos, C. Cmokos, }0. Mupommnudenko, H. Moprys,
O. luno, O. Bepxornsaa-I'epaciMeHko Ta iH.

MeTol0 cTaTTi € BU3HAUCHHS HPOOJEMH PETYJIIOBaHHS IPABOBOTO CTaTycy MaiiHa,
KOTpe OyJI0 THMYacOBO BHIIyUYE€HE IIiJl 4ac 3aTPUMAaHHs, OIJISy Ta OOLIyKY, a TAKOX CTPOKIB
Horo nepeOyBaHHS y TAKOMY CTaTyCi.

Buknax ocHoBHOro matepiaiay. OgHUM i3 HaWOINbII BaroMHX KPUTEPiiB OIIHKH
PIBHS AEMOKPAaTHYHOCTI KOXKHOI JepKaBH € CTaH JOTPUMAHHS BIAMOBIJHUMH OpraHamu
JepaBH mpaB i cBoOon 1i rpoMansH. OnHAaK, BpaXOBYIOYH, IO TPHU CYCIUIBHIA B3aeMOJIT
3aBXKIM BUHHKAE 3ITKHEHHS IHTEpPECiB BEIMKOI KITBKOCTI Cy0’€KTIiB (K IHAMBITyaNbHHX, TaK 1
I'PYNOBUX), OCHOBHUM 3aBJIaHHSAM JI€p>KaBH B TAKOMY BUIIAJIKY € CTBOPEHHSI HEOOXiJHUX yMOB
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1 ix 30amaHCyBaHHS, 30KpeMa, B KOHTEKCTI BCTAHOBJICHHS Ji€BUX MEXaHI3MiB 3aCTOCYBAaHHS
3aKOHOJaBUYMX OOMEXEHb NpaB 1 CBOOOJ JIOJMHMA 1 TPOMaJsSHWHA TiJ 4Yac 3]iHCHEHHS
KPHMIHAJIBHOTO MTPOBAKSHHSI.

Llefi mpomec oxommoe OimpuIicTs (YHJAMEHTAIPHUX IpaB 1 CcBOOOJ IIOAMHH i
TpOMajfHUHA, IO TrapaHTOBaHI KOHBEHI€I0 MPO 3aXUCT MpaB TIOAUHU i OCHOBOIOJIOKHHX
cBobox 1950 p. (manmi — KoneHuisi) Ta ii nportokonamu. Tax, 3rimHo 3 m. 1 cT. 1 Ilepmoro
Iporoxony no Konsernii xoxxHa ¢iznuna abo 0puaudHa 0c00a Ma€e MPaBO MHUPHO BOJOXITU
cBoiM MaiiHOM. HixTo He Moxe OyTH M030aBJIEHUI CBOEI BIIACHOCTI 1HAKIIE SK B iHTepecax
CYCIIJIBCTBA 1 HA yMOBaX, Iepe0adeHIX 3aKOHOM i 3arajJbHUMH IIPUHIUIAMH MDKHAPOIHOTO
npasa [8]. BogHouac y m. 2 cT. 1 3razaHoOro mpoTOKOJY 3 METOIO JOTPUMAHHS OalaHCy Mik
IHTepecaMu Pi3HUX TPyl CyO’ €KTIB B JepKaBi BCTAHOBJCHO 3aCTEPEIKEHHs, 3TIHO 3 SKUM
HOIepeHi HONOKCHHS KOTHUM YHHOM HE OOMEXYIOTh IPaBO JEpXKaBH BBOAUTU B IO TaKi
3aKOHH, KOTpPl BOHAa BBa)Ka€ 3a HEOOXiaHe, MO0 3/IMICHIOBATH KOHTPOIb 32 KOPHUCTYBAaHHSIM
MaiHOM BIMOBIHO A0 3arajbHHUX iHTepeciB abo i 3abe3nedeHHs CIUIATH MOJATKIB YK
iHmuMX 300piB abo mrpadis [8].

To6to 31 3micty c1. 1 Ilepmoro IIpotokony no KonBeHuii BOauaeTbcs, 1110, 3 OJHOTO
00Ky, Aepi)KaBa rapaHTye KOXHil 0co0l 3aXUCT 1 MOXJIMBICTh peajizalil npaBa BIACHOCTI, a 3
IHIIOTO — BCTAHOBJIIOE KOHBEHIIHHI TNPHUIIMCH WIOAO YITKHX YMOB, IiJCTaB, MPOIEIYP
3aCTOCYBaHHs OOMEXEHb TAaKOI'O IpaBa Ha BJIACHUH pO3Cy] AepiaB-ydacHMIb. BinmosinHo,
YKpaiHChbKE 3aKOHOJABCTBO, LIO Ma€ B OCHOBI imieMeHToBaHi HopmHM KonBeHmii Ta 1l
MPOTOKOJIIB, TapaHTy€e KOXKHIM 0C001 3aXHCT IpaBa BJIACHOCTI 3 MO3HAUYKOIO, 110 32 MEBHHUX
00CTaBHH Take npaBo OyJie oOMexeHe.

3a u. 2 cr. 41 Konctutynii YkpaiHu «IpaBo IpUBATHOI BIACHOCTI HaOYBaeThCAd B
MOPS/IKY, IO BU3HAYAETHCS 3aKOHOM». Y 1boMy KoHTekcTi Koncrurymiinuit Cyn Ykpainu
(mam — KCVY) 3a3nauae: «[locytHe TiymauenHs npumuciB Koncrurymii Ykpainu no3Boise
CTBEpKYBATH, IO IOPUINYHI IHCTUTYTH OyIb-sKOi KpaiHM KOHCTUTYLIHHOI JAeMOKpaTii He €
MiAIPYHTSAM A7 HaOyTTs IpaBa BIACHOCTI ab0 IpaBa JOOPOCOBICHOTO BOJOJIHHS BHACIIIOK
3704MHHOT 200 1HIIOI IPOTUIIPABHOI JiAIPHOCTI, OCKLUIBKH HOAIOHE YHOPMYBAHHS CYCILIBHUX
BITHOCHH CyIlepe4mio OM KOHCTUTYLIHHOMY Jaay, MOpyHIyBaio OW MyONiYyHUNA MOPSIOK Ta
npaBa BJIACHUKIB 1 JOOPOCOBICHUX BOJIOALIBLIB, SIKI € MOTEPIUIMMH BiJl TaKOl AiSUIBHOCTI»
(3rimHo 3 Pimmrennsm Ne 1-p/2022 Bix 30 gepBast 2022 p.) [2].

KCYVY koHcraryBaB, 10 3MiCT ITpaBa BIACHOCTI OXOILIIOE TPH MPABOMOYHOCTI: IpaBa
BOJIOJiHHS, KOPUCTYBAHHS 1 PO3MOPSAIKEHHS BIACHUKOM CBOIM MaifHOM, KOTpi BiH 37iHCHIOE
Ha BJIacHUH poscyn (BinmoBigHO mo Pimenns Ne 14-prm/2011 Big 9 mucromana 2011 p.). Ipu
LbOMY, AQHANI3YIOUM IHMTAHHS JOMYCTHMHUX MEX OOMEXEHHs rapantoBaHoro OCHOBHUM
3aKOHOM YKpainu mpasa BiaacHocti, KCY cTBepmKye: MpaBo BIACHOCTI HE € aOCOJIIOTHUM, a
OTXe, y IeBHUX BUNAJKax Horo Moxe OyTu oOMexeHo, poTe Oyab-sKe BTpYUaHHs Y L€ IIPaBo
MOJKE 3MIHCHIOBAaTHCS JIMIIE HA MiJICTaBl 3aKOHY (3 IOTPHUMAHHSAM HPHHIMIIB FOPHIMYHOL
BHU3HAYCHOCTI Ta MPOTOPIIAHOCTI, 10 BHMAararmTh JOCSITHEHHS PO3YMHOIO CITiBBIIHOIICHHS
MDK IHTepecaMu OcoOM Ta CYCHiJIbCTBa); NMpW OOMEXKEHHI IpaBa BIIACHOCTI B iHTepecax
CYCIJIBCTBA TPOMOPI[IHHUMHI MOXYTh BBAKATHCS TaKi 3aX0/IH, 10 € MEHII OOTSXKIMBUMHE TSI
mpaB i cBOOOJ MpHBAaTHUX OCI0 13-IIOMIK YCIX JOCTYNMHHUX JUIS 3acCTOCYBaHHS 3aXOJiB
(BinnoBinHo 1o Pimennst Ne 3-p(1)/2019 Bix 5 wepBus 2019 p.) [2].

Ha BukonaHHs iMnepatuBHUX BUMOT OCHOBHOTO 3aKOHY Ykpainu (4. 2 ct. 3, 4. 4 cT.
13, cr. 41, m. 1,7 u. 1 cr. 92) nepxaBa 3000B’s13aHa HE JIUIIIE HAJECKHOI MIpPOI YHOPMYBAaTH
BITHOCHHH BJIACHOCTI, a 1, 32aCTOCOBYIOUH CYKYIHICTh YCiX IOPUIMYHUX 3ac00iB, 3a0e30eUnTH
¢yHKIiIOHYBaHHS e(EKTHBHOTO Ta HAQJIMHOIO MeXaHi3My 3IIHCHEHHS Ta 3axHCTy IIpaBa
BIIACHOCTI, OCKUIBKU TapaHTYBaHHS [EPXKABOIO BLUIBHOTO Ta HAa BIACHUM PO3CY[ 3AiHCHEHHS
TpaBa BJIACHOCTI € IMEpeIyMOBOIO peanizamii ycix IHIIMX KOHCTUTYIIHHHX TNpaB 1 cBoOOX
JFOJIMHY 1 TpoMajissHuHA [2].

Ortxe, 3Bakarouu Ha nonoxxeHHs KoHerurtynii Ykpainu, akTyalbHi IOpHAXYHI MO3UIIT
Koncturyniiinoro Cyny VYkpainu, KonBeHuii Ta mnpakTuky €BpONEHCHKOTO Cyay 3 IpaB
moanan (mami — €CIJI), mpaBo BIacHOCTI HE € aOCONIOTHUM 1 y TEBHUX BHIAJIKaX MOXKE
3a3HaBaTH 0OMexeHb. [IpoTe Oynb-sike BTpy4aHHs y MPaBO BIACHOCTI 0COOHM B 000B’I3KOBOMY
TOPSZIKY Ma€ IPYHTYBAaTHCS Ha 3aKOHI, MaTW HPaBOMIpHY MeTy Ta OyTH JOMipHHM (TOOTO
MIPaBUJIBHUM 1 IPONIOPIIHHUM).

I'onoBHEM 00O0B’SI3KOM JIE€MOKPATHYHOI [EpXKaBH MEpemyciM € YTBep/DKCHHA i
3a0e3reyeHHs MpaB i CBOOO JIIOJUHM 1 TPOMaJISHUHA, B TOMY YHCIHI IUISIXOM IiATPUMAaHHS
JI€BOCTI MPUHIMITY BEPXOBEHCTBA NpaBa a0o, SK HOTO Ie Ha3uBaroTh, npaBoBuanas. [lix yac
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BHMKOHAHHSI Takoro oOOB’S3Ky Jep)kaBa MOBHHHA HE JIMIIE YTPUMATUCS BiJ 3aCTOCYBAHHS
HaJMIipHHX 3ac001B BTpyYaHHs y NMPaBO BJIACHOCTI Ta iHIIE JOOPOCOBICHE BOJIOMAIHHS, alie W
YKUTH HAJISKHHX 3aXOMIB Ul 3a0€3MeUeHHs] MOXIIMBOCTI BIJIBHO Ta Ha BIIACHUH pO3CYy]
3[IHCHIOBATH iX KOXKHOMY, XTO IepeOyBae mix ii opucaukiiero. Take 3nilicCHEHHS HEMOXUIUBE
0e3 ypaxXyBaHHS 3aKOHOJAaBYO BU3HAUCHUX MEX 3[iMCHEHHS TaKHMX IpaB, IO CIPSIMOBaHI Ha
JIOCSATHEHHS TIPAaBOMIPHOI METH, € MPONOPLIHHUMH (JIOMipHHUMH) Ta BIANOBIIAIOTH MPHHLUITY
IpaBoBO{ BU3HAYEHOCTI.

HeoOxigHiCTh JOTpUMAaHHS TrapaHTid, HaJaHUX BUIEBKa3aHMMU HOPMAaTHUBHO-
IIPaBOBUMHM aKTaMH, Ha0yBa€ OCOONMBOrO 3HAYCHHA B KOHTEKCTi 3IIHCHEHHS KPHMiHAJIBHOL
mponecyansHoi aisuibHOCTI. KpuMiHaneHUiA mporecyansHuid kojeke Ykpainu (mami — KIIK
VYkpainu) nependavyae HU3KY NpOLEAYp, IOB’S3aHHUX 13 MOXJIMBICTIO OOMEKEHHs IpaBa
BJIACHOCTI IiJ] Yac 3/1iiCHEHHs KpUMIHAIBHOTO MPOBaDKEeHHS. MoBa izie, 30Kpema, mpo 3aX0oau
3a0e3neyeHHs KPUMIHAIBHOTO TPOBajpKeHHs, Bu3HaueHi 4. 2 cr. 131 KIIK VYkpainm, —
THMYaCcOBE BUIY4EHHs MaliHa Ta HOro apewir.

Tak, KIIK Ykpainu BU3Hauae «THMYacoBe BWIIyYCHHS MaliHa» CaMOCTIHHUM BHJIOM
3axX0JiB 3a0e3NCUCHHS KPHUMIHAJIBHOTO MPOBAKEHHS. 3MICT yKa3aHOI MpolecyaIbHOT
mpoueAypH moJsirae y (pakTUUHOMY M030aBieHHI 0coOM (BIACHHMKA, BOJNOIUIBIISI) peasbHOT
MOXJIMBOCTI BOJIO/ITH, KOPUCTYBATHUCS Ta PO3MOPSHKATUCS NEBHUM MalHOM 10 BHUPIIICHHS
MUTaHHS: abo a) Ipo #oro apemt; abo 0) Mpo HOro MoOBepHEHHS; a00 B) PO HOTO CHEIiaIbHy
koH(ickanito (3riguo 3 4. 1 ct. 167 KIIK Ykpainn) [6].

3 ormsay Ha rapaHTOBaHI JepKaBOK KOHCTHTYMLIHHI mpaBa (ct. 41 KoncTturymii
VYkpaiHM) BBEACHHS IOHATTS «TUMYAcOBE BHIIYYCHHS MaiHa» y KpPUMIHAJILHOMY IpOLEC] €
(hakTHYHO CrieliaJbHUM 3acO00M, 3a JIOMOMOTOIO SIKOTO 3HIHCHIOETHCS OOMEXKEHHS MHpaBa
BJIACHOCTI 0co0Ou (TIpU IIbOMY OOMEXEHHsI MpaB BJIACHHKA BiIOYBAE€THCS HE3aJICKHO BiJl BOJI
iHmux oci6). [IpuunHOI0 OOMEKEHHS TAKOTO OCHOBOIIOJIOKHOTO TpaBa y MPaBOBIi Jepxkasi €
HeoOXiHICTh JOCATHEHHs I[JIeH 1 BUKOHAHHS 3aB/IaHb KPHMIHAILHOTO NPOBAKCHHS, a CaMe:
ONEpaTHBHE OTPUMAHHS Ta IHOAalblle 30SpeKCHHS  JOKa3iB, CXOPOHHICTb  SIKHX
3a0e3lmeuyBaTUME B TOMY YHCHI 3[iMCHEHHS IIBHAKOTO, IIOBHOTO 1 HEYNEpPEeIKEHOTO
PO3ciiyBaHHS KPUMiHAJIBHUX NIPABOMOPYIIEHb TA HACTYIHOTO CYZ0BOIO PO3IJISLY.

OTxe, 3Ba)Kal0YH Ha TIYMa4deHHsI HOPM MPOLECYaTbHOTO 3aKOHOAABCTBA, TUMYACOBE
BWIy4eHHS MaiiHa» — e 30aJaHCOBaHMH MeXaHi3M IIPaBOBHX HOPM, KOTpi BOAHOYAC i
CIPHAIOTh 3[IMCHEHHIO €(EKTHBHOIO DO3CIiMyBaHHA IIIAXOM OINEPAaTUBHOIO BHUKOHAHHS
3aBJlaHb KOXXHOT'O KPHMiHAJIBHOTO MPOBAKECHHSA, 1 30€piraroTb MOMIIUBICTH JOOPOCOBICHOMY
BJIACHMKY 3aXHIIATH CBOI NpaBa Ta LUIIXOM BUKOPUCTAHHS IHIIMX INPAaBOBHX 3aco0iB (SIK-OT
3BEPHEHHS JI0 Cy/y) BITHOBJIIOBATH CTAHOBHIIIE, IO iCHYBAJIO 1O OOMEXEHHS IpaBa BIACHOCTI
Ha MEeBHE MaifHo [3, c. 46].

IIpore ynaHnM KIIK Vkpainum MexaHi3M THMYacOBOTO BHIJIYYEHHS MaifHa Ta HOTO
MOBEPHEHHS pPEINaMEHTOBAHO HE B IIOBHOMY 0O0CS3i, IO HAa MPAKTHIi NPU3BOAUTH JO
YHCIICHHUX 3JI0BXKUBAHb 13 OOKY OpraHiB JOCYJIOBOTO PO3CIiAyBaHHS Ta BiANOBIAHO TPyOoro i
HENPOIOPLIHHOTO 00MEXXEHHS TOOPOCOBICHHUX BJIACHUKIB y MPaBi BIACHOCTI HA IXHE MaifHO.

[oeepratouncy mo 3micrty cr. 167 KIIK Ykpainu, BaJIMBO BIAMITHTH, LIO cama
HOpPMa HE BCTaHOBIIOE YITKMX YaCOBHUX MEX IOJO OOMEXKEHHs IpaBa BJIACHOCTI ocodu
LUIIXOM THMYacOBOTO BHJIYYCHHS MaiiHa, a JIMIIE BU3HAYAE TPU YMOBH, JI0 NOYATKY HACTAHHS
SIKMX TaKe MaifHO IOPUMYHO BBRKATUMETHCS TUMUYACOBO BUITYYCHUM.

Sk cymHo 3a3Hayae B. [opomiko, mifg yac 3AiHCHEHHS! KpUMiHAJIBLHOTO MPOBAIKEHHS
MaiHO MOXxe OyTH THMYAacOBO BUIIy4E€HO BHKIIIOUHO IpH OOIIyKy, Orisiii abo 3aTpHMaHHI
ocobu — TOOTO y Tporeci 3AiMCHEHHs MPOLECyalbHUX MAil, KOTPi BiJ CJiJUOTO, MPOKypopa
noTpeOyIOTh HANEXHOI yBaru (30KpeMa LE CTOCYEThCS CKIAIaHHS 3a pe3yJbTaTaMHu ix
MIPOBE/ICHHS BiJIOBIIHUX TpOIECyanbHUX JOoKyMeHTIB) [5]. 3 ormsany Ha 4. 1 ct. 167 KIIK
VkpaiHM MailHO BB@)XA€ThCSI TUMYACOBO BWIIYYCHHM, 30KpeMa, J0 MOMECHTY BHPILICHHS
MUTaHHS PO HOTO apemr, TOOTO 10 MPUAHATTS CIITYUM CY/AACI0 pillieHHS abo 3a0BUILHUTH
KJIONIOTAaHHSA CIiA4Oro/IPOKypopa Ipo apemT MaiiHa, a0 BiIMOBUTH y HOTO 3aI0BOJICHHI.

1O. MuponHuyeHKko 3a3Hayae, Mo THMYACOBICTb I[LOTO 3aX0/1y 00YMOBIIIOETHCS HOro
3aCTOCYBAaHHAM 0€3 JO3BOIY CIIITYOrO CyAJi, SKMH y pa3i IMO3UTUBHOTO BUPIIICHHS IMUTAHHA
PO apellT MaifHa 10 CyTi JIETITUMI3ye HOro MomepeaHe BHIyYSHHS, YMM 3a0e3rnedyeTbcs,
30KpeMa, JOIYCTUMICTh JI0Ka3iB, SIKIO BHIIYY€HI IIPEAMETH MAIOTh 3HAUEHHS PEUOBHUX JI0Ka3iB
Yy KpUMiHaJIbHOMY IpOBaIKeHHi [7, ¢. 311].

Y KOHTEKCTi aHaji3y BHIIEBKA3aHOTO 3aXoxy 3a0e3NeueHHs KpPUMiHAJIbHOI'O
IPOBA/UKCHHS 0€3 HAaJeXKHOI, YiTKO 3pO3yMinoi periaMeHTalii 3aluIIaeThCs BiIKPUTUM
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OUTaHHA MPO Te, IPOTATOM SKOTO CTPOKY MAaHHO 3aIMIIAETBCA Yy CTaTyCl TUMYAcoBO
BUJIY4EHOTr0.  3aKOHOJABellb, HAMaraloyuch YCTAaHOBUTH  MpOLECyalbHUM  MeXaHi3M
YPETyIIOBaHHS IbOTO IHTAHHS, HE JOTPHMYEThCS MPUHIUIY MPOLECyalbHOI BH3HAYEHOCTI,
YHUM AeTePMiHy€e MOMXKIIUBICT MOPYIIEHHS IIPaB 0COOH, B AKOI 3/11iICHEHO BIIIYUCHHS.

3rigao 3 4. 5 cr. 171 KIIK YkpaiHu KIONOTaHHS CIiJYOT0, IPOKYpOpa IpO apemT
TUMYacOBO BHJIYYE€HOT0 MaiiHa MOBMHHO OyTH IMOJAHO HE Ii3Hillle HACTYITHOro poOoYoro JHs;
micas BWIydeHHS MaliHa, iHaKmle MaifHO Mae OyTH HeraifHO NOBEpHYTO oco0i, B sKoi iforo
Oyno BuiydeHo [6]. Omke, KpUMiHaJbHE TpPOLECyalbHE 3aKOHOIABCTBO BCTAHOBIIOE
CIILI90MY, IPOKYPOPY MPAKTHIHO ABOACHHUMN CTPOK (ICHb UM HOTO 3alUIIOK, KOJHU 3/iliCHEHO
BWJIYYEHHsI, Ta HACTYITHUH JIeHb) 13 MOMEHTY (paKTHYHOTO BHJIYYESHHS MaiHa y BIACHUKA IS
3IIMCHEHHs TaKUX Jii: CKJIaJeHHs ONUCY BUIy4Y€HOro MaiHa; BU3HAUCHHS NPIOPUTETHOCTI, Ha
AKe caMe MAHHO JOIIIBHO HAKJIACTU apellT, Ta YU € TaKe MalHO JOKA30M y KpHUMIiHAIbHOMY
NPOBaJKEHHI; MiATOTOBKU OOIPYHTOBAHOTO KJIOMOTAHHS PO apeIlT TUMYacOBO BHIYYEHOTO
MaiiHa Ta Horo ¢aktuyHoro noaanHs. Kpim Toro, Bapro noroautucs i3 1. I"anace, mo 3a3Buuait
JUISL IPUAHATTS OOIPYHTOBAHOTO PIIlIEHHS LIOJ0 TOr0, Y MOXKE THMYAacOBO BHIIyYeHE MaiHO
OyTH JlI0Ka3aMH y KOHKpPETHill crpaBi, HEOOXIJHO 3alydUTH BIANOBIIHUX CHELIaTICTIB Ta
excreptiB [4, c. 146], mo Takox motpebye uacy. ToO6To Bxke 3 HaBEJCHHX BHIIE il
00’€KTUBHO BOAQYa€ThCs, IO BCTAHOBICHHWW TEpMiH dYacy MOXe OYTH HEDOCTATHIM IS
CJIITYOTO, TPOKYpopa, abu TpOBeCTH yci HEOOXIiAHI MIATOTOBYI Mii 1 3BEpHyTHCS 3
KIONOTAaHHAM IO CIYOro CyAAl Hpo apemT MaifHa ByacHO. ToMy Ha NpakTuIi 3a3HAueHi
CTPOKH I'py00 NMOPYIIYIOTHCS.

VY Bumajakax, KOJM TUMYacOBE BHIYYEHHs MaiiHa Oyio 3aiCHEHO mij 4ac oOuIyKy,
oIy, WO NPOBOMIINCS HA MIACTaBI yXBalu Cligdoro cynni, srigao 3i cr. 235 KIIK
YKpaiHu, CTPOK Ha IOJAHHS KJIONOTAaHHS BCTAHOBJEGHO TaKUi: mpoTsroMm 48 roauH micis
BUJIY4EHHS MaifHa.

Yacturoro 1 cr. 172 KIIK YkpaiHu BCTaHOBIICHO JBOACHHHW CTPOK JUIs CIIiYOTO
CyIULi, AKUI TIOBUHEH 3IHCHUTH PO3IIIA] BiAIOBIAHOTO KIOIOTaHHS PO apellT MalHa (BiIiK
CTPOKY TOYMHAETHCS 31 JHA HAJXO/DKCHHS KIONOTaHHS a0 cydy) [6]. OmHak i3 ornsmy Ha
3aBaHTAXKEHICTh POOOTH Cy[IB HE 3aBXKAU BOAUAETHCS MOXIMBUM PO3IJISIHYTH KIOMOTAHHS Y
BCTaHOBJICHI CTPOKU. Y 3B’A3Ky 3 UMM Ha IpPaKTHUI, CIig4uil CyAns NpU3HAYae TaK 3BaHY
TeXHIYHY» JaTy CYIOBOTO 3aciflaHHs, KOTpa 3a3BUuail BiJKIalaeTbcs a00 MEPEHOCHTHCS 3a
(dopManpHAMH TiACTaBaMH, 3a3HAYCHHMH Y KJIOHNOTAHHI CTOPOHHM OOBHHYBAa4YCHHS, IO
TIPU3BOJUTH JI0 3aTATYBaHHS CTPOKIB PO3MUISAY HMTAHHS MpPO apemT MaifHa Ta, BIAMOBIIHO,
MOPYLIEHHS [paB BJACHUKIB TAKOTO MaiHa.

TaxuM 4uHOM, 13 OINIAMy Ha monoxeHHH cT. 167, 172 KIIK Ykpainu BupinmeHHs 107
THMYacOBO BIJIyYEHOTO MaifHa y KpHMiHaJIbHOMY IIPOBA/UKEHHI Mae BiOyTHCS y CTpOK o 4
(40THPBOX) IHIB, SKOTO Y MPAaKTUYHIA AisTIBHOCTI ()aKTHYHO HE JAOTPUMYIOTHCS, 30KpeMa 3
oIy Ha 00 €KTHBHI IPUYUHY, SK-0T 3aBaHTAXKEHICTh POOOTU OPraHIB JOCYIOBOTO CIiACTBA
Ta Cymy.

Ilpore came Ha BHMIANOK TAaKUX 3JIOBXKHMBAaHb 3aKOHOAABIEM IepeadayeHo
MpoLIeCyaibHi HACHIIKM HEBUKOHAHHS IMIICPATUBHHUX BUMOT 3aKOHY 3a3HAYCHHMH BHIIEC
ocobamu, xo4a i B JOCUTH po3rumByacTiii popmi. Tak, 4. 5 ct. 171 KIIK Vkpainu Bu3Hauae,
10 y pa3i HeMoJaHHS KJIOMOTAHHA CIIAYOro, MPOKYpopa IPO apellT THMYAaCOBO BUIIyYEHOTO
MaiiHa MpPOTArOM JBOX JHIB Micis BWIyYeHHS MaiiHa Take MalHO Mae OyTH HeraiHo
MIOBEPHYTO 0001, B SIKOT HOT0 OYII0 BHIY4EHO.

AHaJOTi4HI NOJOKESHHS 3aCTOCOBYIOTBCS 1 0 CIITUUX CYAJIB, IO BPETyIbOBaHO . 6
ct. 173 KIIK Ykpainu, a came: HEIOCTAHOBJICHHS YXBAJM IIPO apelT TUMYacOBO BHIY4EHOTO
MaiHa MOpPOTArOM CIMAECSATH [BOX TOMUH 13 JIHS HAXODKCHHS 1O CyAy BIANOBIAHOTO
KJIOMOTaHHS TATHE 32 cOOOK HACIHIJKH Yy BHJI MIOBEPHEHHS TaKOTO MaiiHa 0co0i, y sKoi Horo
Oyno Buy4eHo [6].

IIpoTe BKa3aHi 3aCTEpEeKECHHA HE MAIOTh JKOAHOTO MPAKTUYHOTO 3HAUCHHS, OCKINBKU
3aKOHOJABIIEM B3aralli He mepeadadeHo MeXaHi3M iX peaizanii — Hapasi He3pO3yMilo, Hi IKUM
€ TIOPSIOK MOBEPHEHHs MaiiHa, Hi MPOTArOM SIKOTO CTPOKY Ma€ OyTH NMOBEPHYTO THMYACOBO
BUITy4€HE MAiHO, Hi Ha KOTO IOKIAIa€Thcs 000B’ 130K OBEPHYTH BHIIYUCHE MaliHa BIACHHKY,
0a Oinble, 3 SKOrO caMeé MOMEHTY BJIACHMK THMYacOBO BHIIyYEHOI'O MaiiHa HaOyBae€ IpaBo
BUMaraTH Horo HeraiiHoro moBepHeHHs. Bincytricts y KIIK VYkpainu nopsaky HeraitHoro
NOBEPHEHHS THMYAaCOBO BHIYYCHOrO MaiiHAa pOOMTh TakHi IMIIEpaTHB aOCONIOTHO
0e3nopafiHUM 13 TOYKY 30pYy €(EeKTHBHOCTI INPAaBOBOTO 3aXWUCTy Ta BIIHOBJCHHsS IpaBa
BIIACHOCTi 0COOH y IPaBOBi JepxKaBi.
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Te »x came CTOCYeThbCs 1 IPOLEAYPH BU3HAHHS 332 OCTAHOBOIO POKYpPOPa TUMYACOBO
BHJIYYCHOT0 MaifHa Oe3mificTaBHUM, 110 nepenadaveHo 4. 1 cr. 169 KIIK Ykpainn. ®aktuyHo
BHU3HAHHS IPOKYPOPOM THUMYAacOBOTO BHJIYYCHHS MaiiHa OE3MiJICTaBHUM HE IPONHCAHE
3aKOHOJABLEM SIK TPABOBMH MEXaHi3M 1 HE MiCTHTh (OOOB’S3KOBHX Y TaKUX BHIIAJKaxX)
PO3’SICHIOIOUNX HOPM oo iforo peamisanii. Hapa3i HopMaTUBHO He BCTaHOBICHO, B SKUH
caMe TepMiH 4acy MPOKYpOp BHHOCHTH MOCTAaHOBY HPO MOBEPHEHHS TUMYACOBO BHJIYYCHOT'O
MaiiHa; SKy BIJIOBINANBHICTG HECE MNPOKYpOP 3a HECBOEYACHE BHUHECCHHS BIAMOBITHOT
MMOCTaHOBH; YW MOXeE JOOpOCOBICHHMI BIIACHHK MaifHa IHII[IIOBaTH MPOLEIYPY PO3TIISILY
IPOKYpOPOM IUTAHHS IPO OE3MiJCTABHICTh BIIIydeHHS MaiiHa (HAIPUKIAM, IUIIXOM IIOJaHHS
BIJINOBITHOTO KJIOTIOTaHHS 200 3asBN).

AIICKBATHHM €JIEMEHTOM MEXaHi3My 3aXHCTY, 3TiAHO 3 MPOLECYAIbHUM 3aKOHOM, €
MOXJIMBICTh OCKAp)KCHHSI HEMOBEPHEHHS THMYacOBO BHIJIYYEHOTO MaiHa B HOPSAKY,
nepenbauenomy 1. 1. 4. 1 cr. 303 KIIK VYkpaiuu, npu KoHcraTamii Takoi Oe3qisuIbHOCTI
ciiayoro, Ai3HaBadya abo MPOKypopa i Yac JOCYJOBOTO MPOBa/DKEHHs. Biamosigna ckapra
MOJIA€ThCsT 0c00010 mpoTsiroM 10-Th THIB i3 MOMEHTY KoHcTaTamii Oe3xisuibHOCTI. [Ipn npomy
MOXXE BHHHMKHYTH CHUTYallis, KOJM HayeOTO KJIONMOTAHHSA HPO HAKNAJaHHS apeliTy MOJAaHO,
OJIHAaK CYJIOBI 3aCilaHHs 3 MIEBHHUX MPHYMH BiJKJIAJAIOTHCS, MUTAHHS MPO apEIlT 3aJHLIAETHCS
HEBUPILICHUM, 3T0JIOM po3risiy ckapru B mopsaky cT. 303 KIIK Ykpainu npusHavaeTscst Ha
IHIIy #aTy, IPOTE CYIOBE 3aCilaHHs 3HOBY MOXKE OYTH BiKJIaJCHO 1 IEPEHECEHO BAPYTe, KOIU
BXE BHHECEHO CYyJOBE pINICHHS 1 HAKIAJCHO apellT Ha MaifHo. Y pe3ynpTaTi CTpOK
HEOOIPYHTOBAHO TPHBAJIHMH, MAWHO 3HAXOAWTHCS HE3aKOHHO JIOBrO B CTaTyCl THMYacoBO
BUJTy4CHOT0, IOBEPHYTH HOro HEMOKIIMBO (HE3BaXKAIOYM Ha YCi 3aKOHO/ABYi BKA3iBKH Ha 1€ —
SK HACIHIJOK, NPOIYIICHHS CTPOKY) 1 3aXHCTHTHCS TaKOXX MOXe OyTH HEMOXIHMBO (depes
00’€KTHBHI ~TPUYMHH YM HECKJIQJHI  MaHIMyJsAMii, TOB’s3aHi 31  3JIOBXUBAHHSAM
MpOLIECYaIbHUMH IpaBaMu). SICKpaBUM NpPHKIAJOM HaBEJCHUX OOCTaBHH € yXBaja CIiJ40ro
cyami Bix 15.05.2019 y ciipasi Ne 520/9253/19 (npoBapkenns Nel-ke/520/5280/19).

OnucaHa BHIIE HEBU3HAYCHICTh YMOB MOPYIIYE OCHOBHI BUMOTH IPHUHIIMITY IPaBOBOI
Bu3HaueHOCTi. Teopif mpaBa KOHCTAaTye, IO IPaBOBAa BH3HAYEHICTH € OMHIEI0 3 YMOB
e(ekTHBHOI Iii BEpXOBCHCTBA MpaBa, a 3a0e3MeueHHs peali3alii BUMOT MPUHLMIY NPaBOBOL
BU3HAUCHOCTI y HOTO IMMPOKOMY PO3YMIiHHI € 3alOpYyKOI0 He yuile eeKTHBHOI peamnizamii Ta
3aXHMCTy NpaB JIOJWHM | TPOMaIsIHUHA, @ ¥ 3HAYHOTO BIOCKOHAJEHHS NPABOBOTO MEXaHi3My
JIepIKaBu.

KCY B mpoMy acmekTi 3a3Hauae, [0 «OJHHUM i3 €IE€MEHTIB BEPXOBEHCTBA IIPaBa €
NPUHIMI PABOBOI BU3HAYCHOCTI, y SKOMY CTBEPIUKYEThCS, IO OOMEKCHHS OCHOBHHUX IIPaB
JFOJMHY Ta TPOMAaJSHHUHA 1 BTUICHHS IUX OOMEXeHb Ha IPAKTHI[ JOMyCTHME JIHIIE 332 YMOBH
3a0e3MeucHHs Inepea0adyBaHOCTI 3aCTOCYBaHHS IIPABOBUX HOPM, BCTAHOBICHHUX TAKUMHU
obmexenusiMu» (Pitrenns Big 29 uepsust 2010 p. y cipasi Ne 1-25/2010) [1].

V Pimenni Bix 22 Bepecus 2005 p. y cupasi Ne 5-pr/2005 KCVY nifinioB BUCHOBKIB,
OI0 i3 KOHCTUTYWUIHHMX TPHHIMIIB PIBHOCTI 1 CHPaBeIJIMBOCTI BHIUIMBAE BUMOTA
BHU3HAYEHOCTI, SCHOCTI 1 HEIBO3HAYHOCTI IPaBOBOI HOPMH, OCKUIBKM IHIIE HE MOXe
3a0e3meunTd i OJHAKOBE 3aCTOCYBaHHS, HE BHUKIIOYAE HEOOMEKEHOCTI TPaKTyBaHHI Yy
MIPaBO3aCTOCOBHIH MPAKTUIL 1 HEMIHYYE TPU3BOIUTH 10 cBaBoi [1].

MiXHapoJHO-IIPaBOBa JOKTPHUHA 1 CyJ0Ba IIPAKTUKA PO3AUIIIOTH TaKy Ho3uLito. Tak,
y cnpaBi «Ctin Ta iHmi nporu Cnomydenoro KopomiBectBay €CILJI 3a3HauuB, mo BHMOTa
Kongennii (. 2 ct. 10) mpo Te, mo0 oOMeXeHHs 3IHCHEHHs CBOOOAM BHPa)KEHHS IOTJISIIB,
KOTpe Mae OyTH BCTAHOBIEHE 3aKOHOM, € PIBHOSHAYHUM BUMO3i, mepenbadeHid y m. 1 cT. 5
mpo Te, o Oyab-sike Mmo30aBieHHS cBoOoau Mae Oytu 3akoHHMM [9]. Kpim Toro, €CILI
Haronomrye: KoHBeHIist BuMmarae, mod Oyab-ske IpaBo, YW TO MHUCaHE, YU HEMHCaHe, OyIo
JIOCTaTHBO YiTKUM, a0 HaJaTH MOXJIMBICTh IPOMAaSIHHHOBI HAJICKHUM YHHOM INepeadadnTh
HACIIJIKU Jiii. BUCIOBY «3aKOHHUMIT» Ta «3riJHO 3 MPOLEAYPOI0, BCTAHOBICHOIO 3aKOHOM», Y
m. 1 cr. 5 3yMOBNIOIOTH HE JMIIE IOBHE JOTPUMAHHS OCHOBHHUX IPOLIECYabHUX HOPM
BHYTPIIIHBOICPIKABHOTO TpaBa, a i Te, o0 Oyab-siKe M030aBICHHS CBOOOIU Mae BiJIOBiIaTH
MeTi cTarTi 5 1 He € cBaBUIBHUM [9].

Otmxe, BIACYTHICTH YiTKOro (DOPMYNIIOBAHHA MEXaHI3My IIOBEPHEHHS THMYacOBO
BuinyueHoro MaitHa y KIIK VYkpainm rpyOo mopymiye KOHBEHIIHHE NpaBO KOXHOI 0coOn
BOJIOZITH, KOPHCTYBAaTHCS Ta PO3MOPSIKATUCS CBOEK BIACHICTIO. €IMHHM CIIOCOOOM, IO
JIO3BOJIUTh YCYHYTH BKa3aHi BHILE NPOTAJMHH 3aKOHOJABCTBA, € BHECCHHS BIAMOBIIHUX 3MiH
ta pgomnoBHeHb g0 KIIK Vkpainu. 30kpeMa, 3aKOHOIABIIO HEOOXIJHO TNependaduTu
KOHKPETHHH €JIMHUI MEXaHi3M PEryIOBaHHS MUTAHHS 100 THMYACOBO BUIYYSHOTO MaiiHa, a
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came:

— BHU3HAYUTH YITKUH 1 3pO3yMUIMH /s BCIX YYacHHKIB IIPaBO3aCTOCOBHOI
JiANbHOCTI CTPOK 3HAXOKEHHS MaifHa y CTaTyCl THMYacOBO BUIIY4€HOTO;

— mepen0auUTH IOPUIUYHI HACIIAKA HETIOBEPHEHHS THMYAaCOBO BHIIyYEHOTO MaifHa
[P HOPYIICHHI IPONECyalbHOTO CTPOKY 3HAXOKEHHS HOTO B IIbOMY CTaTyCi.

BonHouac 3MicT yka3aHuX 3MiH Mae OyTu copMOBaHUil 3 OrJIsiAy HE JIMIIE Ha BXkKe
nepenbadeHi iMIepaTHBHI HOPMH IIPOLECYalbHOTO 3aKOHONABCTBA, a i Ha MDKHApOIHHN
JIOCBiJI Ta yCTaJeHy HalliOHaJbHY CyJIOBY NpPaKTHKY, B ToMy umcii npaktuky €CIUL mo €
HEBiJ’€MHOI0 YaCTHHOIO YKPaiHCBKOTO 3aKOHOJABCTBA, a TAKOX HEOOXiJHICTH 3a0e3NeucHHS
MPUHLKIY BEPXOBEHCTBA IpaBa, AOTPUMAHHs NPUHLUITY MPABOBOI BU3HAUCHOCTI Y KOXHIN
NPaBOBIH JeprKaBi.

BucnoBku. TakuMm 4YHHOM, TOTPUMaHHSI KOHBEHLIHHUX MPaB JIIOAMHH i POMAJITHUHA
Mae OyTu NHpIOPUTETOM KOXKHOi IpPaBOBOI JE€p)KaBH, 1 HE JIMIIE IOKa30BO HAa MDKHApPOIHO-
IpaBOBill apeHi, a # (akTW4HO B Aii Ha PiBHI HAIIOHAIBHUX CIHOCOOIB 3aXHCTy MOPYLICHUX
MpaB MiJ Yac 3A1HCHEHHS KPUMiHAJIBHOIO MpoBakKeHHs. CTBOPEHHS €IMHOTO IUIalyiapMy st
3a0€3MeUeHHs] PO3BUTKY KPHMIHAJIBHOIO IpPOLIECYalbHOro ImpaBa Ta (HOPMYBAHHS €IUHOL
MPaBO3aCTOCOBHOI NMpPaKTHKHU CHpHATHME (HOPMYBAHHIO IOBIpH CYCIUIBCTBA K JO OpPraHiB
JIOCYIOBOTO PO3CIIiTyBaHHS, TaK 1 10 CyJJOBOI 'JIKH BJIaIH B LLIIOMY.
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ABSTRACT

Yevgen Yakovykh. Theoretical-legal and practical issues of implementation of the
conventional right of ownership during the temporary seizure of property in criminal proceedings.
Guarantees of compliance with the convention rights of an individual are a priority of every state.
However, taking into account that during social interaction there is always a clash of interests of a large
number of subjects, the main task of the state in such a case is to create the necessary conditions for
balancing them, in particular, in the context of establishing effective mechanisms for the application of
legislative restrictions on human rights and freedoms during criminal proceedings.

This article analyzes the need to comply with conventional guarantees of a person’s property
right during criminal proceedings, in particular during the application of such a security measure as
temporary seizure of property. Based on the interpretation of the norms, «temporary seizure of property»
is a balanced mechanism of legal norms, which at the same time contribute to the implementation of an
effective investigation through the prompt execution of the tasks of each criminal proceeding, and
preserve the opportunity for the bona fide owner to protect his rights and by using other legal means to
restore the situation that existed before the restriction of ownership of certain property.

However, the mechanism of «temporary seizure of property» and its return is not fully regulated
by the current Code of Criminal Procedure of Ukraine, which in practice leads to numerous abuses by
pre-trial investigation bodies and, accordingly, gross and disproportionate restrictions on bona fide
owners in the right to own their property. Such uncertainty of conditions violates the basic requirements
of the principle of legal certainty.

The only way to eliminate the above-mentioned gaps in the legislation is to make appropriate
amendments and additions to the Code of Criminal Procedure of Ukraine, the content of which is
proposed in this article.

Keywords: property, property right, mechanism for protection of property right, temporary
confiscation of property, seizure of property, principle of legal certainty, lack of mechanism for return of
temporarily seized property.
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