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Ukrainy, statei 268, 271 Kodeksu Ukrainy pro administratyvni pravoporushennia (sprava pro pravo
vilnoho vyboru zakhysnyka) [Decision of the Constitutional Court of Ukraine dated 16.11.2000 No. 13-
pr/2000 in the case of the constitutional appeal of citizen Soldatov Hennadiy Ivanovych regarding the
official interpretation of the provisions of Article 59 of the Constitution of Ukraine, Article 44 of the
Criminal Procedure Code of Ukraine, Articles 268, 271 of the Code of Ukraine on Administrative
Offenses ( the case about the right to freely choose a defense attorney)]. Ofitsiinyi visnyk Ukrainy. 2000.
Ne 47. St. 109. [in Ukr.].

10. Kodeks Ukrainy pro administratyvni pravoporushennia [The Code of Ukraine on
Administrative Offenses] : Zakon Ukrainy vid 07.12.1984. URL
https://zakon.rada.gov.ua/laws/show/80731-10. [in Ukr.].

ABSTRACT

Alaskar Huseinli. Problems of legal regulation of the lawyer's legal activity in
administrative proceedings. The article examines the main problems of legal regulation of a lawyer's
activities in administrative proceedings. The author notes that currently the legislation regulating the
professional legal activity of lawyers in Ukraine is in a state of renewal and modernization. It is the
sphere of administrative regulation of the activities of lawyers that requires legal regulation specifically in
the aspect of determining the legal status of a lawyer, guarantees for the implementation of lawyer
activity, improper legal consolidation and application in practice of the provisions regarding the rights
and duties of lawyers in administrative proceedings.

The article also focuses on the fact that in order to modernize the bar, it is necessary to take into
account the following needs: 1) reforming the bar institute by borrowing the international and European
practice of the activity and functioning of the bar; 2) legislative improvement of the legal provisions of
the Code of Administrative Procedure of Ukraine and the Criminal Procedure Code of Ukraine in order to
ensure the possibility for lawyers to use their legal rights in practice and to increase the safety of lawyers
during the judicial process; 3) improvement of state legislation in the field of activity of Ukrainian
lawyers behind bars and, accordingly, foreign lawyers on the territory of Ukraine; 4) improvement of the
system of professional development of lawyers in Ukraine and provision of necessary training and
retraining of lawyers in Ukraine at the legislative level.

The author identified the main problems of legal regulation of the lawyer's legal activity in
administrative proceedings. It was concluded that the obsolescence and inconsistency of the
administrative and legal norms of the current legislation leads to the impossibility of the lawyer realizing
his legal rights and duties. It is emphasized that the absence of a clear list of powers of a lawyer as a
participant in administrative proceedings leads to certain difficulties in protecting the rights, freedoms and
interests of a person, and to the fact that the role of a lawyer in administrative proceedings becomes
optional. And this creates obstacles for citizens to exercise their constitutional right to protection within
the framework of administrative-delict proceedings.
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IHNEPCIIEKTUBH YJTOCKOHAJIEHHA 3AKOHOJABYOI'O
3AKPIIIVIEHHSI OBCTABHMH, 1O BUK/IIOYAIOTH
AIMIHICTPATHUBHY BIAIIOBIJAJIBHICTD

3nilicHeHO crpo0y OOIPYHTYBAaHHS IEPCIEKTHB yNOCKOHAICHHS 3aKOHOJABUOrO 3aKPIiILICHHS
00CTaBHH, 1[0 BUKIKOYAIOTh aJMiHICTPaTHBHY BiAIOBIJaibHICTh. HarosomeHo, o cydacHi miaxomu 10
BPETyIIOBAHHA CYCHIIBHHX BiHOCHH aJMiHiCTPaTUBHO-NPaBOBUMH HOPMaMH 30CEpPEIKEHi B Mexkax
TPhOX CKJIQJIOBUX: aIAMIHICTPaTHBHOTO CYAOYMHCTBA, AAMIHICTPATUBHUX CIpaB (aaMiHICTPaTHBHUX
MPOLEYpP) Ta CHPaB MPO AMIHICTPATHBHI NPaBONOPYLIEHHS (MPOCTYIKK). 3BEPHEHO yBary Ha Te, 110 B
MEePCIEKTHBHOMY 3aKOHOJIABCTBI YKpaiHM MPO aJMIHICTPAaTUBHY BiAINIOBIJaIbHICTE Mae OYTH BpPaXOBaHO
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IPHHIUI [PIOPUTETHOCTI HpaB, CBOOOJ Ta 3aKOHHMX IHTepeciB ronuHU. Bka3aHo Ha HeOOXiAHICTH
KOHKpeTH3alii Ta iMIepaTHBHOCTI 3BUIBHEHHS BiJ aAMIHICTPaTHBHOI BiMOBIJAJBHOCTI 3a YMOBH
MaJIO3HAYHOCTI BYNHEHOTO IPABOIOPYIICHHS, a TAKOXK YHACIIIOK BYMHEHHS IIPABOIOPYILICHHS ITiJ| i€
HerepeOopHOi cuii abo HaJ3BUYaHMX 00CTaBMH. HaronomeHo Ha JOUIIBHOCTI 3BUIBHEHHS BiX
aZMiHICTPATHBHOT BiAMOBIJAJBHOCTI Y 3B’SI3KY 31 BUMHEHHSIM aJAMiHICTPATHBHOTO MPABOMOPYIICHHS ITiJ
niero izuvnoro Ta/abo meuxivHoro mpumycy. OOrpyHTOBAHO IOLIBHICTH HOPMATHBHOTO 3aKPiIICHHS
MOPS/IKY 3alOBHEHHS (OPMYNSpiB MPO HAsBHICTH OOCTABHMH, LIO BHKIIOYAIOTH aJMiHICTPATHBHY
BI/IMOBIJAJIBHICTE. 3pO0JEHO BHCHOBOK, MI0 3a0e3nedyeHHs BCEOIYHOr0 pO3IJSIAy CIOpaB  IMpo
aZMiHICTPATHBHI MPABOMOPYLICHHS HEMOXJIMBE 0€3 PO3LIMPEHHS i yTOYHEHHS Mepeniky 00CTaBHH, 110
BUKIIFOYAIOTh aJIMIHICTpaTHBHY BiANoBiganeHicTh. IlinkpeciaeHo, mo y KVYnAll He mnepenbadeHo
creniaabHOl MPOIEeAYPH BCTAHOBIICHHS 00CTABHH, 110 BUKIIOYAIOTH aMiHICTPATUBHY BiOBiJaTbHICTb.
Takuii craH CrnpaB 3aBaxkae e(EKTUBHOMY 3aXHCTy INpaB Ta 3aKOHHMX IHTEPECiB 0Ci0, MO0 SKUX
PO3MIISAAETBCS HHUTAHHSA [P0 HPHUTACHEHHS [0 aJIMiHICTpaTHUBHOI BimosixaneHOCTi. IlinTpumano
MO3ULII0 TPO HEOOXIMHICTh PO3POOKH SKICHO HOBOTO KOJM(IKOBAHOrO aKTa IpO aIMiHiCTpaTHBHY
BIIOBiAbHICTE B YKpaiHi y MalOyTHBOMY.

Knrwuosi cnosa: aominicmpamusna 6i0nogioanvHicms, 00CMAsUHU, AOMIHICMpamusHe
NpPABONOPYUIEHHsl, YOOCKOHATICHH S, 36LIbHEHHs 810 BION0GIOAIbHOCMI, NCUXTYHUL CMAH, NCUXOJOIYHA
donomoea, €6poinmezpayis.

IMocranoBka npo6JieMu. /[0BOJI OYEBUIHUM CHOTOJHI € (DaKT TOrO, IO PO3BHUTOK
BITYM3HSIHOTO 3aKOHOZABCTBA NPO aJAMIHICTPATHBHY BiJIIOBIJAIBHICTh HE MAa€ Y3rO/PKEHOTO
HanpsiMy. [lopsin i3 YHMCIEHHMMM TPOEKTaMHM Ta INPOMO3ULISAMH Bia (axiBUiB y HapuHi
JIENIKTHOTO TpaBa HEOOXIJHO CHMpaTUCS Ha HAOJIKEHHsS 10 CTaHmapTiB €BpomnenchbKoro
Coro3y (mami — €C) 3 uporo muTadHs. [IpHuoMy CTOCOBHO €BPOIEHCHKOTO 3aKOHOIABCTBA
Tako)XX MOXKHA KOHCTAaTyBaTH HAsBHICTb  OaraTOMaHITHICTh MOMIIS/IIB  Ha  MicIe
aJMiIHICTPAaTHBHHUX CAHKILIH y CHCTEMi FOPUANYHOI BIAMOBINANBHOCTI (Di3MYHUX OCi0. 3HAYHOIO
MiIpOI0 IIe CTOCYEeThCA TpaHCc(opMalii afMiHICTpaTHBHOI BiAIOBIAAIbHOCTI B 1 TpaaumiiHOMY
PO3yMiHHI Y TpaBO MPOCTYIKIB, OXOIUICHHS BCIX MPOTUIPABHUX il 3 MEHIIOK CYCHIJIEHOIO
HeOe3MEeYHICTIO KPUMIHATBHO-IIPaBOBUMH HOPMaMU YX HOPMaMU IUBITEHOTO IpaBa. Tak camo
JIUCKYCIHHMM 1 JIOCI HEBUPINIEHUM Ha HAIlOHAJLHOMY pIiBHI € NMUTaHHSA aJMiHICTPaTUBHOL
BIJNOBIJAIBHOCTI IOPUAMYHUX OCI0, [0 3HAYHOIO MIPOI0 OOMEXYy€e IPAaBO3aCTOCOBHY
JUSUTBHICTh YIMOBHOBR)KCHHX CYO’ €KTIB IIOJI0O CBOEYACHOTO 1 €(EKTHBHOTO pearyBaHHs Ha
(hakTH BUMHEHHS IPOTHIPABHUX disHb.

VY CyKymHOCTI Ll CTBOPIOE KOJIO IpoOJIieM HOPMAaTHBHOIO, OpraHizaiiiHoro Tta
[IPaBOOXOPOHHOTO  XapaKkTepy, BHUPIMIEHHS SKUX BOAYA€TbCS  MOXKJIMBUM  IIIIXOM
3aMpOBa/KCHHST KOMILICKCHOT I[EHTPATi30BaHOI [ep>KaBHOI MONITHKU MO0 YAOCKOHAJICHHS
IHCTHTYTy aJMIHICTpaTHBHOI BiJNOBigadbHOCTI B  YKpaini. [lpuuomy He MokHa
MIPUMEHIIYBATH BKJIMBICTH LBOTO KPOKY SIK B YMOBaX TPUBAIOUOTO PEKUMY BOEHHOTO CTaHY,
TaK i y IOBOEHHUH TIEPioI.

3 ommay Ha BHUIIEBUKJIAACHE JOCTIDKEHHS IEPCHEKTHB  YJIOCKOHAJCHHS
3aKOHOJ]ABUOTO 3aKPIIJICHHS] 00CTaBHH, II0 BUKIIIOYAIOTh aIMIHICTPaTUBHY BIIIMOBIJAIBHICTD,
HaOyBae HEBIKIIQJHOTO 3HAUYEHHS Ta aKTYaJIbHOCTI.

AHani3 nyOaikauiii, B SIKHX 3aM04YaTKOBAHO BHpilleHHs Wi€i mnpoOdaemu.
JocnipkenHo npo0ieM aJMiHICTpaTHBHOI BiJIOBITAaJBHOCTI NPHUCBATHIIM CBOI Mpali Taki
naykosui, sk: E.Jlemcokuii, P.Kanroxuuii, B. Konmakos, O. Ky3emenko, b. Jlorsunenko,
. JTyk’sineup, P. Omanpkuii, C.. IletkoB, B. Tepemenpkuii, X. SIpmaki, O. FOHiH Ta Garato
IHIIHX.

BonHouac moTpiOHO HAaroJOCHTH Ha TOMY, IO Oe3rnocepeaHb0 OOCTaBHHH, IO
BUKJIIOYAIOTh aAMIHICTpaTUBHY BiANOBIJaNbHICTh, 1€ HE CTAaBalH INPEIMETOM HAayKOBOTO
MOUIYKY. 3BakKaloud Ha JIIOJAUHOLIEHTPUCTCHKY JIOKTPUHY CYYacHOrO aaMiHICTPAaTHBHOIO
IIpaBa, yAOCKOHATIEHHS 3aKOHOJABYOTO 3aKPIiIIEHHS TAKUX OOCTaBHH BiJirpa€ KIIOYOBY POIb
y 3a0e3nedeHHi mpaB, cBOOOX 1 3aKOHHUX IHTEpeciB JIOAWHH. TakuM YWHOM, MHUTaHHS
YIOCKOHAJICHHS 3aKOHO/IaBUOTO 3aKPIMUICHHS! 00CTaBUH, IO 3BUILHSIOTH Bijl aAMIHICTPAaTUBHOI
BiJIIIOBIAJIbHOCTI, HA0YBa€ HEBIAKIATHOTO 3HAYCHHS.

Metolo cTaTTi € BHU3HAUEHHs IIEPCNEKTHB YJOCKOHAJICHHS 3aKOHOJABYOTO
3aKpilUIeHHsT 00CTABUH, 10 BUKJIFOYAIOTh aIMiHICTPaTHUBHY BiANOBIIaIbHICTb.

Buxuiag ocHoBHoro marepiany. Ciin posnodaTd 3 TOro, 10 Cy4yacHi MOTJIIIM Ha
aJMIHICTPaTUBHO-TIPABOBI BIZHOCHHH 30CEPEDKEHI B MEXaX TPbOX CHCTEMOYTBOPIOIOYHX
KOMIIOHEHT: aJMiHICTPaTHBHOTO CyJOYMHCTBA, aJMIiHICTPaTUBHUX CIIpaB (aAMiHiCTPaTHBHHX
MIpoILelyp) Ta CIpaB PO aAMiHICTPATHBHI PABOIIOPYIICHHS (IPOCTYIIKH).

SIKIIO TOpKATHCS MEepIIoi CKIaJoBOi, TO MOYKHA BIIEBHEHO CTBEPAKYBATH IIPO TE, IIO
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B VYkpaiHi edexkTHBHO (yHKLIOHye cucTeMa aJAMiHICTpaTHBHHX CyxiB. KirrouoBum
KoaudikoBaHUM akToM BucTynae mupuidHsatuid 06.07.2005 Komekc aaMiHICTpaTHBHOTO
CYIOYMHCTBA, IO BHU3HAUA€ IOPHUCIUKIIIO Ta MOBHOBAXXCHHS aAMIHICTPAaTUBHUX CYJiB,
BCTaHOBIIIOE IIOPSIIOK 31HCHEHHS CYJOYMHCTBA B aIMiHICTPaTHBHUX cynax [1].

CrocoBHO npyroi CkiIagoBoi MOTPiOHO BKa3aTH Ha HPHHHATTA BaXUIUBOTO, 0e3
nepebinbineHHs, 3akoHy Ykpainu «[Ipo amminictpatuBHy npouexypy» Bin 17.02.2022, mo
pEeryIIoe BiHOCHHH OpTaHiB BUKOHABUOI BIAAM, OpraHiB BIagu ABTOHOMHOI PecrmyOGmiku
KpuM, opraHiB MICIIEBOrO CaMOBpsIyBaHHS, iX MOCaJOBUX 0cCi0, IHIIUX CyO’€KTiB, SfKi
BIAMOBIJHO 10 3aKOHY YHNOBHOBa)KCHI 3AilicHIOBaTH (yHKHii myOmiuHOI amMiHicTpamii, 3
(iI3MYHIME Ta IOPUIUYHUMH 0COOAMHM IIIOJI0 PO3TIISAY 1 BUPIIICHHS aJMIHICTPAaTUBHUX CIIPaB
y nyci Bu3HaueHoi KoHcturynieo YkpaiHu 1eMOKpPaTHYHOI Ta MPaBOBOi JEp>KaBH Ta 3 METOIO
3a0e3MIeueHHS IIpaBa 1 3aKOHY, a TaKOX 3000B’A3aHHS Jep>kaBU 3a0e3leuyBaTH 1 3aXUINATH
npaBa, cBOOO/IM Ta 3aKOHHI IHTEPECH JIIOMHY 1 rpoMajsiHAHA [2].

ono Tperhoi CKIaIOBOI — BIAHOCHH, IO CKJIANAIOThCS y 3B’A3KY 31 BUMHEHHSIM
aJIMiHICTPATHBHUX IPaBONOPYIIEHb, — BiIOyBaeThcs HalOumbIe auckycid. Cama coboro
aJIMiHICTpaTHBHA BIAMOBIIANBHICTh MOXe OyTH €()EeKTUBHUM IHCTPYMEHTOM B YKpaiHi, ane 1i
PO3BUTOK BiIOYBAETHCS BKpai 0€3CHCTEMHO. 3HAYHOIO MIpOIO Iie MOB’S3aHE 3 TPUBAIOYOIO
niero Konexcy Ykpainu npo aaMiHicTpaTHBHI npaBonopymieHHs Big 07.12.1984 [3], xorpuii
JI0ci He 3aMiHEHO Ha OLJIbII MPOTPECHBHUI 3aKOHOJABUMH aKT.

SIKIo po3risiiaTté aJAMIHICTPATHBHY BiANOBINAJIBbHICTh OUIBII MPEAMETHO, TO CIIiJ
norogutucs 3 nymkor B. KonmakoBa, mo, mo-mepmie, Miclie i pojb aIMIiHICTPaTUBHOI
BiJIIIOBIaJIbHOCTI B aJIMiHICTPAaTHBHO-IIPABOBOMY IIPOCTOPI BH3HAYAETHCS HAacaMIIEPE] THM,
IO BiJHOCHHHM AaJMIHICTPAaTUBHOI BiANOBifaJBHOCTI pPa3oM i3 BiZHOCHHAMH IIyOIiYHOTO
YIpaBIiHHS, aaMIHICTPaTUBHUX TMOCIYT 1 aIMIHICTPaTUBHOTO CYJOYMHCTBA YTBOPIOIOTH
mpeaMeT — aaMiHicTpaTuBHOro  mpaBa.  [lo-mpyre,  ocoONMBICT  aAMiHICTPAaTHBHOL
BiJIMIOBIAaJIbHOCTI TOJSITa€ y MParMaTUYHOCTI I TEOPETHYHHX KOHIEIMIi, IepeBakHa
CIIPAMOBAHICTh SKUX OKpecieHa mpoOmematukoro KVYHAIL. A mo-Tpere, 0COONHUBICTIO
aJIMIHICTPATUBHOI BIAMOBIAANBHOCTI € TICHI 3B SI3KH 3 KPUMIHAJIBHOIO BiNOBIJAJIBHICTIO, TOJI
SIK aJIMIHICTPAaTUBHOTO MPOCTYIKY — 3 KpUMIHAIBHUM MTPaBONOpYyIIeHHsM [4, c. 7].

OxpiM 1poro, Bapro morogutucs 3 b.JlorBuHeHKOM y TOMY, IO HAaraJbHOIO
npoOJIeMOI0 ClTiJi BBKATH MCKYCIIO NPO IMEPCHEKTHUBH MOIANBIIOrO iCHYBaHHS YHHHOTO
KVYnAII nusixom #oro canauii abo » 3aMiHM SIKICHO HOBUM KojaudikoBaHuM akToM. Ha nymKky
BUCHOTO, 1 Hepmmif, i Apyruil i3 MOXIMBHX CIEHApiiB HEAOCTaTHHO PO3POOIEHI, a TOMY
JIIOYMH KOJEKC IMPOJOBXKYE CBOE ICHYBAaHHS, «HAKONMUYYIOUW» Yy BIACHOMY 3MICTI 3MIiHH 1
JIOTIOBHEHHSI, MPU3HAYEH] AU HOJINIICHHS HOro akTyaJbHOCTI Ta BINIOBIAHOCTI BHMOTaM
cporofieHHs [5, c. 145]. Tak camo crnpaBeIMBUM € BU3HAHHS TOTO, IO HOJIOXKEHHS YHHHOTO
KVYnAIl crorosHi He MOXXHa BBaXaTW JIIEBMM IHCTPYMEHTOM IPOTHAII aIMIHICTpaTHBHUM
IPaBONOPYLIEHHAM Yy cdepi oxopoHH 3m0poB’s. Lle piBHOIO MiIpOI0 CTOCYETHCS
HEBIINOBIIHOCTI BHMOTaM CBOTOACHHS 3HAYHOI YACTHHU SK MaTepiajbHUX, TaK 1
npolecyaabHUX Horo HOpM [6, c. 5].

[MinTpuMyoun HaBe#eHI Te3W, HOTPIOHO BIAMITHTH Te, IO y HEPCHEKTHBHOMY
3aKOHOJABCTBI YKpaiHM MpO aaMiHICTPAaTHBHY BiJIOBiJalbHICTE Ma€ OyTH BpaxOBaHO
MPUHINI IPIOPUTETHOCTI MpaB, CBOOOA Ta 3aKOHHHUX IHTEpeciB JIOAWHH. JlOCATHYTU ILBOTO
CTpATEeTiyHOrO IpIOPUTETY MOXKJIMBO, 30KpeMa, 3aBIIKH Heperyisiy oOCTaBHH, IO
BUKJIFOUAIOTh aIMiHICTPATHBHY BiJIMOBITAJIbHICTb.

Haranaemo, mo cboroaHi Taki 00CcTaBUHM BU3HaueHi y cT. cT. 17-22 KYnAIl Tak, y
BUMAJIKY, SKIIO ocoba disyia y cTaHi KpaliHbOI HE0OXiJHOCTI, HeoOXiJHOT 000opoHU abo Oyna y
CTaHI HEOCYIHOCTi, BOHA HE IiUIArae aAMiHICTPaTUBHIH BiANOBINATBHOCTL. Y CBOIO UepTy,
JIONTYCKAEThCS  MOXJIMBICTH  3BUIBHEHHSI BiJl aJMIiHICTPAaTHBHOI BiJIMOBIJAIBHOCTI IpH
MaJo3HauHOCTI mpasonopymeHHs (cT. 22 KYnIAII). V Takomy pasi oprad (mocagoBa ocoda),
YIIOBHOBa)KCHHH BHPIIIYBaTH CIPaBy, OOMEXKYETbCS YCHHM 3ayBakeHHsM. KpiMm Toro,
TIOJIOXKEHHS I1i€1 CTAaTTi He 3aCTOCOBYIOTHCS O IPABONOPYIIEHb, NependadeHux 4. 4 ct. 121,
4.5 cr. 122, c1. c1. 122-2, 122-4, 4. 3 c1. 123, 9. 2-5 cT. 126, ct1. c1. 130 Ta 161-1 KYnAII [3].

SIKIO MOJMBUTHCS Ha MPOLECYalbHI acleKTH wLi€l MpoOjJeMH, MOXKHA BKa3aTH Ha
0o0cTaBHHY, 10 BUKJIIOYAIOTh MPOBAJDKEHHS y CIPaBi PO aJMiHICTpaTHBHE PABOIOPYIIECHHS,
3akpimieHi cr. 247 KYnAIl Jlo takux oOcTaBHH Hajexarb: 1) BiACYTHICTH MOAIl i CKiIamy
a[MIHICTPAaTHBHOTO IPABONOPYIICHHS; 2) HEJOCATHCHHS OCO0OI0 HAa MOMEHT BUYHHCHHS
aJIMiHICTPATHBHOTO MPAaBOMNOPYIICHHS MIICTHAAUATHPIYHOrO BiKY; 3) HEOCYQHICTH 0co0H, sKa
BYMHWJIA NPOTHUIIPABHY [il0 4M Oe3ALIbHICT; 4) BUMHEHHS Iii 0c000I0 y CTaHi KpalHBOL
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HeoOXimHocTi a00 HeoOXimHOI OOOpOHH; 5)BUJAHHA aKTa AaMHICTii, fAKIIO BiH ycyBae
3aCTOCYBAHHA aJMIHICTPAaTUBHOTO CTATHEHHS; ©6) CKacyBaHHS akTa, 10 BCTAHOBIIOE
aJMIHICTPAaTUBHY BIINOBIIANBHICT;, 7)3aKiHYEHHS HAa MOMEHT pO3IJSLY CIPaBU IIPO
anMIHICTpaTUBHE IPABONOPYLIEHHS CTPOKIiB, mepexdadueHuX CcT. 38 IBOro KOJEKCy;
8) HasgBHICTH IO TOMYy caMOMy (hakTy ImI0OJ0 0coOu, sIKa HNPUTATAEThCA OO aJMiHICTPaTHBHOI
Bi/INOBiJAJILHOCTI, TIOCTAHOBH KOMIIETEHTHOTO OpraHy (IocafoBoi OCOOM) NMpO HaKIaJCHHS
aJMIHICTPATUBHOTO CTATHEHHsS a00 HECKACOBAaHOI IMOCTAHOBM IIPO 3aKPHUTTS CIPAaBU IIPO
aJMIHICTpaTHBHE TPAaBONOPYIIEHHS, a TaKOXX MOBIJOMJIGHHS TIpO Migo3py o0codi y
KPUMIHAIPHOMY HpPOBaIKCHHI MO JaHOMY (akTy; 9) cMepTh ocobu, Mmoo sAkoi Oymo
po3mnovaro mpoBajpkeHHs y crpasi [3]. Sk Gaummo, okpemi 3 0OCTaBHH, IO BHKJIIOYAKOThH
MIPOBA/KEHHS, TOTOXXHI 00CTaBUHAM, 1110 BUKJIFOUAIOTh aIMiHICTPATHUBHY BiJIIMOBIJAJILHICTb.

Crnupaovuch Ha BKa3aHMH HaMU MPHHLMI HPIOPUTETY MpaB JIIOAMHH, CHPOOYyEMO
BHU3HAYUTH TEPCNEKTHBU YAOCKOHAIEHHS OOCTaBMH, IO BHKIIOYAIOTH aJMIHICTPATHBHY
BIIIOBiIaNIbHICTh, y 3aKOHONABCTBI YKpaiHU, aKIEHTYIOUH yBary Ha IICHXOJIOTIYHOMY CTaHi
oco0u, sika BYMHHIIA aIMiHICTPAaTUBHE NIPABOIIOPYILIEHHS.

VY nomnepesnHix NOCHIPKEHHSIX HaMH HaroJollyBajlocs Ha TOMY, IO Taki 00CTaBHHHU,
SK HEOCY[HICTh, KpaliHi HEOOXiNHICTh Ta HeoOXimHa o00OpoHa, MOpsA] 13 yKpaiHCHKHUM
3aKOHOJABCTBOM 3HAMIUIM BioOpaXkKeHHs y NMPaBOBOMY MAacHBI HM3KM JEpXkaB — y4YaCHHIb
€C, nme 30epircst 3a3HaueHuid iHcTUTYT (Jlarsii, JIuTBM Tomio). MoBa #ije mpo cTaH, KOJIH
ocoba, fKa BYMHWIA aJMIHICTpaTHBHE IIPABONOPYIICHHA, HE MOIJA YCBIIOMIIIOBATH
MPOTUIPABHOTO  XapakTepy CBOEi MOBEMiHKM. TakoXX 1Iie CTOCYeTbCS  BUMHEHHS
aJMIHICTPaTHBHOTO IPAaBONOPYIIEHHS B YyMOBaX HeoOXigHOI 00opoHH abo KpaiHbOl
HeoOXiMHOCTi — 3am00iraHHs MKOAK OLIBII BasKJIMBUM CYCIUIBHUM iHTEpECaM.

o crocyeTbest Maao3HAYHOCTI AAMIHICTPATHBHOIO IPAaBOIOPYIIEHHS, BBAXXa€MO
LUUIKOM MOXJIMBUM 1 JOUUIBHMM KOHKPETH3alil0 Ta IMIICPATUBHICTH 3BUIBHEHHS BiJ
aJIMiHICTPaTHBHOI BIATOBIaIbHOCTI 3 Ti€i miactaBu. Tak, 3rigHo 31 cT. 284 KYnAII HaBiTh 32
YMOBH BHHECEHHS YCHOTO 3ayBa)KCHHs 0CO00i, siIka BUMHWJIA MaJlO3HAYHE aJMiHICTPAaTHBHE
MIPaBOMOPYILICHHS, YNOBHOBaXKCHUI Cy0 €KT Ma€ BUHECTH IOCTAHOBY PO 3aKPHUTTS CIIPAaBU
[3]. 3 iHmoro OOKy, AWMCHO3WUTHBHICTH MLI€I HOPMH MPH3BOJAUTH 110 BHOIPKOBOCTI W
KOPYNILIMHUX pU3HKIB IpH 1i 3acTocyBaHHI. TakuM YMHOM, YMOBHU 1 HOPSIOK MalO3HAYHOCTI
MaroTh OyTH 4iTKO BPETyJIbOBAHUMHU.

Takox BBaXaeMO MLIJKOM HEOOXiHUM HOPMATHUBHO 3aKpPIMHUTH 3BUIBHEHHS Bij
anMIHICTPaTUBHOI  BiANOBIJANBHOCTI y 3B’SA3Ky 31 BUMHCHHSAM aJMiHICTPaTHBHOTO
MPaBOIMOPYLICHHS Mix Aiero (isudHOro Tta/abo rncuxiyHoro mpumycy. Taka oOcTaBHHA
JIO3BOJIUTH ~ Kpalle BPEryJNIOBATH 3aXUCT TpaB o0coOW, sKa JOMyCTHIa BYMHEHHS
nportunpaBHoro JisHHA. [lpuuuMHM #  yMOBM BYMHEHHS HHU3KM  aJMIiHICTPATHBHHX
MIPaBOINOPYIIEHb YacTO CYNPOBOMXKYIOTBCS 3a3HauyeHUM npumycoM. OTxe, yBara 10
ICHXOJOTIYHOIO CTaHy OCOOM, fKa BYMHMIA aJMIHICTpaTUBHE MPABONOPYIICHHI, SK 1
cBoeyacHe 3a0e3nedyeHHs il MpaBa Ha ICHXOJIOTIYHY IOIOMOTY Y 3B’A3Ky 3 LUM, MOXYTh
CYTTEBO BIUTMHYTH Ha CYTHICTh aJMiHICTPATHBHOI BiINOBIJAJILHOCTI.

He meHm motpeOyroyuM 3aKOHOJABYOTO 3aKPIIUICHHS CJiJ BU3HATH 3BIJIBHEHHS Bij
aJMIHICTPAaTHBHOI BIJTOBIAaNbHOCTI BHACTINOK BYHMHEHHS IIPABONOPYLICHHS TiJ Mi€l0
HenepeOopHOT cuiti ado 3a HaA3BUYAHHUX 00CTaBHH.

HaocTtaHok MOTpiOHO YiTKO OKPECIHUTH MOPSIOK | YMOBH 3aCTOCYBAHHS THUX YH 1HIIAX
00CTaByH, IO BHUKIIOYAIOTH aJMIHICTPaTUBHY BiINOBiJaNBHICTE. JlOCATHYTH IHOT'O MOXKHA
gepe3  3alpOBa/UKCHHS  BIiANOBiMHMX  (OpMymsapiB, II0 MaloOTh  3alOBHIOBATUCH
YIOBHOBaXXEHHMH Cy0’€KTaMU IOPs i3 MPOTOKOJIOM IPO aIMiHICTPATUBHE NPABOTIOPYIICHHS.
BBaxkaemo, 110 10 TUIOBHX 3allMTaHb Y HUX MOJKHA BIJIHECTH TaKi: 4u Jocsriia ocoba BiKy, 3
SIKOTO HacTae aJIMIHICTpaTHBHA BiJMOBIJAIBHICTE; Y Maja MOKJIMBICTh YCBIIOMITFOBAaTH CBOL
Iif Ta KepyBaTH HMMM; YU PO3yMilla, [0 BUYMHEHE AiSHHS € MPABONIOPYLICHHAM; 4d OynIH il
HEOoOXiMHUMHU JUIL 3aXUCTy OCOOHMCTHX a00 CYCHINBHUX IpaB a0 iHTepeciB; YW CTAHOBIIU
BXKHTI Ji1 €IMHHUH CIIOCIO 3aXUCTy; YK OyNO AisSHHS BUKIIMKAaHE KPalHBbOIO HEOOXITHICTIO; YU
Mayia oco0a rpaBo Ha TOMUIIKY?

BucHoBKH. Y TNOIIyKax MEPCHEKTHB YJIOCKOHAJCHHS 3aKOHOAABUOTO 3aKPiIUICHHS
00CTaBHH, 10 BUKJIIOYAIOTh aMiHICTPATHUBHY BiANOBIAJbHICTh, BAPTO HE JIMILE 3BaXKATH HA
HalliOHAJIBHI TPaauLii, a i HaMaraTucs aJlanTyBaTH BITYU3HIHE 3aKOHOIABCTBO 10 CTaHIAPTIB,
nitounx y €C [7, c. 175].

3abe3neueHHsT BCEOIYHOTO PO3IIISIYy CHpaB MpPO aAMIiHICTPAaTHBHI NMPaBONOPYIICHHS
HEMOXJMBEe 0e3 pO3MHMPEeHHA # YTOYHEHHA MepeliKy OOCTaBHH, IO BHUKIIOYAIOTh
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aaMiHicTpaTuBHy BinnosizampHicTh. Hapasi y KVYnAIl ne mnepexbadyeno crewmianbHOT
TPOLETypH BCTAHOBIICHHS OOCTaBWH, IO BUKIIIOYAIOTh aJMIHICTPATHBHY BIAMOBIJAIBHICTD,
ane y OINBIIOCTI BUMAJKIB Taki 0OCTaBHHH BCTAHOBIIOIOTHCS HPH CYIOBOMY PO3ITIAAL CIIpaB
PO aAMiHICTPATHBHI NpaBoNOpymmeHH. 1le 3aBaxae e)eKTHBHOMY 3aXHCTy IPaB Ta 3aKOHHUX
iHTepeciB  0ci0, CTOCOBHO SKHX pO3IJILNA€THCS IUTaHHS [P0 MPHUTSATHEHHSI IO
aJIMIHICTPATHBHOI BIAIOBIJAIIEHOCTI, 30KpeMa IIOJ0 TaKOTO acHeKTy, SK MCHXIYHUH 1
¢Gi3uyHEI cTaH NPaBONOpYIIHMKA. BinmoBigHO, BKpall BaKIMBHM 3aBJAHHAM CHOTOJHI €
po3po0ka SIKICHO HOBOTO KOJU(PIKOBAHOI'O aKTa NP0 aJMIHICTPATHBHY BiIIMOBIJAIBHICTB.
BBaxaemo, 10 NMpakTHYHE BTUICHHS PO3TISTHYTUX MOMEHTIB CIPHUSATHME YAOCKOHAICHHIO
3aKOHOJJABUOTO 3aKPIIlJICHHs] 0OCTaBHH, 10 BUKIIOYAIOTh aIMIHICTPATHUBHY BiINOBIIaJIBHICTB,
Ta 3a0e3MEeYUTh CIPABEMJIMBUI 1 OO0’€KTUBHMM pO3MJISJ CIpaB MpoO aJMIHICTpaTHUBHI
MIPaBOMOPYILICHHSI.
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ABSTRACT
Anna Zhelizniak Prospects for improving the legislative consolidation of circumstances
excluding administrative liability. The article attempts to substantiate the prospects for improving the
legislative consolidation of the circumstances excluding administrative liability. It is emphasized that
modern approaches to the regulation of public relations by administrative and legal provisions are
concentrated within three components: administrative proceedings, administrative cases (administrative
procedures) and cases of administrative offenses (misdemeanors). The author emphasizes that the

400 ISSN 2078-3566



Tpubyna acnipanma

principle of priority of human rights, freedoms and legitimate interests should be taken into account in the
future legislation of Ukraine on administrative liability. The author emphasizes the need for specification
and imperativeness of exemption from administrative liability if the offense committed is insignificant, as
well because of an offense committed under the influence of force majeure or extraordinary
circumstances. The author emphasizes the expediency of exemption from administrative liability in
connection with the commission of an administrative offense under the influence of physical and/or
mental coercion. The author substantiates the expediency of regulating the procedure for filling in the
forms on the existence of circumstances excluding administrative liability. The author concludes that
ensuring a comprehensive consideration of cases of administrative offenses is impossible without
expanding and clarifying the list of circumstances excluding administrative liability. The author
emphasizes that the Code of Administrative Offenses does not provide for a special procedure for
establishing circumstances excluding administrative liability. This state of affairs hinders the effective
protection of the rights and legitimate interests of person’s subject to administrative liability. The author
supports the position that it is necessary to develop a qualitatively new codified act on administrative
liability in Ukraine in the future.

Keywords: administrative liability, circumstances, administrative offense, improvement,
exemption from liability, psychical state, psychological assistance, European integration.
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OCOBJIMBOCTI JOMAHIIHBOI'O HACHJIbCTBA
3A YYACTI JUTUHU B YKPATHI B YMOBAX
BOE€HHOI'O CTAHY

PosrisHyTo npo6aeMy JOMAIIHBOTO HACHIBCTBA 32 Y4acTi AiTeil y 30Hi akTHBHUX GOHOBHX il
Ha Tepuropii Ykpainu. [IpoaHani3oBaHO CTaTHCTHYHI JaHi I[OAO 3arajbHOi KUIBKOCTI 3BEPHEHb 3a
(akTOM [OMAIIHBOTO HACHJIGCTBA Ta BHECEHHX N0 E€IUHOTO PEECTpy MOCYNOBHUX PO3CIioyBaHb
KpUMIHAJTBHUX NPABOIOPYIICHb, I10B’S3aHUX 13 JOMAIIHIM HACHIBCTBOM, 3a cT. 126-1 KpuminamsHoro
Komekcy YkpaiHu. 3po0JeHO BHCHOBOK, IO B yMOBaX BO€HHOTO CTaHy JOMAAMCA HOBi KaTeropil
rpoMajisiH, SKi HepeOyBaloTh y 30HI PU3UKY, IOJO SIKHX BXKE CKOEHE JOMAIIHE HACUIIBCTBO abo0 SIKi €
KPHMB/IHUKaMH, — BHYTPIIIHBO MEpeMillleHi ocoOM Ta BiCHKOBOCTYXOOBII. PO3riIsHYTO BHIAIKU
TPOTHJIi JOMAIIHBOMY HACHJIBCTBY B YMOBAaX BOEHHOTO CTaHy, 30KpeMa 3a ydacTio JiTeil. Bumsnaueno
peKOMeHaNiT A1 MiABUIEHHS e()eKTUBHOCTI NPOTUIIT TOMALIHBOMY HACWJIbCTBY 32 y4acTIO JiTeH.

Kniwouosi  cnosa:  Odomawme  HAcunbcmeo,  OUMUHA,  HENOGHOMIMHIl, — KPUMIHATbHA
8I0N08I0ANbHICINb, 60CHHUL CINAH.

ITocranoBka npobiemu. 3 24 motoro 2023 p. Ykasom Ilpesunenta Ykpainu «IIpo
BBEJICHHS BOEHHOrO CTaHy B YkpaiHi» Bim 24.02.2022 Ne 64/2022 [1] B VkpaiHi BBeIeHO
BOEHHHI CTaH HAa MiJCTaBi BiJNOBIAHOTO 3aKOHY. Y 3B’S3KYy 3 IUM CIiJ KOHCTaTyBaTH, IO
BIUIMB BiHU Ha CYCHIUIBCTBO, OKpEMy CIM’I0 Ma€ TPaBMAaTHUHHUI XapakTep, II0 HEOJAMIHHO
MPU3BOJUTh [0 TMOTIPIICHHS BITHOCHH MDK WICHAMH pOAMHM, BHIAJKIB BYMHEHHS
JIOMAIIHBOTO HACHJIbCTBA, 30KpeMa 3a y4acTi JUTHHHU. BiliHa, mo TpuBae B YkpaiHi Bke /1Ba
poku, ¢opMye sSBHUINE, KOTPE B MEXaxX ICHXOAHAITHYHOI NOKTPUHU BiIOME SK «HEBPO3
HaB’SI3JIMBOTO CTaHy», 1[0 BTUIIOE BiANIOBIIHY HEBPOTHYHY HACTAHOBY Ha MCTHBICTH, OOPOTHOY
i osnobnennsa. Takuil craH Oe3mocepefHbO IIOB’S3aHHI 13 BOPOXKICTIO Ta BYMHEHHSIM
KpPUMIHQIPHUX INPAaBONOPYIICHb HAa OCHOBI HEHABHUCTI. B ymoBax 30poHHOro KOHQIIKTY
BHMHMKAIOTh HOBI 3aBIaHHs, U BUPILMICHHS SKUX HEOOXIIHO BXKUTH ONIEPATHBHUX 3aXO0JIB.

INepBuHHE ySABICHHS PO HAIIPSAM Ta OKPEMi O3HAKH TEHJEHIIH 3MiH y KDHMiHOT€HHIH
00CTaHOBIII MOXXKHAa C(OPMYBATH, MOPIBHIOOYH JaHi CTATHCTHYHOI 3BITHOCTI MPO piBEHb
3I0YMHHOCTI, KOTpuH ¢ikcyBanu mo modarky BiifHm Ta mporsrom Hei. Tak, M. 3mmcima
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