Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2018. Special Issue Ne 2

Olena Marchenko
Dr of Philos. S.
(the Dnipripetrovsk State University of Internal Affairs)

INTERNATIONAL PRACTICES OF CONCEPTUALIZATION
OF THE PHENOMEN OF CORRUPTION

DOI: 10.31733/2078-3566-2018-2-64-67

Mapuenko O. MIDKHAPOJHA NPAKTUKA KOHIENTYAJI3BAIII ®EHOMEHA
KOPYIIIIi. Edexrura npotusis kopymiii € ofHi€ei0 3 HalfakTyalbHIIIMX NPOGIEM Cyd4acHOCTI.
BomHouac HenmocTaTHE HaykoBe OOIDYHTYBaHHSI IOHSTIHHOTO amapary AOCHIKEHb B O3HAUCHOMY
HampsiMi Ta BIJCYTHICTh KOPEKTHOTO IHCTPYMEHTapil0 BHMIpPIOBaHHS 00’€MiB PO3IMOBCIOIKCHHS
KOpYNUIHHMX [isiHb NPHU3BOAUTH 1O HIBEITIOBAHHSA IEPXKABHUX IIPOTpaM NPOTHHIl Kopymmii i
AQHTUKOPYIIIIHHOI NMOJITUKY B WigoMy. Y CTaTTi JOCHIIKEHO CTYIIHb KaTeropialbHOI BH3HAYECHOCTI
HOHSATTS «KOPYILs» Ha OCHOBI JOCBiAy KOHUENTyamizauii (GeHoMeHy Kopymuii y MiKHapOIHHX
NpOrpaMHMX JIOKYMEHTaX Ta HAyKOBHX MpalsX CydacHHX 3apyOiKHuX nocnigHukiB. I{iHHOTO
HiITPUMKOIO /TSI BUPIILICHHS CKJIQJHHUX 3aBIaHb OOPOTHOH i3 KOPYMII€I0 B YKPATHCHKHX PEaIisiX € T0CBij
IHIIMX KpalH 1 Ta TeopeTMuHa W MerojosoriuHa 0a3a, ska BXKe HalpanbOBaHa €BPONCHCHKHMH
OCIIITHAKAMH.

ABTOpOM  3pificHeHO cHpoOy BHSBHTH TIJHOMHHI IPUYUHM  HEJOCTaTHBOI  Ji€BOCTI
AQHTHKOPYNUIHHUX MpOrpaM, II0 MaloTh TEOPETUKO-METOMONONIYHUA 1 HAiOHAIBbHO OOYMOBIICHHI
xapakrep. Jlocmimkyerbes mpodieMa 60poTsOH 13 KOpyHmi€ero B i MI00aTbHOMY, 3aTalIbHOCOLIAIBHOMY
BUMIpi 1 BOAHOYAC Ha MPUKIAAI YKPATHCHKOTO [OCBily [OBOJAMTHCS HEOOXIAHICTH PO3POOKH
00IpYHTOBAHOT METOIOJIOTIT AOCTIKSHHsI PiBHS KOPYIILIT 3 ypaxyBaHHIM Hal[ioHaNbHOT crierudiku.

Knwuoei cnosa: xopynyis, npomudis KOpynyii, MidCHApOOHO-NPABOGULl aKM, KpUMiHanizayis
KOpYRYIuHuX OisiHb.

Formulation of the problem. Effective counteraction to corruption is not impossible
without systemic research of the essential signs and without manifestations of corruption as a
negative social phenomenon, and as a result, definition of the concept of "corruption". When
Ukraine proclaimed its independence, this concept has become widespread in domestic legal
literature, speeches by politicians and leaders of the state.

At the same time, the exact notion of this phenomenon is not invent until now, despite
the large number of attempts.

Appeal to the conceptual foundations of international program documents on combating
corruption, as well as the conceptual apparatus of foreign research on this issue, will, firstly,
reveal the main tendencies in substantiating the essence and meaningful content of "corruption"
in criminology at the international level; and secondly, analyze the prospects of categorical
certainty of this concept in the national science.

Analysis of recent research and publications. M.I. Melnik ("Criminological and crim-
inal-legal problems of counteraction to corruption", 2002) [1], S.S. Cherniavsky "Theoretical
and practical bases of the technique of investigation of financial fraud", 2010) [2],
V.M. Lischenko ("Evidence in the pre-trial stages of the criminal process in cases of bribery",
2011) [3], Bousol O.Yu. (Countering Corruption Crime in Ukraine in the Context of a Modern
Anti-Corruption Strategy, 2015) [4]and others.

In addition, scientific works of L.I. Arkusha, A.V. Haiduk, O.M. Bandurka, O.0O. Dul-
skii, O.G. Kalman, M.I. Kamlika, I.M. Kozyakova, E.V. Nevmerzhitsky, O.Ya. Prokhorenko,
A.l, Redka, V.V.Sokurenko, M.I. Havronyuk, as well as foreign scholars B. Volzhenkina,
O. Gredeland, A. Zhiganova, M. Kostennikova, R. Klitgard, V. Miler are devoted to the issue
of counteraction to corruption.

At the same time, due attention is not paid to the study of approaches to the definition
of "corruption” in international legal acts regulating anti-corruption activities in the European
legal space. Nowadays’ trends in the study of corruption by foreign scholars require more thor-
ought study as well.

The purpose of the study: to establish the degree of categorical certainty of the concept
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of "corruption" based on the experience of conceptualizing the phenomenon of corruption in
international program documents and scientific works of modern foreign researchers.

Basic material of research. One of the first international documents in which the defi-
nition of the concept of corruption was given was the Code of Conduct for Law Enforcement
Officials, adopted by the Resolution of the General Assembly of the United Nations of Decem-
ber 17, 1979. In this document, the notion of corruption is used in the sense of bribery: "Alt-
hough the notion of corruption should be determined in accordance with national law, it should
be understood that it covers commiting or not taking certain action in the performance of duties
or in connection with the performance of these duties as a result of getting gifts that are re-
quired or accepted, promises or incentives, or their illegitimate receipt every time when such
action or inactivity takes place "(Article 7, paragraph "b").

This document is of a recommendatory nature, and the content of the concept of corrup-
tion is reduced to bribery in the narrow sense: "The expression" act of corruption "should be
understood as reflecting an attempt to bribe" (Article 7, paragraph "c").

Subsequently, the main areas of the fight against corruption were outlined in Resolution
No. 7 "Corruption in Public Administration", adopted by the United Nations Congressional
Committee on the Prevention of Crime and the Treatment of Offenders, held from August 27 to
September 7, 1990. The recommendations set out in this document are of fundamental im-
portance for each State to assess the adequacy of its criminal law and criminal-procedure legis-
lation in order to respond to all types of corruption and ensure that appropriate sanctions are
applied. Despite the fact that neither the concept of corruption nor the list of acts recommended
for criminalization is not presented in this document, there has been a tendency to define a sin-
gle set of measures and actions to combat corruption.

An analysis of the experience of conceptualizing the phenomenon of corruption, pre-
sented in the scientific works of contemporary foreign researchers, is important to establish
categorical certainty of the notion of "corruption". In the scientific article, Liz Campbell, a re-
searcher from the UK, "Current Legal Problems" (2016), provides a thorough analysis of exist-
ing approaches to understanding corruption in modern criminology. The author focuses on the
definition of corruption by the National Agency for Combating Crime (NCA) of Great Britain,
which coordinates the activities of law enforcement agencies in the fight against organized
crime.

In the latest National Strategic Assessment, the NCA defines corruption as "the ability
of an individual or group to distort the process or function of an organization to achieve a crim-
inal purpose." Such an interpretation of corruption seems broad and general. Draws attention
to several important semantic accents, which became the subject of criticism from the author of
the article. The focus on "ability" raises the question: how to determine who is capable of such
actions, how much such potential is subject to fixation and measurement, under which condi-
tions ability must already be perceived as an attempt of action or action?

Another focus is on the subject of corruption: there is no indication of a public office in
the definition, that is, any person or group may be the subject of corruption. The priority for the
drafters of a document is a criminal act [5, ¢.117].

In the last «National strategic estimation» NCA determines a corruption how to distort
«ability of individual or groups process or function of organization for achievement of criminal
purpose».

Such interpretation of corruption is wide and general. A few important accents which
are an object for criticism from the side of author of the article come into a notice. Concentrat-
ing of attention on «ability» causes a question: how to define, who is apt at such actions, as far
as such potential ability is subject fixing and measuring, what terms ability already must be
perceived at as an attempt of action or action?

Other accent touches the subject of corruption: in determination there is not pointing on
a public place, that any person or group can be the subject of corruption actions. Is there priori-
ty for compilers a document - criminal act [5, ¢.118].

In determination of NCA we can look after actualization of corruption as such criminal
acts which harm a production process and remove key principles of functioning of organiza-
tion. The author of the article marks correctness of such accent, in fact, on her opinion's, a cor-
ruption can be considered criminal and come into the notice of organs of criminal justice only
then, when touches a process or functions, carried out organization, but not personal relations.

Drew conclusion an author, that determination of corruption, presented NCA in his
state-of-the-art review, can become a starting point in conceptualization of concept, however is
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not complete.

Going near measuring of corruption is added criticism in the article, in particular meth-
odology of Transparency International, the study of public idea is fixed in basis of which.

An author asks about that, as far as objective, impartial and grounded from point of
knowledge of ordinary citizen with the real state of affairs and anticorruption activity of the
proper organs of power in that or other professional industry presented in Indexes of measuring
of corruption results.

Other researcher, D.-A. Leyn, in the article «Corruption in the article: a new analysis»
(Open Journal of Political Science, 2017) is probed by a concept «corruption» on the basis of
analysis of the existent going near interpretation of this concept unit both in academic editions,
like Oxford Thesaurus and to the accepted methodology of well-known international projects,
that determinations of index of corrupted have for an object (Transparency International).

A researcher establishes, that sense of concept «corruption», judging on certificate lit-
erature, a «graft» is, however much a synonyms which answers this concept is utterly wide:
«crime», «offencey», «dishonesty», «falsification», «unscrupulousness», «deception», «swin-
dle», «bribery», «contractual crime» [6, p.158]. Such significance draws «washing out» of
concept of corruption and in results it is not understood.

Determination of corruption, which is in by basis of Corruption Perceptions Index (CPI)
- To the index perception of corruption, no less wide: «a corruption is cumshawing for the sake
of own benefit. Can be skilled variously (large, insignificant, political and others like that),
depending on the amount of the lost money and to the sector which it takes place in».

At the same time the corruption acts of civil servants are subject in such indexes re-
search, while a corruption in a private sector remains out of eyeshot societies. In the sector of
market, the author of the article marks, with his multinational enterprises and financial insti-
tutes, there is a great number of types of rewards, which are in a «grey area» between legality
and lawlessness.

«Indemnifications», «commissions», acceptable in activity of powerful corporations and
enterprises, often is the hidden corruption with the purpose of receipt a proprietor or other per-
sons of illegal benefit. Consequently, vagueness of concept «corruption», the wide spectrum of
his values is drawn by selectivity in a fight against this phenomenon and creates terms for lob-
bying of interests of powerful corporations in the different sectors of economy [6, p. 161-162].

In scientific research of collective of authors under the title of «Corruption Typology: A
Review of Literature» (Chinese Business Review, 2017) it is presented four to typology of cor-
ruption acts, most widespread in majority European countries. One of them includes a bribery,
cumshawing, «favouratism» (assigning is for positions on the basis of the personal likings, but
not professional qualities).

From one this typology the ramified of maintenance of concept «corruption» and wide
circle of criminal acts which are interpreted as a corruption becomes obvious. Such determina-
tion of corruption is resulted in the article: «it is manipulation with the purpose of to extract the
personal benefit due to other (state, organization, citizens), it is actions or inactivity, breach of
trust, as a result of which both legal and ethics, obligations are violated for the sake of the per-
sonal, political, social or economic benefit» [7, p. 103].

Authors mark that a corruption is the universal for the whole world phenomenon. At the
same time interpretation of this phenomenon is different in countries and even within the
framework of the legal system of one country which results in appearance of plenty of classifi-
cations of corruption actions, and it considerably complicates a fight against a corruption both
on international and on national, levels.

Conclusion. On the basis of the analysis of international program documents and mod-
ern scientific researches devoted to the actual issues of counteraction to corruption, the prob-
lematic aspects in the implementation of the formula “definition — measurement — counterac-
tion to corruption” are grounded, which are hindering the state anti-corruption policy in many
countries of the world, and in particular in Ukraine.

Domestic and foreign research workers specify on absence of compatible concept of
corruption and on his arbitrary interpretation as on failing.

Although in a great deal exactly flexibility of quarantinable formulations allows states-
participants to execute the accepted international obligations in relation to criminalization of
corruption acts (and not only those, that directly transferred in conventions but also other, con-
ditioned the specific of the national legal system), there is a requirement in the unique universal
determination of corruption, in particular at the level of European Union.
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Such determination will allow to set the unique general principles, methods, measures of
fight and co-operations of the states, more effective to co-operate on questions delivery of
criminals and from the whole package of other questions. At the level of national legislation
maintenance of concept «corruption» must open up through the list of acts, which will repre-
sent the specific of the legal system of every separate state.
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Summary
The degree of categorical certainty of the notion of corruption was researched on the basis of the
experience of conceptualization of the phenomenon of corruption in international program documents and
scientific works of modern foreign researchers.
Keywords: corruption, counteracting corruption, international legal act, corrupt acts criminaliza-
tion.
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CONCEPT OF LEGAL CONSCIOUSNESS IN PHILOSOPHY
OF LAW OF BOGDAN KISTYAKIVSKY

Ckuba E. KOHIENT IPABOCBIIIOMOCTI VY ®LIOCO®Ii TIPABA B.
KICTSIKIBCKOI'O. OxapakTepu30BaHO OCHOBHI XapaKTEPHCTHUKH KaTeropiil IpaBo, MPaBOCBIIOMICTS.
IIpoanamnizoBano xapakrepuctuku inei b. KicrskiBcbkoro mpo «wkuBe mpaBoy». JloBeneHo, IO NPaBoBi
KaTeropii i IHHICHI Opi€HTamil € CTPYKTYpHHMH E€JIEeMEHTaMH HPaBOCBIJOMOCTI yYacHHKIB CYCILIBHHX
BIJIHOCHH.

Busnaueno, mo y yuerHi KicTIKiBCbKOTO MpaBo — € CHCTEMa pauiOHaIbHUX MPUHLUIMIB. BoHH
BKJIIOYAIOTh 0a30Bi alpiopHi KaTeropii CBiIOMOCTI, SIKHMHU KePYIOThCsl Cy0'€KTH CYCITUIBHHUX BiIHOCHH B
MOBCAKICHHOT peaibHOCTI. YTouHeHo, o b. KicTskiBChkuil po3risaae NpaBoCBiIOMICTD SIK CYKYITHICTb
paLioHaJbHUX BHCHOBKIB 1 JIyLIEBHHX MEpPe)KHBaHb OCOOHCTOCTI, SIKi BHKIMKAIOTh J0OPOBITbHE
MIPUIHATTS HEI0 3000B'sI3aHb.

Kniwouosi cnosa: npasocgioomicms, npupoone npago, anpiopi kameeopii npasocgioomocmi,
Jrcu6e NPABo, NOZUMUGIZM.

Formulation of the problem. The development of Ukrainian statehood is characterized

© Skiba E., 2018

ISSN 2078-3566 67



