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THE RIGHT TO BE A DONOR IN UKRAINE: LEGAL REGULATION
AND PROBLEMS OF IMPLEMENTATION PRACTICE

Muponiok C. ITIPABO HA TOHOPCTBO B YKPATHI: TIPABOBE PET'YJIIOBAHHSA TA
MPOBJEMHU IMPABO3ACTOCOBYOI MPAKTHKH. 3 npuitsrrsam 3akony Yipainu «IIpo
3aCTOCYBaHHS TpAHCIUIAHTALIl aHATOMIYHMX MaTepianiB moxuni» 17 TpaBus 2018 poky Oyno
3alpOBA/DKEHO  aITOPUTM  [iifi  IOJOCTBOPECHHSEAMHOI  JepxaBHOI  iHpopMauiiiHol  cucTemu
TpaHCIUIAHTALl, sika Oy/e CKIaAaTHCh 3 TaKUX PEECTPiB:l) peecTp BOJICBHSBICHHS OCOOHM PO HaJaHHS
3road abo HE3roAM Ha MOCMEPTHE JOHOPCTBO ab0 NMPU3HAYCHHS HEI0 HOBHOBAXKHOTO MPEICTABHUKA; 2)
PEECTpP BOJCBHSBICHHS OCOOHM, siKa Hajana y BCTQHOBJCHOMY IIMM 3aKOHOM MOPSJIKY 304y Ha
BIUTydCHHS aHATOMIUYHHMX MaTepialiB JuIsl TpaHCIUIAHTAIii Ta/ab0 BHTOTOBICHHS OiOIMIIIAHTAaTiB 3 Tila
OMepII0i 0CO0H, Ky BOHA IPEJCTABIIAE; 3) PEECTp aHATOMIYHHX MaTtepiaiB JFOIUHU, IPU3HAYCHHUX IS
TpaHCIUIAHTALil Ta/ab0 BUTOTOBJICHHS OilOIMIUIAHTATIB; 4) peecTp XMBUX IOHOPIB; 5) peecTp >KUBHX
JIOHOPIB TEMOMOCTHYHUX CTOBOYPOBHX KITHH; ©6) PEECTp PpEIMITIEHTIB; 7) peectp ocid 3
TPAHCIUIAHTOBAaHMM aHATOMIYHMM MatepianoM; 8) peecTp 3akiaiB OXOPOHH 3I0pPOB'S, IO HATAOTh
MEIUYHY JOTMOMOrY i3 3aCTOCYBAaHHSIM TpAHCIUTAHTAIlli Ta/ab0 3MiHCHIOIOTH MiSUIBHICTH, MOB'SI3aHY 3
TPaHCIUIAHTALII€I0, Ta IHIIHMX Cy0'€KTiB rOCIOJAPIOBAaHHS, L0 3AIHCHIOIOTH AisUIBHICTb, MOB'SI3aHY 3
TPAHCIUIAHTALI€r0; 9) PeecTp TpaHCIUIAHT-KoOpauHaTopiB. Ha ChOro/HiBKe 3aKOHOJABYO BPETYIIOBAHO
MUTaHHA KOHCTATalii cMepTi ronoBHOro MoO3Ky. Ha Ham morisg 3po0JieHO BENHKHH KPOK,
SIKAII03BOJIMTH POOHMTH OIepallii 1o rmepecajii opraHi, BUKOPUCTOBYIOUH TPYIHI OPraHH, ajie B LbOMY
MUTaHHI TaKOX iCHye 0arato CynepewIMBHX II0JOXKCHb, i € HEIOCKOHAIMM. TOMy Ha Hamly IyMKY,
3aKOHO/JABYE MOJIOKEHHS 1010 300POHH NMPIKUTTEBOI MOXKEPTBH 33U1s TOPATYHKY OJIM3bKHX POAUYIB,
ocobam, sKi BiIOyBalOTh MMOKapaHHS B MiCTaxX M030aBJIEHHS BOJI MOTpPeOye Meperisiiy, amke TOBOPSYH
npo 3a060poHy OYTH JOHOPOM 0COOH, 110 BiIOyBa€ MOKapaHHs B MiCIUIX 11030aBICHHS BOJIi, MU TOBOPHUMO
po 3a00poHy 0CO0I-PELUITIEHTY Ha MOXKIIUBICTH CTaTH 3A0POBOIO JIFOIMHOI0 200 HABITH JKUTH.

Kniwouosi cnosa: mpancnianmayis, 0oHop, dicuguti 0OHOp, MPYRHULL OpeaH, peyunicHm, Oau3bKi
poouui, MmeOuuHe npago.

Relevance of the topic of the article. Back in 1933, Ukrainian surgeon YuriyVoronyi
conducted the first in the world, a successful renal transplant operation from the deceased in
Kherson. But despite this fact, according to the level of development of the sphere of transplan-
tation in general, and the indicator of post-mortem donation in particular, as statistics of the
Ministry of Health of Ukraine (hereinafter — the Ministry of Health) shows, our state is the last
among the countries of Europe, in Ukraine operations concerning organ transplants from dead
persons are 100 times less than in neighboring Poland.Today in Ukraine due to imperfection of
legislation, economic, social and ethical problems, transplantation has no opportunities for de-
velopment. To great regret, thousands of sick people are forced to spend huge amounts of
money on operations abroad, investing both their own funds and the means of our state in the
development of medicine of other countries.

So, in 2013-2015, the Ministry of Health transferred $ 2,431 million and 616,2 thousand
euros to the medical institutions of foreign countries. 6 transplantations of bone marrow from a
family donor (adult population), 8 cardiac transplantations, 5 — liver, 18 — kidneys from living
donated donors and corpses were made for these funds.The Accounting Chamber has analyzed
that the difference between the cost of conducting such operations in Ukraine and abroad varies
very significantly. In Ukraine, about 1122 heart transplants, 116 liver transplants and 5623
kidney transplants, respectively, could be carried out for these funds.For example, in 2014-
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2015, the cost of kidney transplantation in Belarus was 60 thousand dollars, and in Ukraine —
about 16 thousand, liver — 140 and 54 thousand respectively [1].

Realizing all the greatness of the problem, the Ministry of Health has actively developed
and submitted to the Verkhovna Rada for consideration the bills on amendments to the Law of
Ukraine "On transplantation of organs and other anatomical materials to man" for the last five
years and, finally, on May 17, 2018, the Verkhovna Rada of Ukraine adopted in the second
reading the Law "On the Application of Transplantation of Anatomical Materials to a Man"
(hereinafter referred to as the Law), for which 255 people were elected [2], is currently signed
by the President of Ukraine.Entry into force of this law will result in the need for regulating
civil relations arising from one side of the relatives of the deceased person and person in need
of organ transplantation from the deceased, the other — that occur between patient and medical
institution that performs surgeries on transplantation and elucidation of the legal nature of these
relations and the order of their realization, which is the subject of research within the limits of
this article. Based on the research subject main tasks planned for execution within this article
are: clarify the legal nature of the relationship transplantation, analysis of current legal basis of
the regulation, regulation defects and determine specific ways to improve the regulatory bases
transplantation in Ukraine.

Statement of the main provisions. According to Art. 1 of the Law of Ukraine "On or-
gan transplantation and other anatomical materials to man" of July 16, 1999 (hereinafter re-
ferred to as the Law 1999), transplantation is a special method of treatment involving the trans-
plantation of an organ or other anatomical material taken from a person or animal [3].Article 1
of the adopted Law specifies that transplantation is a special method of treatment, consisting in
the transfer of anatomical human material from the donor to the recipient and aimed at restor-
ing human health [2].

According to the definition of the World Health Organization, transplantation is the
transfer of living or dead tissue or organ between individuals of one or the same type [4,
p.320]. Despite the fact that there is a medical law in Ukraine that has several definitions, one
of which was given by Stetsenko S.G., namely: "medical law is a complex branch of law,
which includes a set of legal norms regulating social relations in the field, in the legal literature
there is no single point of view regarding the nature of the relations that arise in the provision
of medical care, and in particular, in the case of transplantation"[5].

When analyzing medical law, we understand that it has as a circle of specific industry
principles, concepts, terms, etc., and it applies the methods of legal regulation that are bor-
rowed in other areas of law, including the norms of administrative law and civil law, which we
think are used in greater volume, that is inter-branch law.In examining the problem of medical
law, we drew attention to the fact that the opinions of scientists who studied this issue were
divided, and some of them think that the relations that arise in the provision of medical care,
including transplantation, are administrative and legal, and arise based on an administrative
agreement, arguing that the relationship between the medical institution and the patient is of a
dominant nature, since the latter is obliged to adhere to the regulations and regime of the medi-
cal institution.

M.N. Maleina, on the contrary, considers that the administration of a medical institution
has powers of authority and implements them only in relation to its employees, but in relation
to the service of patients, these powers can not be applied, since the obligations to comply with
the regime of a medical institution arise at the will of the citizen, and may be terminated at the
request of the patient at any time, which denies the administrative and legal nature of the rela-
tionship [6, p.67].In our opinion, medical law uses administrative law in matters relating to the
direct management of medical institutions, licensing issues, tenders for the purchase of medical
equipment and medicine, as well as other management issues, as well as norms of civil law
concerning the provision of services to citizens, the provision of diagnostic services, preven-
tion, treatment and rehabilitation. We think that the relationship between the medical institution
and the patient is civil law, since the legal relationship provides freedom of choice of the be-
havior of the parties, but it regulates their rights, duties and responsibility.Also, in medical law,
the norms of criminal law, labor law, family law, etc. are also used.

As we have already mentioned, medical law has specific sectoral principles.

It is very important to ensure the inviolability and protection of the principle of trans-
plantology: the donor person should not be known to the recipient, and vice versa, except for
marriage, family ties.

To date, only transplants from relatives are permitted in Ukraine, but from 2019, in ac-
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cordance with the law on transplantology, the process of transplantation of kidneys from corps-
es, which in our opinion, is a great achievement.

But the issue of donation from relatives also remains relevant, although it is not clear who
is a close relative. Analyzing family law, we understand that the concept of marriage — a family
union of woman and man, registered in the state registration body of civil status, it is defined.
But, unfortunately, there is no clear definition of the concept of "close relatives"[7].The most
precise definition of the concept of "close relatives" is, in our opinion, contained in the Criminal
Procedure Code, Article 3, paragraph 1, subparagraph 1, namely: "close relatives and family
members — husband, wife, father, mother, stepfather, stepmother, son, daughter, stepchild, step-
child, brother, sister, grandfather, grandmother, great-grandfather, great-grandfather, grandchild,
granddaughter, great-grandson, grand-daughter, adopter or adopted, guardian or trustee, person
under guardianship or care, as well as persons living together, connected by common way and
having mutual rights and obligations, including those who live together but who are not married"
[8].There are three main types of donation. The first is the donation of organs from a living per-
son: the removal of anatomical materials from a living donor is possible in the case of family
donation or cross-donation. The second is donation from a living person, but it is the removal of
anatomical materials capable of regeneration (self-reproduction), including hematopoietic stem
cells, which can be carried out from a living donor who is not a close relative or a family member
of the recipient. And the third is the donation of corpses, which consists in the fact that every
adult capable person has the right to provide written consent or disagreement with the removal of
anatomical materials from his/her body for transplantation and/or production of bioimplants after
determining her condition as irreversible death (brain death or biological death) in accordance
with the law (hereinafter — consent or disagreement with the post-mortem donation).The person
who submitted the application has the right to withdraw, or to submit the next, which is entered in
the register, automatically excluding the previous one. Every adult legal person has the right to
appoint an authorized representative who, after the death of this person, will give his/her consent.
Only an adult capable person who consciouslyand voluntarily gave consent to this can be a pleni-
potentiary representative. If the deceased person has not expressed his/her consent or disagree-
ment with the post-mortem donation, has not determined his/herauthorized representative, the
consent is requested from the second spouse or one of the close relatives of this person (children,
parents, siblings) who is available to ask for such consent and written confirmation of its delivery.
In the absence of the said consent, a person who undertakes to bury him/her is requested. In case
of death of a person under 18 years of age, consent may be given by the parent or other legal rep-
resentatives of this person.Of course, in order to prevent abuse, minimize unlawful transplanta-
tion, the law provides for a number of bans on donation, both from living donors and for cadaver-
ous donations that need to be improved.For example, in our opinion, the issue is not resolved in
relation to cadaverous donation, in the event that an adult, capable person has given consent to the
removal of anatomical materials from his/her body for transplantation and/ or production of bi-
oimplants after determining his/her condition as irreversible death (brain death or biological
death) in accordance with the law, made it consciously, immediately before voluntarily taking
part in hostilities, understanding the full risk.This person died or his/her consent to donation
would be considered whether this consent would be invalid, since Article 17, paragraph 4, of the
Act prohibits the removal of anatomical materials from his/her body for transplantation and/or
bioimplant production after determining his/her condition as irreversible death (brain death or
biological death) in accordance with the law, who died during an anti-terrorist operation and other
military operations during direct involvement in the implementation of measures for the national
security and defense, repression and deterrence the armed aggression of the Russian Federation in
the Donetsk and Luhansk regions, being directly in the areas and during the period of implemen-
tation of these measures, and other military actions [2].But some of the prohibitions in our opin-
ion are unfounded and contradict common sense. One such prohibition is the prohibition on being
a donor to a person serving sentences in places of deprivation of liberty.

According to Article 3 of the Constitution of Ukraine, a person, his/her life and health,
honor and dignity, inviolability and security are recognized in Ukraine as the highest social
value. Human rights and freedoms and their guarantees determine the content and direction of
the state's activities. The state is responsible to a person for its activities. The assertion and
guarantee of human rights and freedoms is the main responsibility of the state [9].Article 27 of
the Constitution of Ukraine states that every person has an inalienable right to life. No one can
be arbitrarily deprived of life. The duty of the state is to protect human life. Everyone has the
right to protect his life and health, life and health of others from unlawful encroachments [9].
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We must understand that these rights — for life and health, the right to fatherhood, mother-
hood, the right to the protection of the life and health of their children, parents — are inalienable hu-
man rights, that is, they protect even persons serving a sentence of imprisonment. And the state is
the guarantor of these rights, and the state's duty to protect human rights.If a person serving a sen-
tence in a place of deprivation of liberty is ill, he/she needs an organ transplant operation and a close
relative agrees to be a donor, then in these circumstances the legislator says that the operation can be
done and the state will find the opportunity to provide the necessary conditions, to comply with a
special regime regarding the person of the recipient (convicted) during the operation.

But for some reason to become a donor to his/her close relative, parent or child, a person
serving sentence in places of deprivation of liberty can not.We consider this ban to be unwarranted
because the legislator has determined that the removal of anatomical materials from a living donor
is possible in case of family donation or cross-subsidization, which makes it impossible for any
abuses, since in any case the person becomes a donor in order to save his close person, and in our
opinion, the state should allow persons serving sentences in places of deprivation of liberty, if nec-
essary, to become a donor to their close relative, and to provide all the necessary conditions for
this.Of course, when it comes to extracting anatomical materials that are capable of regeneration
(self-reproduction), including hematopoietic stem cells, it can also be done by a living donor who is
not a close relative or a family member of the recipient, then this should include a prohibition, on
the donation of a person serving sentences in places of deprivation of liberty. According to the statis-
tics of Ministry of Health, each year in Ukraine about 5000 people require transplants of organs and
cells, of whom more than 3400 die without waiting for surgery.

Conclusion. It should be noted that according to the sociological group "Rating", which
conducted a survey among Ukrainians in July-August last year, 63% of respondents supported
the human right to donate their organs after death in order to save or improve the lives of other
people [1]. Therefore, in our opinion, the legislative provision on the prohibition of life support
for the sake of rescuing close relatives, persons serving sentences in the places of deprivation
of liberty needs to be revised, because speaking of the prohibition of being a donor to a person
serving in places of deprivation of liberty, we are talking about the prohibition of the person-
recipient of the opportunity to become a healthy person or even to live.
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Summary

With the adoption of the Law of Ukraine "On the application of transplantation of anatomical ma-
terials to man" on May 17, 2018, an algorithm for the creation of a unified state information system of
transplantation, consisting of the following registries.

To date, the issue of establishing death of the brain has already been regulated by law. In our
opinion, a major step has been taken to allow organ transplants to be performed using body organs, but
there are also many controversial provisions on this issue, and it is imperfect.

Keywords: transplantation, donor, living donator, corps organ, recipient, close relatives, medical
law.
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