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PROBLEMS OF EVIDENCE IN THE COURT OF APPEAL
IN CRIMINAL PROCEEDINGS

Coanatenxo O., FOnanpkuii 0. IPOBJIEMM JJOKA3YBAHHA B CYI AIIEJIAIIAHOL
IHCTAHIIII B KPUMIHAJIbHOMY IIPOBAJKEHHI. Ilpo6nemu peanisanii 4MHHOrO
KPUMIHAJIBHOTO TIPOLECYaIbHOTO 3aKOHY, YHCJICHHI 3aKOHOIPOEKTHI MPOMO3MIil BKa3ylOTh Ha
HEJIOCTAaTHIO e(EKTUBHICTh CyJOBOI CHCTEMH Ta KOHTPOJIO B KPHUMIHAIBHOMY CYJIOYHMHCTBI,
(dopmaitizaniro nporecy NPUHHATTS BIAMOBIAHKX MPOLIECYaIbHUX pilleHb. [{e Takok MOXKe CBIAYUTH PO
Te, Mo mporec pehOopMyBaHHS IHCTUTYTY CYHOBOTO KOHTPONIO TPHUBA€E, BiOYBAETHCS MOIIYK IIIAXIB
HOTO BJIOCKOHAJIEHHS, CTBOPEHHS JOCTYNHOI Ta e(eKTHBHOI CHCTEMH CyNOYHMHCTBA, IO BiANOBifac
€BPOICHCHKUM LIHHOCTSIM Ta CTaHIAPTaM 3aXHCTY IPaB JIFOIMHH.

OnHiero 3 rapaHTiit 3a0e3MeYeHHs 3aXUCTY IIPaB Ta CBOOOA rpoMaisiH YKpaiHH B KpUMiHAIBHOMY
CYZIOYMHCTBA BUCTYIAa€ MOXJIMBICTD alelIIiifHOr0 OCKap)KeHHs pillleHb CyAIB IepIuoi iHCTaHMii, o He
HaOpay 3aKOHHOT CHJIM Ta PO3TIBII L€l CKapryl anesiiHIME CYIaMH.

3 orsidy Ha 1e, KOHTPOoJbHA (GYHKILsI Cyay anessiniiHol iHCTaHIIT BUMarae rimOOKOro BUBUCHHS
Ta SKICHO HOBOTO OCMHCJICHHS, L0 MAalOTh HAa MeTi YJOCKOHAJCHHS Ta IiJABUIICHHS e(pEeKTHBHOCTI
anessIiiHOrO MPOBAIKEHHS.

Crmig 3a3Ha4YWTH, IO CYJOBE pINICHHS BH3HAETHCS TAKUM, IO BiANOBigae (HaKTHIHUM
00CTaBMHAM KPUMIHAJIBPHOTO MIPOBA/PKEHHS Y BUMAJKY, SKIIO B OO OCHOBY IOKJIAJCHO BHCHOBKH, IO
IPYHTYIOTBCSI Ha JTOCTOBIPHHX JIOKa3aX, HOCIIPKEHMX Oe3rocepeHbo MiJ 4ac CyZOBOTO PO3IIIimy. 3a
OyIb-SIKUX YMOB CYAOBE pIIICHHS HE MOXe OyTH BH3HAHO TaKHM, IO BIAMOBigae (HaKTUIHUM
obcTaBHHaM KPUMiHAJIBHOTO MPOBA/DKEHHS, SIKIIO CYIOM HE HEepeBipeHi Ta He CIPOCTOBaHi JOBOAM Ha
3aXUCT OOBHMHYBa4YCHOrO Ta HE YCYHYTI CYMHIBU B HOrO BHHYBAaTOCTi, SIKi MOIJIM BIUIMHYTH Ha
NPaBWIBHICTh 3aCTOCYBAHHs 3aKOHY YKpaiHU PO KPUMiHAIbHY BiANOBIAAIBHICTh, HA BU3HAUCHHS BUIY
HOKapaHHs a00 Ha 3aCTOCYBaHHS INPUMYCOBHUX 3aXO/1iB BUXOBHOT'O YM MEJUYHOTO XapakKTepy.

BusHaueHHsT HaJE)KHOCTI, IOMyCTUMOCTI Ta JOCTOBIPHOCTI JIOKa3iB JO3BOJISIE AaresiiHIN
IHCTAHIN{ OIIHUTH iX JOCTaTHICTh JUIS YXBAICHHA CYIOM IIEPIIOi IHCTAHIN{, CIIIYUM CYIJICIO
MPaBOCYAHOro pimieHHs. IIUTaHHSA PO JOCTATHICTh HAICKHHUX, OIYCTUMHUX i JOCTOBIPHUX HOKa3iB €
HQ/I3BHYAHHO BaXIUBHM y IX OIIHIN, OCKUTBKH IIO3BOJISE CYOY AaleisIiiHOi IHCTaHIIi BCTAHOBUTHU
HEMOBHOTY, HETOYHICTh Ta CYNEPEYHOCTI B I0Ka30BOMY Matepiaji.

3anpoBaKeHa y 3aKOHOJABCTBI MOJIEIb ANeIIIHHOTO MPOBaKEHHS OTpeOy€e BAOCKOHATIEHHS.
Cepen mpo0jeM OIHKM JOKa3iB CyIOM ameisiliiHOl iHCTaHUii CIIiA BiA3HAYMTH BiJCYTHICTH YITKOTO
aNrOpuUTMy Ailf, 10 HEraTUBHO BIUIMBAE HA OJHO3HAYHICTH ()OPMYBaHHS BHYTPILIHBOTO IEPEKOHAHHS
CYINiB amnelsMiiHOI IHCTaHIII Ta HE MJ03BOJSE OCTAaTOYHO [AaTH BiINOBib Ha 3allMTaHHS IPO
NIPaBOCYHICTh (HEIPABOCYHICTH) OCKAPIKEHOTO CYHOBOTO PillICHHSI.

Kniwouosi cnoea: cyo anenayiiinoi incmanyii, anensyiiine NpoBaodceHHs, OO0KA3Y8AHMS,
00Cni0JCeHHs. 00KA316, OYIHKA OOKA3I6.

Formulation of the problem. The problems of the implementation of the current crim-
inal procedural law, numerous legislative proposals point to the ineffectiveness of the judicial
system and control in criminal proceedings, and the formalization of the process of adopting
relevant procedural decisions. This may also indicate that the process of reforming the judicial
control institute is ongoing, seeking ways to improve it, and creating an accessible and efficient
justice system that is consistent with European values and human rights standards.

One of the guarantees of the protection of the rights and freedoms of Ukrainian citizens
in criminal proceedings is the possibility of appeals against appeals against decisions of first
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instance courts that have not come to legal effect and consideration of this complaint by appel-
late courts.

In view of this, the control function of the appellate court requires a thorough examina-
tion and a qualitatively new understanding aimed at improving and improving the effectiveness
of the appeal proceedings.

Analysis of publications that initiated the solution to this problem. The theoretical
basis for studying the issues of appeal proceedings is the research on the problems of proving
in the stages of reviewing court decisions, which are executed on the basis of the past legisla-
tion (V.B. Alekseyev, V.G. Goncharenko, M.M. Grodzinsky, O.M. Kopyeva, M.P. Kuznetsov,
P. A. Lupinska, M. M. Mikheyenko, N. M. Peretyatko, M. M. Polyansky and others). There are
very few special studies on this subject. There are only separate scientific works, which pay
attention to the specifics of evidence in the court of appeal (N.B. Bobechko, NV Kitsen, SO
Kovalchuk, VI Marinov, VI Slipchenko, etc.). .

The purpose of this article is to establish the problems of studying evidence in the court
of appellate court in criminal proceedings.

Presenting main material. Appeal proceedings are the stage of criminal proceedings,
in which the court of higher instance, on appeal complaints of participants in criminal proceed-
ings in accordance with the law, reconsiders court decisions of the court of first instance that
have not acquired legal effect. The purpose of the appeal proceedings is to provide a correction
by the higher court of errors and violations of the requirements of the law, which were adopted
during the pre-trial investigation and proceedings in the court of first instance, guaranteeing the
rights and interests protected by the law of the participants in criminal proceedings, the estab-
lishment of legality and justice in criminal proceedings [1, p. 338].

In accordance with Part 4 of Art. 31 CPC, a criminal proceeding in an appeal procedure
is carried out collectively by a court of not less than three professional judges and is conducted
in accordance with the rules of trial in the court of first instance (Articles 342-345 of the CPC),
taking into account the features envisaged by Chapter 31 of the CPC of Ukraine [2].

As a rule, the appellate court reviews the court decisions of the court of first instance
within the scope of the appeal. The Court of Appeal has the right to go beyond the limits of
appeals requirements in the following cases:

1) if the situation of the accused does not deteriorate;

2) if the situation of the person concerning which the issue of the application of compul-
sory measures of medical or educational nature was resolved does not deteriorate;

3) if there are grounds for making a decision in favor of persons who have not lodged an
appeal. In this case, the court of appeals is obliged to make a decision in favor of these persons.

In the presence of an appropriate petition of the participants in the criminal proceedings,
the court of appeal is obliged:

- re-examine the circumstances established during the criminal proceedings, provided
that they are not investigated by the court of first instance in full or in breach of procedure;

- to examine evidence which was not investigated by a court of first instance, only if,
during the trial of the first instance court, there was a request for the examination of such evi-
dence;

- to examine evidence which became known after the decision of the court of first in-
stance. It should be borne in mind that such evidence may be filed by participants in court pro-
ceedings or demanded by a court in the presence of a petition of the participant in criminal pro-
ceedings in preparation for an appeal.

As a result of appeal proceedings following a complaint to a verdict or a court of first
instance, the court of appeal has the right: to leave the sentence or a decision unchanged;
change judgment or ruling; cancel the sentence in whole or in part and adopt a new verdict;
cancel the decision in whole or in part and adopt a new ruling; to revoke a sentence or order
and to close a criminal proceeding; cancel the verdict or the decision and appoint a new trial in
the court of first instance.

According to Art. 409 of the CPC, the grounds for canceling or changing the court deci-
sion are: incompleteness of the trial; inconsistency of the court's findings in the court decision
with the actual circumstances of the criminal proceedings; substantial violation of the require-
ments of the criminal procedural law; incorrect application of the law of Ukraine on criminal
liability.

It should also be noted that a court decision is deemed to correspond to the actual cir-
cumstances of the criminal proceedings if it is based on conclusions based on reliable evidence,
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investigated directly during the trial. In any circumstances, a judicial decision can not be rec-
ognized as being in accordance with the actual circumstances of the criminal proceedings, if
the court has not verified and refuted the arguments in defense of the accused and the doubts in
his guilt that could affect the correct application of the law of Ukraine on criminal liability , on
the definition of the type of punishment or on the use of compulsory measures of an education-
al or medical nature.

In addition, in Part 1 of Art. 411 of the CPC provides the grounds, in the presence of
which a verdict, a ruling can be canceled or changed from the grounds of non-compliance of
the court decision with the actual circumstances of the criminal proceedings:

1) the findings of the court are not supported by evidence, investigated during the trial;

2) the court did not take into consideration the evidence that could significantly affect
its conclusions;

3) there are contradictory evidence which is essential for the court's findings, the court
decision does not indicate why the court took into consideration some evidence and rejected
others;

4) the court's conclusions, set forth in the court decision, contain significant contradic-
tions [3].

Thus, the issue of the study of evidence and its assessment in the appellate court is the
most important when making the right decision.

In examining these issues, one should also draw attention to the fact that the CPC does
not have an independent article devoted to the peculiarities of studying evidence by the appel-
late instance. Court of Appeal conducts research of evidence according to the rules established
by Art. 84-94 CCP, taking into account the features envisaged by Chapter 31 of the CPC of
Ukraine.

Verification of the compliance of the court decision with the actual circumstances of the
criminal proceedings may be carried out in the process of proof, which, according to Part 2 of
Art. 91 CCP is conducted by collecting, verifying and evaluating evidence.

In addition, taking into account the provision that the appellate review is based on the
rules of trial in the court of first instance, it can be concluded that the means of studying the
evidence will be identical. However, litigation in an appellate court should not duplicate evi-
dence-based research conducted in the court of first instance. It should be carried out to the
extent that is sufficient and necessary to verify the legality and validity of sentences or deci-
sions, taking into account the arguments and requirements set forth in the appeal complaint [4,
p. 244].

Also note that u. p. 18 of the Resolution of the Supreme Court of Ukraine of 21 January
2016 in the case No. 5-249x15, the court notes that the immediacy of the examination of evi-
dence means the request to a court of law to investigate all the evidence gathered in a particular
criminal investigation by questioning the accused, victims, witnesses, expert , reviewing mate-
rial evidence, announcing documents, playing back audio and video, and so on. This ambiguity
of criminal proceedings is important for the complete clarification of the circumstances of the
criminal proceedings and its objective resolution. The directness of the perception of evidence
enables the court to properly investigate and test them (as each individual evidence, and in con-
junction with other evidence), to evaluate them according to the criteria set forth in Part 1 of
Art. 94 CPC, and to form a complete and objective view of the actual circumstances of a spe-
cific criminal proceedings [5].

It should be borne in mind that the legislator uses the term "research evidence" during a
criminal proceeding in an appeal procedure without disclosing its contents. Therefore, it can be
assumed that in accordance with Article 23 and Part 2 of Article 91 of the CPC, the study of
evidence is carried out through their verification and evaluation.

However, such a widespread interpretation of the study as a combination of verification
and evaluation can not be completely correct, since, based on the general provisions of evi-
dence, the assessment of evidence follows after their verification and expressed in the final
procedural documents of the Court of Appeal. Moreover, the identification of research evi-
dence with their re-faith is also not entirely legitimate.

This position is confirmed by the fact that in the doctrine of the criminal process, under
the study of evidence, it is understood that the activity carried out by the subjects in the pre-
scribed procedural form of the law is carried out in relation to the analysis of their content in
view of the full presentation, the logical sequence, the absence of contradictions, inaccuracies,
gaps, comparison with other available evidence in the criminal proceedings, the clarification of
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their coherence, the establishment of sources of evidence, and the conduct of procedural ac-
tions aimed at their verification. Hence it follows that the study of evidence takes place both
through the thinking (logical) and practical - [6, p. 237]. To operate evidence, to use in the
proof, they must be studied, therefore, the study of evidence is a necessary element of proof [7,
p- 40].

It should be noted in particular that the study of evidence in the stage of appeal proceed-
ings has a number of peculiarities that are determined by the nature of this stage, as well as its
general provisions, such as the subject of appeal, the scope of appeal review and the inadmissi-
bility of turning to the worst.

Unlike a study, verification of evidence is an activity aimed at confirming (negating) the
information contained in them. Checking evidence means gathering data on which to draw a
conclusion on its authenticity and admissibility.

It should be noted that certain features of verification of evidence are typical for the
court of appeals. Firstly, depending on the grounds of appeal, it is conducted optionally. In
other words, in cases where the parties are not challenging the actual facts and circumstances
themselves when appealing to a court of first instance, proof is not required.

Secondly, in the appellate instance, the verification of evidence is not complete (trun-
cated). Unlike the proceedings before the court of first instance, not every evidence is subject
to verification in an appeal, but only one that is in any way related to the appeal filed.

Thirdly, the action of Art. 349 CCP does not apply to appeal proceedings, so evidence
in the appellate instance may consist of direct investigation of evidence, and be limited to the
study of evidence based on the proceedings.

With regard to the assessment of judicial evidence, it is the most important component
of prostitution in the court of appellate instance. The assessment of evidence is, first of all, a
logical (mental) process for the study of such properties as belonging, admissibility, authentici-
ty and sufficiency and forming a conclusion about them. She, like any other act in the criminal
process, has a target orientation and is designed to solve many problems.

Even when verification of evidence in an appellate instance is not in demand, the as-
sessment of evidence is carried out at each appellate investigation. However, it has its own
special features compared with the assessment of evidence by the court of first instance.

1. The assessment and reassessment of evidence should be distinguished. Estimates are
subject to all new evidence in the proceedings or received in the court of appeal. All evidence
available in the proceeding is subject to re-evaluation by the court of appellate instance or its
re-evaluation.

2. The assessment of evidence is always carried out by the court of appellate instance. It
can be conducted not only in their direct research, but also in their study only on the materials
of criminal proceedings. It depends on whether the court of appellate instance carries out the
proof or substantiation of its own conclusion.

3. The assessment of the evidence in the appellate instance is not complete (truncated)
in character in the light of the assessment of evidence in the court of first instance. This applies
both to the volume of evaluated evidence and to the evaluation of specific properties of evi-
dence. The peculiarity of the assessment of the appellate instance is also manifested in the
scope of work with certain properties of evidence. Thus, the court of first instance evaluates the
affiliation, admissibility, authenticity of the second proof and the sufficiency of their aggregate
in order to make a decision in the case. In an appeal, however, it is not always the court to in-
vestigate all the properties of evidence, they can be investigated separately, in combination, or
not at all examined.

In addition, the amount of evidence to be assessed by the court of appellate instance
may not coincide with the scope of the assessment of the first instance. It can be extended in
comparison with the evidence that was evaluated in the court of first instance, by providing
them with parties or by gathering new evidence by the court of appeal.

4. The lack of immediacy in the study of most of the evidence is another distinctive fea-
ture. As was noted, the assessment of evidence by the court of appellate instance is carried out
at each appellate review. However, the scope and ways of knowing the actual circumstances
(direct or research on criminal proceedings) depend on what grounds for appeal decisions are
made and from the fact that the court of appellate instance provides evidence or substantiation
of its own conclusion.

According to judicial practice, it is precisely during the assessment and reassessment of
evidence in the appellate court that there are many unresolved issues. The explanations of the
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higher judicial authorities do not solve them, and even more confusing, leading to delays in the
consideration of cases or even intentional violations.

As we have noted, Ukraine's Supreme Court expressed its legal position on this issue in
the case No. 5-249x15 dated January 21, 2016. It has been generally observed by the High
Specialized Court for Civil and Criminal Cases. In accordance with the provisions of Article 23
and part 4 of Article 95 of the CCP, based on the principle of direct evidence of an investiga-
tion, the Court of Appeal has no right to give them a different assessment than that given by the
court of first instance, if these evidences was not investigated in the appeal review of the ver-
dict.

That is, if the Court of Appeal merely refers to the testimony of witnesses, which he did
not interrogate, and at the same time give another assessment of this evidence as evidence, then
such a decision can not be regarded as lawful and well-founded, and therefore it is subject to
cancellation with the prize-giving of a new consideration in the court of appeal authorities

Given the absolute majority of judges of the appellate instance, this legal position of the
Armed Forces is not sufficiently substantiated, moreover, it is contradictory and non-
consecutive [8].

Conclusions. Thus, determining the membership, admissibility and authenticity of evi-
dence allows the appellate instance to assess their sufficiency for the approval of the court of
first instance, the investigator judge of the justice decision. The question of the sufficiency of
appropriate, admissible and reliable evidence is extremely important in their assessment, since
it allows the court of appellate authority to establish incompleteness, inaccuracy and contradic-
tion in the evidence [9].

The model of appeal proceedings introduced in the legislation needs to be upgraded.
Among the issues of appraisal of evidence by the court of appellate instance, it should be noted
that there is no clear algorithm of actions that adversely affects the unambiguousness of the
formation of the internal convictions of the judges of the appellate instance and does not allow
to finally answer the question about the justice (unrighteousness) of the challenged judicial
decision.
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Summary
The article deals with the peculiarities of the investigation of evidence in the court of appeal in the
criminal proceedings. The essence, rules, and also the problematic moments of the research of evidence at
the stage of appeal production, namely, their verification and evaluation, are determined.
Keywords: Court of Appeal, appellate procedure, proving, study of evidence, examination of evi-
dence.
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