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Summary
In order to determine the criminal nature of the category of criminal offense, the definition of
"criminal offense" as a generic (subsidiary) concept is analyzed and the specific (derivative) concepts of
"crime" and "criminal offense" are characterized. Awareness of the essence of the phenomenon of "crimi-
nal misconduct” in criminal science has been revealed.
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LEGAL PROVISION OF MEDIATION IN UKRAINE

Cepriii Ba6anin. IIPABOBE 3ABE3NEYEHHS MEIIALIII B YKPAIHIL Ilorpe6a
BIPOBA/DKEHHS IHCTUTYTY MeZiamii 10 NpaBOBOi cuCTeMU YKpaiHM y LUBUIBHUM Ta KpUMiHAJIbHUH
NPOLIECH BUKJIMKaHA, 30KpeMa, HEOOXiTHICTIO PO3BAHTAXEHHS CYIOBOI CHCTEMH YKpaiHH, OCKIIBbKH
3aBUILECHA KUJIBKICTh CTpaB, SAKi 3HAXOAATHCS B IMPOBAKCHHI CYAIB, HE Ja€ MOXKJIMBOCTI 3I1HCHIOBATH y
MOBHOMY 00CS31 Hale)XHY MiATOTOBKY Ta PO3INIAL TakUX cHpaB. PO3IIsHYTI OCHOBHI IOJOXEHHS
BHeceHHX 110 BepxoBHoi Pamm Ykpainu mpoekrtiB 3akony «IIpo memiamiro» Ne 2480-1 Bix 09 kBiTHS
2015 p. Ta Ne 3665 Bin 17 rpyaus 2015 p. 3anponoHoBaHi BH3Ha4yeHHs Mepiauii, Mexiatopa, chepu
3aCTOCYBaHHS MeJialii, BUJIB CIOpiB, MO SKHX MPOBEACHHS MeJialii JOIbHO BCTAHOBHTH
00O0B’SI3KOBHM, YroAW 3a pe3yinpTaramu Memianii. Tak, mig Mepiamiero ciuix po3yMiTH Mo3acynoBe
BPETYJIIOBAHHS CIIOPY 33 y4acTIO HEWTPaJIbHOI CTOPOHY — MeiaTopa, SIKMil IIUIIXOM BEJCHHS epEeMOBHH
31 CTOPOHAMH CIIOPY AOCATAE IPUHHATTS [IMMH CTOPOHAMHU B3a€MOBUTIHOTO JUISI HUX PillICHHS.

Meniatopom € ¢iszuuHa ocoba, ska BHeCeHa a0 CIUHOTO pEecTpy MeaiaTopiB YkpaiHu,
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JepxkareneM sikoro € MinictepeTBo tocTunii YkpaiHu, abo 10 peecTpy MediaTopiB KpaiHM — dieHa
€sporneiickoro Coro3y. MiHimManeHuil Bik MexniaTopa B YKpaiHi, SIKMIl MOXXe NPOBOJUTH MeAialilo Io
criopax, NOB’S3aHUX 3 TOPYUICHHSAM THX 4YH IHIIMX HOPMATHBHO 3aKpIilJICHUX TMpaB, AOIIBHO
BCTAQHOBUTH y ABAJAILATH II’SITh POKIiB, @ TAKOXK IEpef0auYUTH 0OO0B’SI3KOBICTh HASIBHOCTI y HHOTO BHUIIOT
IOPUAMYHOT OCBITH Ta CTaxy npodeciifHoi misiapHOCTI y cdepi mpaBa moHaMeHIIE TpU POKU. Y 3aKoHi
Vkpainu «[Ipo Memiamito» OOUUIBHO THepeAOaYUTH MEPETiK CHOPIB, MO SIKUX MPOBEIACHHS Meiaril
BCTQHOBUTH 00OB’s3KOBMM. KpiM TOro mouineHO BH3HATH YroAy 3a pe3yidbTaTaMH Mejiamil
000B’SI3KOBOIO Ul BUKOHAHHS CTOPOHAMH Y BH3HAY€HI HUM CTPOKHU. Y pa3i K HEBHKOHAHHS CTOPOHOIO
B3THX Ha cebe 3000B’s43aHb NepeadaunTH iX BUKOHAHHS y TIOPSIIKY, BCTAHOBJICHOMY 3aKOHOM YKpaiHH
«[1po BHKOHaBYE NPOBAHKEHHS.

Knrouogi cnosa: mediayis, mediamop, cghepu 3acmocysanns mediayii, yeooa 3a pe3yibmamamu
Mmediayii, nozacyodose gupiuients cnopis.

Problem statement. Ukraine has become one of the 46 countries to have signed the UN
Convention on International Agreements on Mediation in Singapore on 7 August 2019 [1].
This Convention seeks to facilitate and facilitate the implementation of the decisions reached
by the parties in the course of mediation in international commercial disputes. At the same
time, it lays the foundation for the introduction of a mediation institute into the legal system of
Ukraine. The introduction of this institute connects the modern development of the legal sys-
tem of Ukraine with the European legal systems, values and priorities of development of the
modern civilized world [2, p. 1]. The need to implement this institute in civil and criminal cas-
es is, in particular, a necessity for unloading the judicial system of Ukraine, since the excessive
number of cases in the proceedings of judges does not allow proper preparation and considera-
tion of such cases. Thus, the burden on one judge is about 70 cases per year (and, for example,
in 2011, this figure was 140 cases). For example, in Germany, the burden on a judge is 55 cas-
es and materials per year, which is considered an overload of the judicial system. The recom-
mendations of the European institutions unanimously urge the member states of the Council of
Europe not to increase but to reduce the judicial burden. Such provisions are, in particular, con-
tained in the recommendations of the Committee of Ministers of the Council of Europe: No. R
(81) 7 on measures to facilitate access to justice; No. R (99) 19 on mediation in criminal mat-
ters; No. Rec (2001) 9 on alternatives to litigation between administrative authorities and pri-
vate parties; No. Rec (2002) 10 on mediation in civil matters [3].

Analysis of publications that started solving this problem. The question of introduc-
tion of the institute of mediation in the legislation of Ukraine is relatively new, but the basics of
its research were initiated in the works of R.F. Arakelyan, G.P. Vlasova, I.A. Voytyuk,
L.V. Gritsyuk, L.V. Golovko, E.V. Georgievsky, T.A. Denisova, I.I. Yemelyanov, V.V. Zem-
lyanskaya, O.A. Kalganova, D.V. Kovrizhenko, O.M. Kovalenko, N.A. Mazaraki, V.T. Mal-
yarenko, S.I. Oliynyk, O.V. Taran, V.M. Trubnikov, V.V. Topchiy and other scientists.

The article’s objective is to develop proposals for legislative regulation of the media-
tion process in Ukraine.

Basic content. With a view to unloading the courts of Ukraine from minor civil and
criminal cases, it is an urgent need to adopt the Law of Ukraine «On Mediation» and to intro-
duce appropriate amendments and additions to other legal acts.

To date, there is no normative definition of mediation in Ukraine. In our view, mediation
should be understood as an out-of-court settlement of a dispute involving a neutral party, a me-
diator who, by negotiating with the parties to the dispute, achieves a mutually beneficial solution
for them. The above definition should be fixed in the Law of Ukraine «On Mediation».

Mediation is an alternative method of dispute resolution that, on the one hand, reflects
the high level of development of the legal culture of society, and on the other, allows the par-
ties to choose the most effective and acceptable option for them to resolve the dispute on the
basis of fundamental principles of law, which reflect the outstanding values of social develop-
ment, such as good faith, reasonableness, justice, which is also the basis for the implementation
of the rule of law in Ukraine [2, p. 30-31].

One of the key issues of the future Law of Ukraine «On Mediationy, in our opinion, is
to determine the requirements for obtaining the status of mediator.

The draft Laws on Mediation registered in the Verkhovna Rada of Ukraine contain dif-
ferent approaches to this issue.

Thus, the draft Law «On Mediation» No. 2480-1 of April 9, 2015, defines in Art. 5
«Conditions for acquiring mediator status», which may be a mediator who has reached the age
of twenty-one years and has undergone professional training in the field of «mediation» in an
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educational institution or organization in Ukraine or abroad. The mediator may not be a person
who is recognized by the court as restricted or incapacitated. Vocational training of mediators
must include at least one hundred and twenty academic hours of theoretical and practical train-
ing, the last of which must be at least sixty academic hours. The presence of a mediator's pro-
fessional training shall be certified by a diploma, certificate, certificate or other document is-
sued in the name of the mediator, which shall contain information on the volume (number of
hours) of theoretical and practical training, period of study, name of the educational institution
or organization that carried out the training [4].

The Draft Law «On Mediation» No. 3665 of 17.12.2015, as of 26.02.2019, defines in
Art. 10 «Requirements for a mediator and his special training», which can be a mediator of
thirty years of age, has a university degree and has received special training in mediation in
Ukraine or abroad. Mediation training must be at least 90 semester hours of primary education,
including at least 45 semester hours of practical training. Special training in the field of media-
tion is provided by legal entities of any form of ownership and organizational and legal form,
including educational institutions, one of the activities of which is the activity of professional
special training of mediators. The presence of special training of the mediator shall be certified
by a diploma, certificate, certificate or other document issued in the name of the mediator,
which shall contain information on the amount (number of hours) of training in the field of
mediation, the period of study, the name of the legal entity provided for in the second para-
graph of this part. A mediator may not be a person: 1) recognized by the court as incapable or
limited capacity; 2) having a criminal record not repaid or not withdrawn in the manner pre-
scribed by law; 3) dismissed from office as a judge, prosecutor, investigator, from public ser-
vice or from service in bodies of local self-government for violation of oath, committing a cor-
ruption offense; 4) authorized to perform the functions of the state or local self-government;
5) which is a public or private contractor [5].

These bills contain significant differences in determining the minimum age of the medi-
ator, as well as the formation of a candidate for mediator.

In our opinion, in determining the minimum age and formation of a mediator, the type
of disputes should be taken into account, it can be considered. If these are disputes related to
the violation of certain regulatory rights that today only courts have the right to consider, then
it is advisable to focus on the requirements for candidates for the position of judge. According
to Art. 69 of the Law of Ukraine «On the Judicial System and the Status of Judges», a citizen
of Ukraine not younger than thirty and not older than sixty-five years, with a higher legal edu-
cation and professional experience in the field of law for at least five years, can be appointed
competent, virtuous and owning official language [6].

Therefore, the minimum age of a judge is thirty years and the length of service in the
field of law is at least five years. However, judges have the right to hear cases of varying com-
plexity. As mediation is intended to deal with minor civil and criminal cases, the requirements
for a mediator candidate should, in our view, be somewhat less than for a judge.

We propose to set a minimum age of a mediator in Ukraine, which can mediate disputes
related to violation of certain normative rights, in twenty-five years, as well as the obligation to
have a higher legal education and professional experience in the field of law for at least three
years.

In the Law of Ukraine «On Mediation» we propose to provide the following definition
of the term mediator: an individual who is entered in the Unified Register of Mediators of
Ukraine, held by the Ministry of Justice of Ukraine, or in the register of mediators of a Member
State of the European Union.

Key issues related to the implementation of mediation in Ukraine are determining the
scope of its application. As noted by N.A. Mazaraki, a feature of legal regulation of mediation
is the combination of state, contractual regulation and self-regulation. The state should estab-
lish general principles of the mediation procedure, determine the legal status of the subjects
and procedural legal consequences of applying the mediation procedure. In turn, self-
regulatory organizations of mediators should set corporate standards of activity, qualification
requirements for professional mediators, etc. By concluding mediation agreements, the partici-
pants of the mediation determine their rights and obligations in the mediation procedure, the
terms and procedure of the mediation itself. Such a dispositive combination will allow to pro-
vide versatility and flexibility of regulation of mediation together with ensuring rights of the
parties of mediation and third parties by establishing imperative principles [2, p. 31-32].

As mediation can be applied to a wide range of disputes, we agree with the possibility
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and expediency of self-regulation of certain types of mediation. However, we believe that me-
diation in disputes related to violations of certain statutory rights, which are currently only
available to courts, should have a clear regulatory framework.

The Draft Law «On Mediation» No. 2480-1 of 09.04.2015 is defined in Art. 4 «Scope
of mediation», which mediation extends to any conflicts provided by this Law, including civil,
economic, administrative, labor, family disputes, as well as cases concerning administrative
offenses, criminal proceedings in cases provided for in force legislation [4].

The Draft Law «On Mediation» No. 3665 of 17.12.2015, as of 26.02.2019, defines in
Art. The «Scope of the Act» specifies that mediation can be applied in any conflict (dispute),
including civil, family, labor, economic, administrative, as well as in the proceedings for crim-
inal offenses, crimes of minor or moderate gravity and in criminal proceedings in the form of a
private prosecution as provided for in Article 477 of the Criminal Procedure Code of Ukraine,
and cases of administrative offenses [5].

The above provisions of the projects do not define a specific list of cases on which the
mediation procedure is conducted. We believe that the lack of specifics will not facilitate the
effective implementation and implementation of the Mediation Institute in Ukraine.

We propose to provide in the Law of Ukraine «On Mediation» a list of disputes, which
make mediation mandatory. In our view, it is advisable to include the following disputes in this
list: 1) civil — disputes concerning hereditary rights; 2) family — divorce, separation of property
of the spouses, recognition of paternity, disputes over parenting, disputes about participation in
the upbringing of the child, determining the place of residence of the child, disputes on ways of
fulfilling responsibilities to support the child and determining the amount of alimony, partici-
pation in additional expenses for the child , on the duty and amount of alimony for the mainte-
nance of adult children, the maintenance of one spouse; 3) labor — all categories of disputes;
4) administrative — unlawful dismissal, renewal at work, recovery of average earnings during
forced absenteeism and non-pecuniary damage; 5) criminal — in cases of private prosecution.

Another key issue for the implementation of mediation in Ukraine is the determination
of the form and legal force of the document, which is adopted on the basis of mediation.

The Draft Law «On Mediation» No. 2480-1 of 09.04.2015 is defined in Art. 30 «Media-
tion Agreementy specifies that mediation may result in a mediation agreement. In this case, this
agreement is concluded in writing, signed by the parties, the mediator, representatives and / or
legal representatives of the parties (if any); includes a joint decision of the parties to settle a
conflict between them and / or an obligation to form and procedure for eliminating the damage
caused by the conflict; should not contain any provisions that lead to violation of legal or ethi-
cal standards; is subject to mandatory execution within the time limit specified by it; in case of
non-fulfillment by the party of the obligations assumed by the mediation agreement, the other
party has the right to go to court in accordance with the procedure established by law [4].

The Draft Law «On Mediation» No. 3665 of 17.12.2015, as of 26.02.2019, defines in
Art. 20 «Mediation Results Agreementy, which is a mediation agreement in writing and signed
by the parties to the mediation; it must contain a joint decision of the parties to the mediation
on the settlement of the conflict (dispute) and be binding on the parties; in case one of the par-
ties to the mediation fails to fulfill its obligations under this agreement, the other party to medi-
ation has the right to go to court in accordance with the procedure established by law [5].

In our view, both bills do not provide the mediation agreement with sufficient legal
force, which could significantly impede the implementation of the mediation institute in
Ukraine, since the parties will not be interested in resolving the dispute through mediation, but
will try to resolve the dispute immediately in court.

We propose to include in the Law of Ukraine «On Mediation» the following provisions:
the agreement on the results of mediation is concluded in writing, signed by the parties and the
mediator, affixed with the seal of the mediator and entered in the Unified register of agree-
ments on the results of mediation, the holder of which is the Ministry of Justice; each agree-
ment has a separate serial number according to the register; the number under which the trans-
action is registered is indicated on the form of this agreement issued by the mediator; an
agreement on the results of mediation conducted by a mediator of a Member State of the Euro-
pean Union shall be entered in the Unified Register of Agreements on the results of mediation
by a mediator of Ukraine on the basis of an agreement; an agreement on the results of media-
tion is obligatory for the parties to execute it within the deadline set by them; in case of non-
fulfillment by the parties of their obligations, their fulfillment shall be conducted in accordance
with the procedure established by the Law of Ukraine «On Enforcement Proceedingsy.
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Conclusions. The proposed provisions for the future Law of Ukraine «On Mediationy
will, in our view, facilitate the rapid and effective implementation of this method of out-of-
court settlement of disputes in the legal practice of Ukraine, and will also serve as a basis for
further scientific discussions in this area.
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Summary

The article deals with research of issues of introduction of the institute of mediation in the legisla-
tion of Ukraine. The main provisions of the draft Laws on mediation submitted to the Verkhovna Rada of
Ukraine No. 2480-1 of 09.04.2015 and No. 3665 of 17.12.2015 are proposed. The definitions of media-
tion, mediator, scope of mediation, types of disputes over which mediation is conducted it is advisable to
set binding, mediation-based agreements.

Keywords: mediation, mediator, fields of application of mediation, agreement on mediation re-
sults, out-of-court settlement of disputes.
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