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AnapieBcbka Jliogmuiaa OuiekciiBua,

BHKJIa[Ia4 KadeapH MUBITEHO-TIPABOBUX TUCITUTLTIH
JIHIIpOTIETPOBCHKH NepKaBHUMN YHIBEPCUTET
BHYTPIIIIHIX CIIpaB

3AKOHOJIABYE PEI'YJIIOBAHHS CIIIJIBHOI BJACHOCTI

[IpaBo BIacHOCTI € OMHUM i3 HAWOITBII BaroMuX y NHUBUTBHOMY TpaBi. CIiJl 3ayBaKUTH, IO
JOCUTH 4acTo OyBae, KOJIM OJTHE 1 Te caMe MaiiHO MOjKe Halle)kaTH Ha IpaBi BIACHOCTI TEKUTBKOM oco0am
(cmiBBIacHUKaM). Y IbOMY pa3i, BAHUKAE MPaBO CIIIBHOI BIACHOCTI SIK MPaBO ABOX a0o Oinblie ocib 3a
CHIIEHOIO 3TOJIOF0 BOJIOMITH, KOPUCTYBATUCS Ta PO3MOPSDKATHCA HAJIC)KHUM M MaifHOM, II0 CTaHOBHTH
enuHe nine. Hali0Oinpn nommpeHnM BUNIAJKOM BUHHKHEHHS CIUILHOI CyMiCHOI BIACHOCTI € 0€3yMOBHO,
CIiThHA BJIACHICTD TTOIPY KK

MaifHOBI BITHOCHHH MK MOAPYXOKSIM BpETyJbOBaHI Ha CHOTOAHI mepeBaxkHo CiMelHUM
KOJIEeKCOM YKpaiHnu, BBeJileHUM B Iito 1 ciunsa 2004 p. B okpeMux BUmagkax MOKJIMBE TaKOXK CyOcuaiapHe
3aCTOCYBaHHS HOPM LMBIIBHOTO 3aKOHOJABCTBA, IO BH3HAYAIOTh, HANPHKIAA, YMOBH IiHCHOCTI
MPaBOYMHIB, SKi YKIaJAIOTHCS MIXK MOJPYKKSIM.

VY MOBCSAKICHHOMY JXUTTI BCE 4YacTillle BUHUKAIOTh MUTAHHS, MOB’SA3aHI 3 BHU3HAYCHHSM Ta
peasizami€elo mpasa BIaCHOCTI MOAPYOKS, 0 i 00yMOBITIOE aKTyaJbHICTD L€l TEMH AJIsl BUCBITICHHSI.

B3araii, npuHIMII CIJIBHOCTI MaiiHa MOJPY KoK 3akpirutoBascs uie B CimeiiHomy koaekci YPCP
1926 p. ToMmy € migcTaBu TOBOPUTH TIPO Te, IO IEH MPUHITUI € BUMTPOOYBAaHUH MPAKTHIHUM JOCBIJIOM i,
3 OMIISIAY Ha Iie, HalOUIbII CIIPUHHATHUM JUIS PeryJItoBaHHS NOAIOHUX BinHOCHH [1, c. 32].

ChOrofiHi MpaBo CHUIBHOT CYMICHOT BIaCHOCTI MOAPYXOKS PEryIIoeThes rnaBoro 8 posainy 11 CK
VYkpainu [2]. Bzaram, CiMeHfHUM KOJEKCOM BCTAHOBJICHO MPHHIIMI CIUIEHOCTI MPUAOAHOTO B TEPiof
nuito0y MaiiHa (32 BUHSATKaMH, NPSIMO BCTaHOBICHMMH 3aKOHOM). 3rimHo cT. 60 mporo Kogekcy
BCTaHOBJIIOETHCS, 110 MAifHO, Ha0yTe MOAPYIOKIM 3a Yac IITI00Y, HANEKUTh APYKHWHI Ta YOJIOBIKOBI Ha
npaBi CHUIBHOT CyMiCHOI BJIaCHOCTI HE3aJEXKHO BiJl TOTO, IO OAWH 3 HUX HE MaB 3 MOBa)KHOI NPUYUHU
CaMOCTIHHOTO 3apo0ITKY (I0X0Iy).

Bapro 3a3naunty, mo B CK xoua i 30epeskeH0 Mpe3yMIIiio CIUIbHOCTI MaifHa, ajle 3aKiIaJcHO
JENIO IHIMMK TAXiT A0 CIiBBIAHOMICHHS CIIJIBHOI Ta PO3MUIBHOI BIACHOCTI MOApYXoksa. CiMeiHUM
KOZIEKCOM YKpaiHH MpaBO CHUIBHOI CYMICHOI BIACHOCTI HOIIMPIOETbCS TaKOX HAa MalHO JKiHKH Ta
YOJIOBIKA, SKi MPOKUBAIOTH OJHIEIO CIM'€I0, ajie He TepeOyBaroTh y nuro0i Mixk coboro [3, c. 164].

PexxnM croinmpHOCTI MaifHa MOJPYXOKS O3HAYae, I10: MaiiHO, HaOyTe MOApYOKAM 3a Jac nuto0y,
BBA)KAETHCS CIIJILHUM, SIKIIO iHIIE HE BCTAHOBJICHO JOMOBIICHICTIO CTOPiH; MOJPYOKS Mae PiBHI IpaBa
o/T0 MailHa, 10 HaJSKUTh HOMY Ha TpaBi CHUTBHOI CYMICHOI BIACHOCTI; MaifHO HAJECKHUTH HOIPYHOKIO
0e3 BU3HAUYCHHS YaCTOK KOXKHOTO 3 HUX Yy TpaBi BIACHOCTI; MpaBa MOAPYXIKS HA MAilHO BHU3HAIOTHCA
PIBHUMH HE3aJIeKHO BiJ TOTO, IO ONWH i3 HUX HE MaB 3 MOBAXHOI NMPUYWHU (HABYAHHS, BEICHHS
JIOMAIIIHBOTO TOCHOJapCTBa, JOTISLA 32 JAITbMHU, XBOpoOa TOIIO) CAMOCTIHHOTO 3apo0iTKy (IIoXo1my); 1o
TOTO 4acy, MOKH He OyJe JOoBeleHe MPOTHIIEKHE, BBAKAETHCS, IO KOXKEH 13 TOAPYX K, XTO 3IIHCHIOE
MIPaBOYMHU IIOA0 PO3MOPSAIHKEHHS CITUTEHAM MalHOM, JTi€ B iHTepecaxX moApyxoks [4, ¢. 76; 5, c. 211].

ToOTo 4YMHHE 3aKOHOAABCTBO 3aKPIILTIOE TPATUINIHHUN TMIXiM J0 MaWHOBHX BiTHOCHH
MOJIPYXOKS: yce, MO OyJI0 HAXHUTE Pa3oM, € CIUTbHUM. Takuil peKuM CIIIBHOI BJIIACHOCTI HAa3WUBAIOTh
3aKOHHHUM, OCKIJIBKH BiH Ji€ Y CHITy 3aKOHY B YCiX BHITa[KaX, SKIIO HE BCTAHOBIICHO IOTOBIPHUH PEXKHM,
3a SIKUM HaJISKHICTh MaifHa KO)KHOMY 3 MOJPYKKS BU3HAYAETHCS YKIaACHUM HUMH JOTOBOPOM.

Po3kpuBatoun crinbHy BIACHICTH MOAPYOKS, CIiJl 3BEPHYTH YBary i Ha MpaBoBi 3acajy MOJLTY
cminpHOTO MaifHa moapyxoksa. Tak, 3aranbHa ifes MOAUTY MaifHa TOJSIrae y TPHUIMHEHHI PEeXUMY
CHJILHOCTI 1 BHHUKHEHHI Ha MOTO OCHOBI PEKMMY poO3XiNbHOCTI MaiiHa. KokeH i3 moapysxks micis
MOJIITy MaifHa CTa€ BIIACHUKOM Ti€i 9M IHIIOI pedi ab0 CYKYITHOCTI pedei i He TOB’sS3y€e CBOI i mMoI0
BOJIOJIIHHS, KOPUCTYBAHHSA Ta PO3MOPSIKEHHS MAHOM 3 1HIIUM 13 MOAPY KA.

[Toxin crimpHOTO MaitHa TOAPYHOKS MOKe OyTH 3MIMCHEHO i 9ac iCHYBaHHS NITIO0Y, V TIpOIIeci
Horo po3ipBaHHS, a TAKOX Iicis po3ipBaHHs nunto0y. Biamosinzno mo 4. 1 cr. 69 CK npyxuHa i 4o10BiK
MaroTh TIPaBO Ha MO MaiHa, 110 HAJEKWUTh iM Ha TPaBi CIUJILHOI CYMICHOI BJIACHOCTI, HE3aJIEKHO Bif
pO3ipBaHHS HUTIO0Y.

[Nonin MaiiHa MOAPYXOKS MOXE OyTH 3IIHCHEHO Yy JOOpPOBUILHOMY a00 CyJIOBOMY IOPSIKY.
JloOpOoBiNBHAN TOPSIOK 3aCTOCOBYETHCS, SAKIIO MOAPYXOKS TOMOBHIJIOCS HIOJO BWU3HAYEHHS YacCTOK
KOXKHOTO 3 HUX Y MPaBi HA MaliHO, a TaKOX JIHMIILIIO 3r0/IU MI00 KOHKPETHOTO MOALUTY MaiHa BiJIOBITHO

47



«ITPABOBA JEPKABA: ICTOPISI, CYUACHICTh TA NEPCIEKTUBU ®OPMYBAHHS»

1o nux gactok. CiMeliHe 3aKOHOZaBCTBO BCTAHOBIIOE CIIEIialbHy (POPMY JIHIIIE ISl TOTOBOPY MPO MO
HEpYXOMOI'0 MaiHa moAapyxoks. BiamosimHo mo 4. 2 ct1. 69 CK moropip mpo Hoain Xujaoro OyIWHKY,
KBapTHPH, IHIIOTO HEPYXOMOTO MaiiHa Mae OyTH HoTapiambHO mocBimueHwid. LUK Ykpainn mependauae
TaKOX JepiKaBHY pEeECTpallilo MpaB HAa HEPYXOMICTh Ta MPaBOYMHIB i3 Hepyxowmictio (cT.182 LK), saki
MTONIHUPIOIOTHCS TAKOXK Ha TIPABOYMHH 32 yUaCTIO moApyxoks [7, ¢. 138]. CtocoBHO popmu qOoroBOpY PO
MO MaiiHAa TOAPYXKS, 00’€KTOM SKOTO € pyXoMi pedi, B CiMEHHOMY 3aKOHOZABCTBI HeMae
cnemiadbHUX BUMOT. Lle o3Hagae, mo npu 3’sacyBaHHI (OpMHU IFOTO AOTOBOPY (YCHA, IPOCTa MHCEMOBA)
HEOOXITHO KepyBaTUCs 3arajJbHUMH MPaBWIaMHU IOAO0 (OPMHU MPaBOUMHY, siKi nepeadadeni L{uBinsHIM
KojekcoM Ykpainu (crarti 205—208 LK) [8].

Crin 3ayBakuTH, IO MO MaiHa MOAPYXKs 3MIMCHIOETHCS B JBa €TamM: MO-TepIie, CyI
BU3HAYa€ PO3MIp YAaCTOK YOJIOBIKAa Ta >KIHKM B MpaBi Ha MaifHO, i, MO-Apyre, 3AIMCHIOE MOJIN MaliHa
BIJINOBITHO 10 BCTAHOBJIEHUX 4YacToK. [Ipm BU3HAUeHHI pO3Mipy YacTOK KOXKHOTO 3 TOAPYXKSI CYA
BUXOJIUTH 3 TOTO, IO BIAMOBIIHO 10 3aKOHO/IaBCTBA YaCTKU MaifHa JAPYKUHH Ta Y0JIOBIKA € piBHUMHU (4. |
ct. 70 CK). Lle mpaBuio He 3MIHIOETHCS 1 B TOMY pasi, SKIIO OAMH i3 TMOJAPYXKSI HE MaB 3 TMOBAKHUX
Npu4rH (HAaBYaHHs, BEJCHHS JOMAIIHBOIO TOCIONApCTBa, IOTJSAN 3a JITBMH, XBOpoOa TOIMIO)
caMocCTiiHOTO 3apo0iTKy (moxomy) (4. 1 ct. 60 CK).

[Ticnst BU3HAYECHHS CYAOM YacTKU KOXKHOTO 3 TOJIPYOKsI B IIPaBi HA MaltHO 3A1HCHIOETHCS IPYTHit
eTanm — Oe3mocepea i Mo MaifHa MOAPYXOKS BIATIOBITHO O ITUX YACTOK, SIKi HaJe)KaTh KOKHOMY 3
HUX. 3aKOHOJIaBCTBO Tepeadaydae MeBHI crocoOu monauly MaidHa noapysxoks. [lo-mepiie, BimOBiIHO 110
ct. 71 CK cyx Moke BHHECTH pIllICHHS IIOAO0 TOMLTY MaifHa B HaTypi. Takwii croci® 3acTOCOBYETHCS
IIOJI0 TOJUTBHUX peuei, TOOTO pedel, sSKi MOXHA MOAUIMTHA Oe3 BTpaTu iX HMUTLOBOTO mpH3HaueHHs (cT. 183
LK). Ilo-npyre, cyn Moxe NPUHHATH pillleHHA NPO MPUCY/PKEHHS MaiiHa OJHOMY 3 TOAPYXOKSA 3
MOKJIAZICHHSM Ha HBOTO O0OOB’S3KY HAJaTH JAPYTOMY 3 IOAPYOKS KOMIEHCAIII0 3aMicTh HOTO 9acTKU y
MpaBi CHIBHOT CyMiCHOI BiacHOCTI (dactunu 2, 4, 5 ct. 71 CK) [2].

CK Bu3Hauae TPaBOBHH pEXUM MalHa o0Ci0, SIKi 3HAXOMATHCS Y (DAKTHIHHX TUTIOOHUX
BiTHOCHMHAX, TOOTO MPOKUBAIOTH OfHIEI CiM’et0 Oe3 peectparlii nuntody (cr. 74 CK). Maitno, HaOyTe
IMMHU 0COOaMHU TIiJ] 9ac CIUTFHOTO MPOKUBAHHS, HAISKUTE iM Ha TIPaBi CIiJIHHOI CYMICHOT BITACHOCTI 1 Ha
HBOTO MOLIUPIOIOThCA MoJoxkeHHs riaBu 8 CK.

TakuM YHHOM, YHHHUM 3aKOHOJABCTBOM BCTAHOBJIEHO MPHHIMWI CIUIBHOCTI NpuAOaHOTO B
nepion nuro0y MmaiiHa (32 BHHSTKaMH, HPSMO BCTaHOBICHHMM 3akoHOM). 3rimHo cT. 60 Kogekcy CK
BCTaHOBJIIOETHCS, IO MAaWHO, HAOYTE MOAPYXOKAM 3a Yac MUTI00Y, HAJICKUTh MPYKUHI Ta YOJOBIKOBI Ha
NpaBi CHUILHOT CyMiCHOI BJIaCHOCTI HE3aJEXKHO BiJl TOTO, IO OAMH 3 HUX HE MaB 3 MOBAKHOI NPUYUHU
caMocCTiHOTO 3apo0iTKy. [lo TOro X, MpaBy CHUJIbHOI CyMICHOI BIACHOCTI TOJAPYKS BIACTHBI Taki
OCHOBHI O3HAaKH: — CITTbHA CyMiCHA BIACHICTH MOAPY 0K BUHUKAE JIUIIE Y 3apEECTPOBAHOMY IIITIO01 Ta
Mg Yac BeIeHHS NOAPYXOKAM CIIJIBHOTO TOCIOAAPCTBA; — ICHYE MPe3yMIUis Aii peXUMy CITBHOT
CYMiCHO{ BJIACHOCTI IIOJO MaifHa MONPYXOKsA, HAOyTOro HUM 3a 9Yac MNUTIO0Y; — JPYXXHHA Ta YOJIOBIK
MAaloTh PiBHI MpaBa BiTHOCHO MaiiHa, 10 HAJIEKUTH iM Ha MpaBi CHIIBHOT CyMiCHOI BIACHOCTI; — MaiiHO
HAJICXKHUTH MOJIPYHOKIO Oe3 BU3HAUEHHS YaCTOK KOXKHOTO 3 HAX Y TIPaBi BIIACHOCTI TOMIO.

Pazom 3 THM, He3aleXHO BiJl HasiBHOCTI LUIIOOY, KOXKEH 3 MOAPYXOKS MOXKE MaTH MaiHO, sIKe
HaJIC)KUTh Ha MPaBi BIACHOCTI oMy ocobmcTo. CiMeHHMI KOEKC Take MailHO Ha3WBa€ 0COOMCTOIO
MPUBATHOIO BiacHicTio monpyxoks (. 7 CKVY). BaxnuBo moxaTtu, mo mojgia CHUIBHOTO MaliHa
3OIACHIOETBCS JOOPOBIBHO MIIAXOM VKJIAASCHHS MOAPYXOKSIM BiANMOBIMIHOI NHBUILHO-IIPABOBOT
YTOJd, Y TOMY YHCJi 3 HOTapiaJbHUM IOCBiAYEHHSIM, a00 y CyJJOBOMY NOPSAKY Ha BUMOTY OJHOTO
3 MOAPYX KA YU Ha BUMOTY IHIIMX OCi0 y 3B’A3KY 13 3BEpHECHHSIM IIOJO CTATHCHHS Ha ix MaiiHO
(ct. 73 CK).

Otxe, B LIJIOMY MUTaHHS CIUIBHOI CyMiCHOi BJIACHOCTI 3HAHMIIIO CBOE HOPMATHUBHO — NPABOBE
peTyJIOBaHHS B YAHHOMY 3aKOHOAABCTBI.
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BaanoBa Osena IBaniBHa,

acIipaHTKa [IEPUIOTO POKY HaBYAHHS
KadeapH Aep>KaBHO-TPaBOBUX AUCIHILTIH
Ta aMiHICTPAaTHBHOTO MTpaBa
[eHTpalbHOYKPATHCHKOIO AEPAKABHOTO
MEJIarOTiYHOTO YHIBEPCUTETY

iMeHi Bonoaumupa BunHuueHka

010 BUJIIB JEPAKABHOT'O ®IHAHCOBOI'O KOHTPOJIIO B YKPATHI

JepxaBanii ¢inancoBuii kKoHTpoub (mani — JADPK) € BaxIMBUM IHCTPYMEHTOM 3a0e3MedeHHs
HaJIXO/KCHHS KOILUTIB J0 JeP:KaBHOTO OIOJDKETY Ta HOTo palioHaJbHOTO BHKOPHUCTAHHS, OCKIJIBKH Bix
e(eKTUBHOCTI HOTO (YHKITIOHYBAaHHS 3aJICKUTh CTaH (iHAHCOBOI CHCTEMH KpaiHW B Imijiomy. Tak, Ha
Cy4acHOMY eTalli PO3BUTKY B YKpaiHi iCHye HEOOXiOHICTh Y CTBOPEHHI JOCKOHAJIOI cUCTeMH (iHaHCOBOTO
KOHTPOJIIO JUIS 3a0e3medeHHs (hiHaHCOBOI AWCIMILTIHU ITiJT Yac TPOBeAeHHS pedopMyBaHHS HApPOIHOTO
rocrofgapctBa. Came ToMy po30yzoBa e(heKTHBHOI CHUCTEMH Ta BU3HAUCHHS BUJIB JAEP>KaBHOTO (hiHAHCOBOTO
KOHTPOJTIO € aKTYaIbHOIO B HAIII Yac.

JlocnipKeHHIO TUTaHb BUIIB AEP:KaBHOTO (HiHAHCOBOTO KOHTPOJIO B YKpaiHi, 3Ha4Hy yBary
npuaisy Taki Haykosui sk: 1. K. dposn, A. 1. JIun, B. [1. HarpeGenshauid, JI. A. CaByeHnko Ta iHIIi.

OnHak, He3BaXKAIOYW Ha HasBHI mpali BUYeHHUX, kiaacudikais suais JIPK He MaroTh equHOL
BU3HAUEHOI CHCTEMHM, Yepe3 M0 Hapasi moOyJoBaHa CHUCTEMa JepKaBHOro (piHAHCOBOTO KOHTPOIIO B
YkpaiHi € HeZIOCKOHAIOI0 Ta TIOTPeOye MIBUINCHH ii e()eKTUBHOCTI MIUTIXOM BIIPOBAHKECHHS HOBUX (DOPM.

Ha mymxy JI. A. CaBuenko kputepieM kinacudikamii mpy noxiai (iHaHCOBOrO KOHTPOJIO 33 BUAAMHU
MMOBUHEH OyTH CyO €KT, IO 3IiHCHIOE KOHTPOJBHI (YHKIII Ta cdepa 3acTocyBaHHS (DIHAHCOBOTO
KOHTPOJIIO; TPH TOJLT 3a (popMaMu — Yac 3AIMCHEHHS KOHTPOJIBHUX Miif; TIpY MOALT 32 METOJaMH — CIOcio
3MIHCHEHHS KOHTPOIBHUX (PyHKIIIH Ta mpkepeno indopmallii, o BUKOPUCTOBYEThCS [3].

IHmy monens knacudikanii sunis JIPK npencraneno naykoBusimu 1. Ipo3n ta B. IlleBuyk, siki
posrisinanu Buau JIOK depe3 eleMeHTH KOHTPONKOIOYOI CHCTEMH: Cy0'€KT — KOHTPOIBHI il —
00'exT [1, c. 104].

Posrnsgaroun cy0'eKT KOHTpPOIIO K mpiopuTeTHH Kputepiii cucremu JPK, BHokpemioBaiu
TaKi BUJU KOHTPOJIO:

— npsiMuiA (Oe3mocepeHilt) KOHTPOITh, IKUH BUKOHYIOTH HOTO iHIIiaTOpH;

— MPEICTaBHUIIBKHUI (OMOCEepPEIKOBaHUIT) KOHTPOJIb, JCJICrOBAaHMIi MOBHOBAKHUMU IHIIIaTOpaMHU
IHIIMM Cy0'€KTaM, sIKi BiIITParOTh pOJIb HOTO BUKOHABIIIB;

— IHIMIaTUBHUHN, TKAH BUTIIUBAE 3 BIIACHOI BOJII Ta PO3CYIYy HOTO CY0'€KTIB;

— npuMycoBHi (0OOB'SI3KOBHH), 3yMOBIICHHH 30BHIIIHIMH OOCTaBMHAMHM, SIKi CIIOHYKarOTh
cy0'eKTiB 110 OTO 3MiHCHEHHS.

oo 06'ekTa KOHTPOIIO JOCTIJHUKA BUOKPEMITIOBAJIH

— EKOHOMIYHMH (TOCTIONAPCHKHUIA) KOHTPOJh — CIPSIMOBAHMIN Ha BIICTEKEHHS peabHOI €KOHOMIKH,
TOOTO cpepH CTBOPEHHS i pyXy HOTOKIB TOBApiB, pOOIT i MOCIYT;

— (iHaHCOBHI KOHTPOJIb — TMOKJIWKAHWHA TEPEBIpATH BipTyalbHY €KOHOMIKY, chepy (hiHaHCIB
(cTBOpEHHS rpoleii Ta 00iry rpommoBux Motokis) [1, c. 104].
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