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THEORETICAL AND LEGAL CHARACTERISTICS
OF PUBLIC CONTROL IN THE FIELD OF JUDICIAL AUTHORITIES

The formation of Ukraine as an open, democratic, legal state is proportionally
interconnected with ensuring the ability of civil society institutions to exercise public
control over the activities of state authorities and local governments at the appropriate
level. Public control is the basis for guaranteeing democracy.

Judicial reform requires, among other things, ensuring high-quality cooperation
between judicial authorities and the public. In this context, public scrutiny is an
integral component of creating an effective mechanism for cooperation between
judicial authorities and civil society institutions. Given the above, the scientific and
practical interest in the issues of public control over the activities of judicial authorities
is actualized.

Various aspects of control, including public control, have been studied in the
scientific works of V. Averianov, O. Andriiko, Yu. Barabash, S. Bratel, V. Voloshchuk,
V. Garashchuk, |. Golosnichenko, A. Grabylnikov, S Denysiuk, M. Koziubra, A. Krup-
nyk, S. Kushnir, T. Nalyvaiko, S. Nistratov, M. Novikov, O. Petryshyn, O. Polinets,
G. Pryshliak, I. Skvirskyi, O. Sushinskyi, V. Taroieva, S. Timchenko, V. Fedoroy,
V. Shestak, S. Shestak and others. K. Babenko, M. Vilhushinsky, V. Horodovenko,
l. Hrytsenko, P. Kablak, M. Logunov, O. Ovsiannikova, V. Oliinyk, S. Prylutskyi and others
have studied the issues of the relationship between judicial authorities and the public.
These scholars have made a significant contribution to the development of the theoretical
foundations of public control and the functioning of judicial authorities. However, in the
context of intensive judicial reform, the democratic vector of development of our state,
the issue of interaction between judicial authorities and the public becomes especially
important, especially given the fragmentary and conceptual disorder of research in this
area. The comprehensiveness of the study of public control over the activities of judicial
authorities involves the study of scientific works and practices of foreign authors.

Public control is a necessary condition for the functioning of society, as it is an
effective guarantee of social security and stability. History shows that state institutions
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of any form of state system or government in the absence of control over them tend to
degenerate and degrade. Such conditions are a favorable ground for the development
of totalitarian methods of government, which inevitably leads to restrictions on human
rights and freedoms. In addition, this kind of control provides a real opportunity for the
population to influence political processes in society, to be an active participant in public
life!, i.e. to promote the implementation of constitutional provisions that the only source
of power in the state is the people.

The control of public authorities by civil society is a characteristic feature of both
democracy and a democratic state. The social purpose of democracy is manifested in its
function as a function of control, which is aimed at ensuring the activities of state bodies
within their competence?. Both the state and civil society should have equal powers,
as a result of which civil society will be able to combat abuses in public administration
effectively, as it controls the activities of the bureaucracy, helps to identify offences
committed in the process of state power3.

The independence of courts and the independence of judges is a guarantee of
protection of human and civil rights and freedoms, rights and legitimate interests
of legal entities, as well as the interests of society and the state*. However, any
democratic constitutional system is based on the axiomatic assumption that power
should be divided, limited, accessible, predictable, effective and controlled®. There
is now a significant need for radical changes in the judiciary and the reform of some
of its institutions. In the process of building the rule of law, one of its most important
criteria is the creation of a fair, transparent and efficient judiciary®. In this aspect,
public control is an effective mechanism for deterring and counteracting the abuse of
power by public authorities, including the judiciary, as is constantly emphasized by
international human rights institutions.

Public confidence in the judiciary, as well as in the authority of the judiciary in matters
of morality, honesty and integrity of judicial authorities is of paramount importance in
a modern democratic society (Bangalore Principles of Judicial Conduct)’. One of the
priority tasks of the judiciary in Ukraine in accordance with the Strategy for Reforming
the Judicial system, Judicial proceedings and Related Legal Institutions for 2015-2020
is to increase public confidence in judicial authorities and related legal institutions®.

1 Bapabauw, 0., MaBwyk, K. (2010) CyTHiCTb rpoMazCcbKOro KOHTPOro B YKpaiHi. [NpaBHuumii Yaconuc [JoHeubKoro
yHiBepcuTeTy, 1, C. 168-175.; IrHaTeHko, O. C. (2020) MpomaasHCbKWIA KOHTPOIb SIK IHCTPYMEHT BNAMBY Ha Npo-
Liecy iepxaBHOTO yrnpaBsniHHA B CyyacHin YkpaiHi. IHBecTuuji: npaktuka Ta gocsig, 15-16, C. 158-161.

2 OcHoBbl rocygapcTtsa v npaa / nog pea. B.B. Komaposa. Xapbkos, 1994, C. 33-34.

3 AnbynraHos, A. A. (1999) O npaBoBOM perynmpoBaHUu rocygapCTBEHHOro UHaHCOBOro KoHTpons. KOpucrT, 2,
C. 16.; TepeweHko, M. M. (2019) ®yHKLiOHaNbHWIA BNMB rPOMaZACHLKOro KOHTPOSIO Ha peanisauito AepXaBHOro
KOHTPOIIO SIK IHCTPYMEHTY 3abe3neveHHs BigKpUTOCTi opraHiB nybnivyHoi Bnagu. ExoHomika Ta gepxaea. Cepisi:
[HepxaBHe ynpasniHHs, 4, C. 113-116.

4 Crtpyc-AyxHuy, T. B. (2012) CynoBa Bnaga B nepiod po3dyaoBu rpoMafsiHCbKOro CyCnifibCTBa: TEOPETUKO-MNPaBOBi
acnekTu: asToped. Auc. ... kaHa. opug. Hayk. Jlesis, C. 9.

5 KociHos, C. (2013) KoHTponb Hag nybnivyHo Bnagoto sk dhopma rpuanyHoi gisnsHocTi. Mpaso Ykpaidu, 12, C. 249.
6 KoHuenuisa pecdopmyBaHHsa cynosoi cuctemn Ykpainu. URL: https://uba.ua/ukr/projects/15/

7 BaHranopcbki NpuUHLUMNU NOBEAiIHKM cyaniB, cxBaneHi Pesontouieto EkoHoMiuHOT Ta couianbHoi pagn OOH Big
27.07.2006 p. Ne 2006/23. URL: http://crimecor.rada.gov.ua/komzloch/control/uk/publish/article;jsessionid=FDBF
B35CEA772BBA6DDEO38AA3B87E38?art_id=48076&cat_id=46352

8 [po Crparterito pehopmyBaHHS Cya0yCTPOIO, CyAO4MHCTBA Ta CYMDKHMX NpaBoBuX iIHCTUTYTIB Ha 2015-2020 poku:
Ykas NMpeasngeHta Ykpainm Big 20.05.2015 Ne 276/2015. OdpiuinHnn BicHMK Ykpainu, 2015, 41, T. 38.
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Judges cannot administer justice effectively without public confidence, as they are
part of the society they serve. They should be aware of the public’s expectations of the
judiciary and complaints about its functioning. This could be facilitated by the existence
of permanent mechanisms for obtaining such information, established by councils of
judges or other independent bodies®.

H. Ortega y Gasset believed that only the government which relies on the
support of public opinion will be strong'’. As L. Moskvych rightly points out, the
trust of citizens is a special source of strength of the judiciary and at the same time
an indicator of its effectiveness. Authorities without public support are not viable.
Maintaining this state of affairs can lead to increased social tensions in society.
Strengthening the authority of the court will contribute to the achievement of public
recognition of this institution, which will be manifested in trust in it"'. In particular,
one of the indicators of the effectiveness of measures to reform the judiciary in
Ukraine should be to increase the level of trust in the court, because today there is
a gradual transformation of the nature of justice — from repressive to restorative'?.
In a democratic society, increasing the level of trust in the government, including
the public’s trust in the judiciary, is possible through the implementation of public
control, which can be one of the priority measures to reform the judiciary in Ukraine
and give impetus to an effective judiciary.

Given the complex internal structure, as well as the tendency of many authors
to reveal the meaning of the concept of “public control”, based on only one of the
elements of its structure, there are a large number of definitions of the concept.
Having repeatedly reviewed the content of the studied concept in the development
of civil society and legal science, today among scientists there is no unity of opinion
on its understanding, which makes relevant and practically important process
of finding its optimal definition. However, it should be noted that, despite such
attention to the category of “public control”, currently there is no official definition™3.
The meaning of the term “control” is the initial basis for defining the concept of
‘public control”. In this context, it is first necessary to clarify the meaning of the
term “control”, which will further ensure the consistency of the presentation of the
material, as well as create a basis for formulating such a legal definition as “public
control over the activities of judicial authorities”.

“The Large Explanatory Dictionary ofthe Modern Ukrainian Language” indicates several
interpretations at once: “control” — 1) checking the compliance of the controlled object
with the established requirements; 2) inspection, accounting for the activities of someone
or something, supervision of someone, something; 3) an institution or organization that

9 Pekomenpauis CM/Rec (2010) 12 KomiteTy MmiHicTpiB Pagn €Bponu gepxaBam-4neHaMm LWoao CyaaiB: Hesanex-
HiCTb, edekTuBHICTb Ta 060B’a3kn. URL: http://zakon1.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=994 a38

10 Oprera-i-Facet BubpaHni TBOpK / nep. 3 icn. B. Bypxapaa, B. CaxHa, O. TocTeHko. Kuis, 1994, 420 c.

11 Mockswuy, J1. (2011) CycninbHa AoBipa Ao cydy sk NokasHuK edeKkTUBHOCTI CyAoBoi Brnaau. BicHuk BepxosHoro
Cygny Ykpainu, 2 (126), C. 25.

12 OniviHuk, B. M. (2017) Mpomaacbkuii KOHTPONb 3a AiSNbHICTIO OpraHiB cy4oBOI Bragu: Nigxoan 4O BU3HAYEHHS
NOHATTHA. HayKoBuMI BiCHUK [JHINpONETPOBCHKOrO AepKaBHOIO yHIBEpPCUTETY BHYTpIiLWHiX cnpas, 1 (85), C. 119.

13 Hanuearniko, J1.P., OniiHnk, B.M. (2019) TeopeTrKo-npaBoBa xapakTepncTvKa B3aeMogii opraHiB Cy4oBoi BNaau Ta
iHCTUTYTIB rpOMagsHCBKOroO CycninbCTBa: MoHorpadis. AHinpo, 192 c.
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supervises someone or something or checks it™. In “The Legal Encyclopedia” this term is
interpreted as a check of the implementation of laws, decisions, etc. and is one of the most
important functions of public administration. According to objects, subjects and spheres,
it is divided into state, departmental, supra-departmental, production and other types of
control™. Scientific analysis of the concept of “control” shows that its feature and main
function is verification, and the differences are in the subjects who conduct it, the objects
at which it is directed and the purpose of its implementation.

The legal and other scientific literature offers many definitions of the concept of
public control, reducing it to an indication of the subjects carrying out control activities.
Public control, according to O. Andriiko, is one of the types of social control exercised by
associations of citizens and citizens themselves and is an important form of democracy
and a way to involve the population in the management of society and the state’®.
According to A. Krupnyk, public control is a tool for public assessment of the performance
of public authorities and other controlled objects of their social tasks'. O. Poltarakov
defines public control as a system of relations between civil society and the state,
which is based on the accountability of state executive bodies to state legislative bodies
(parliamentary control) and non-governmental organizations (“third sector” and the
media)'®. Public control is the systematic activity of civil society institutions or individuals
in order to solve socially significant problems, protect and ensure human rights and
freedoms, meet the needs and interests of society as a whole, establish compliance
with the requirements of law in the process of their social interaction with the public,
which is aimed at ensuring the effectiveness of state and public relations™®.

L. Rohatina considers public control in the system of state authorities and local self-
government in two senses. In a narrow sense, public control means control over the
activities of government bodies exercised by citizens and institutional structures of civil
society in order to detect and stop various types of abuse of power. In a broad sense,
public control is a social phenomenon in which civil society participates in determining
the main directions of domestic and foreign policy, in addressing socially significant
issues at all levels and controls the implementation process®.

Normative legal regulation of the research issue is insufficient because, for example, at
the legislative level there is still no normative definition of public control. The Law of Ukraine
“On Democratic Civilian Control over the Military Organization and Law Enforcement Bodies”,
which expired on June 21, 2018, referred only to democratic civilian control. The definition of

14 Benukum TyMavHui CIIOBHUK Cy4acHOi yKpaiHCbKOT MOBM (3 JOA. | 4OMOB.) / yknaa. i ronos. pea. B.T. Bycen 1a iH.
Kwis; IpniHb, 2005, C. 569.

15 BbonbLwon aHumknoneanyeckun cnosapb (1991): B 2-x T. / m. pea. A.M. MNpoxopos. Mockea,T. 2, C. 323.
16 FOpuanyHa eHumknonegis (1998): B 6 . / peakon.: O.C. Wemwy4eHko Ta iH. Kuis, T. 1: A-l, 672 c.

17 KpynHuk, A. C. (2007) 3apy6ixkHuii [OCBIA rpOMaACbKOro KOHTPOSO: YPoKM Ang YkpaiHu. EdekTuBHicTb gepxas-
Horo ynpasniHHs. JlbeiB, Bun. 14, C. 146-154.

18 lMonTtopakoB, O. N(POMaACLKMIA KOHTPOSIb HAA4 «CUITOBUMMUY» CTPYKTypaMu B YKpaiHi: npobnemu Ta nep-
cnekTmBu. HauioHanbHWI iHCTUTYT npobnem MixHapogHoi ©esneku. URL: http://www.niisp.org.ua/
defau~38.php

19 Hanusaiiko, J1. P, CaByeHko, O. B. (2017) TeopeTuko-npaBoBi 3acaay rpoMafCcbKoro KOHTPOIHO 3a AisnbHICTIO
opraHiB gepxxaBHoI Bnaau: MoHorpadis. Kuis, C. 54

20 PorartiHa, J1. . (2011) NpomaacekniA KOHTPOMb HaA OEpPXaBOoK: CYTHICTb, MeXaHi3Mu peanisadii Ta NnepcnekTuBem
po3BUTKY: aBToped. AuC. ... kaHAa. noniT. Hayk. Ogeca, 20 c.
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democratic civilian control contained in this Law was also included in the new Law of Ukraine
“On National Security of Ukraine” of June 21, 20182" in a similar wording, only with certain
clarifications, taking into account the specifics of legal regulation by this Law.

A comprehensive review provides an opportunity to state that public control is one
of the fundamental social phenomena that determines the vector of state and legal
development of Ukraine. “Public control over the activities of judicial authorities” is a
type of social control exercised by civil society institutions or individual citizens through
a set of legal and organizational measures to protect and ensure human rights and
freedoms, meet the needs and interests of society by establishing compliance with
judicial authorities in accordance with the law.

Theoretical and legal analysis of domestic legislation is important, which provides for
public control over the activities of judicial authorities in order to generalize, systematize
and further improve and bring to international standards.

Analysis of current legislation allows us to identify the following groups of regulations
in the field of public control over the activities of judicial authorities: 1) national legislation:
the Constitution of Ukraine, laws of Ukraine, bylaws, etc.; 2) international treaties ratified
by the Verkhovna Rada of Ukraine.

In Part 1 of Article 5 of the Constitution of Ukraine stipulates that the only source of
power in Ukraine is the people, which it exercises directly and through state authorities
and local governments; Part 1 of Article 38 provides that citizens have the right to
participate in the management of public affairs?2. These provisions are the primary legal
basis for public control in Ukraine.

During the period of Ukraine’s independence, in order to solve the problem of normative
legal regulation of public control, attempts were made to develop a draft Law of Ukraine
“On Public Control”, among them registered bills “On Public Control” Ne 6358 of July 13,
2001; Ne 6246 of October 11, 2004; Ne 4697 dated April 14, 2014; Ne 2737-1 dated May
13, 2015; draft Law of Ukraine “On Public Control” Ne 2297a of July 6, 2015; draft Law of
Ukraine “On Civil Control over the Activities of Authorities, their Officers and Officials” Ne
9013 of August 7, 2018. Despite the fact that there is no unambiguous concept and common
vision of public control over the activities of judicial authorities in the domestic legislative
activity, these draft laws show a desire to improve and specify the institutional capacity and
procedural aspects of public control. The development of such a socially important law is
an urgent need in today’s conditions, as the existence of practical problems associated
with the formation of public control makes it impossible to create such a law hastily.

The current state of development of civil society relations, as well as a comprehensive
analysis of draft laws on public control provides an opportunity to propose the
following structure of the draft Law of Ukraine “On Public Control”: Section |. General
provisions; Section Il. Legal status of subjects of public control; Section Ill. Principles

of implementation of public control; Section IV. Forms and stages of implementation of
21 Tpo HauioHanbHy G6e3neky Ykpainu: 3akoH Ykpainu Big 21 yepHsa 2018 p. BinomocTi BepxoBHoi Pagn Ykpainu.
2018, 31, Ct. 241.

22 KoHctuTyuis Ykpainu Big 28 yepsBHsa 1996 p. BigomocTi BepxoBHoi Pagmn Ykpainu. 1996, 30, Ct. 141 (3i 3miHamu
BHeceHuMu 3akoHoM YkpaiHu «[po BHeceHHs 3MiH o ctarti 80 KoHcTuTyuii Ykpainm (Wogo HegoTOPKaHHOCTI
HapogHux genyTatiB Ykpainn)» Big 03 BepecHsa 2019 p. BigomocTi BepxosHoi Pagu Ykpainn. 2019, 38, CT. 160.).
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public control; Section V. Guarantees of implementation of public control; Section VI.
Decisions on the results of public control; Liability for violation of legislation in the field
of public control; Section VIII. Final provisions.

With regard to bylaws, there is also a lack of systemic and consistent provisions of
these acts, which requires attention to this issue.

Bylaws that ensure the implementation of public control include: Decrees of the
President of Ukraine of August 1, 2002 “On additional measures to ensure openness in
the activities of public authorities”; of February 7, 2008 “On priority measures to ensure
the implementation and guarantee of the constitutional right to appeal to state authorities
and local governments”; Resolution of the Cabinet of Ministers of Ukraine of August 29,
2002 “On measures to further ensure openness in the activities of executive bodies”;
of November 3, 2010, which approved the Procedure for public consultations on the
formation and implementation of public policy; Clarification of the Ministry of Justice of
Ukraine dated February 3, 2011 “Interaction of the state and civil society institutions”;
National Strategy for Promoting the Development of Civil Society in Ukraine for 2016-
2020, approved by the Decree of the President of Ukraine of February 26, 2016, etc.

Speaking about the normative legal framework of the institute of public control,
which should be based on thorough comprehensive theoretical and practical research,
it should be noted that today Ukraine has international (European) obligations, which
it undertook during membership and in the framework of cooperation in institutions
such as the UN, OSCE, Council of Europe, NATO, EU, etc. These organizations
have developed rules, recommendations and standards relating to the organization
and implementation of public control in certain spheres of public life and should be
implemented in national legislation®.

Among the basic documents cannot be ignored international regulations, including:
Universal Declaration of Human Rights: in Article 21 states that everyone has the
right to participate in the government of his country directly or through freely elected
representatives (Part 1), and the will of the people should be the basis of government:
this will should be manifested in periodic and rigged elections, which should be held
in general and equal suffrage by secret ballot or through other equivalent forms that
ensure freedom of voting (Part 3)?*; the Convention for the Protection of Human Rights
and Fundamental Freedoms?®, despite being one of the international instruments that
does not explicitly provide for the right to exercise public control, contains fundamental
provisions that affect its development; International Covenant on Civil and Political
Rights? in paragraph 1 of part (a) of Article 25 gives citizens the right to participate in
the conduct of public affairs both directly and through freely elected representatives;
the United Nations Convention against Corruption encourages honesty, accountability

23 Hanusariko, J1.P., Oninnuk, B.M. (2019) TeopeTunko-npaBoBa xapakTepucTrka B3aeMogii opraHiB CyqoBOi Bnaam Ta
iHCTUTYTIB rpoOMagsiHCLKOrO CycninbCTBa: MoHorpadis. [Hinpo, C. 124.

24 3aranbHa geknapauis npas noguHun Big 10 rpygHs 1948 p. OdiyinHmn BicHWK Ykpainm. 2008. Ne 93. Ct. 3103.

25 KoHBeHList Npo 3axucT npas MNoanHK i ocHoBononoxHux ceobopg Big 04 nuctonaga 1950 p. OdidinHM BicHMK
YkpaiHn. 1998. Ne 13, Ne 32.

26 MikHapogHWU NakT Npo rpomMagsaHchki | noniTuyHI Npaea Big 16 rpygHs 1966. URL: http://zakon2.rada.gov.ua/laws/
show/995_043/print1445350091361444.
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and good governance of public affairs and state property?’. These international acts do
not contain direct provisions on the right to exercise public control, including over the
activities of judicial authorities, but they do contain provisions that serve as a fundamental
foundation for the implementation of this form of democracy as public control.

Thus, the legislators’ disregard for the importance of the institution of public
control has led to the actual accumulation of normative legal acts that do not operate
systematically and in a coordinated manner. In such circumstances, there is an urgent
need to adopt a single law that should regulate the institution of public control.

In today’s conditions, public control over judicial authorities can take two forms:
direct — provided through the direct participation of civil society in the administration of
justice (people’s assessors, jurors) and indirect — provided through openness and publicity,
access of citizens and the media to judicial information and its objective coverage?. Given
the specifics of the organization and functioning of the judicial system, the media is, first,
one of the forms of indirect control, which largely depends on its effectiveness; secondly,
an important means of communication between judicial authorities and the public. The
development of the information society has helped to increase the role of the media in
shaping the worldview of citizens, in particular regarding the activities of judicial authorities.
By informing the population, the mass media form in citizens the ability to analyze the
activities of the government and increase the responsibility of the latter.

The main indicator of the democratic state of society is the degree of freedom of the
press, as the media must breathe power into the minds of most citizens, so that they
are not controlled by either undemocratic states or undemocratic market forces®. It is
important to emphasize that public opinion about the courts is formed under the influence
of the media, which are the main public channel for mass dissemination of information,
and the publicity of the proceedings is an unalterable requirement of today*’. The media
are directly involved in shaping public opinion by disseminating information of a certain
direction, which they can directly produce?®'.

Given the fact that there should be no restrictions on the admission of journalists to court
hearings, except as provided by law, the very creation of an effective system of interaction
between courts and the media is an urgent task today. Circumstances in the presence of
which the public and the press may not be allowed by the court are the same as in national
regulations (Part 3 of Article 12 of the Code of Administrative Procedure of Ukraine, Part 3
of Article 6 of the Civil Procedure Code of Ukraine, Part 1, 2 of Article 44 of the Commercial
Procedure Code of Ukraine, Part 2 of Article 27 of the Criminal Procedure Code of Ukraine),
and in international acts: Part 1 of Article 14 of the International Covenant on Civil and

27 KoHBeHuia Opranizauii O6’egHaHux Hauivi npotu kopynuii Big 31 xoBTHA 2003 p. OdpidiviHniA BicHWK YkpaiHw.
2010. Ne 10, Ne 44. Cr. 2938.; OniviHuk, B. (2017) NpaBoBe peryntoBaHHs rpOMaACbKoro KOHTPOMIO 3a SiSANbHICTHO
opraHiB cyfoBoi Bnagu. Evropsky politicky a pravni diskurz, Vol. 4, Iss. 3, C. 233-237.

28 Mpunyubkuin, C. B. (2010) Cynosa Bnaga i rpoMaasiHcbKe CyCninbCTBO: B3aEMO3B 130K, MiCLie Ta porib Y NpaBoBil
nepxasi. lNpaBoBa gepxaea, Bun. 21, C. 348-349.

29 Kukotb, I. B. (2006) FOpmauyHi dakTu B cucTemi NpaBoBigHOCKH: aBToped. AuC. ... KaHa. lopud. Hayk. Kuis, C. 8.

30 3akabnyk, M. (2012) KoHuenuis komyHikauii cyqoBoi Bnagu gonoMoxe rpoMaacbkocti Ta ®emigi noposymitucs.
3akoH i 6isHec, 1 (1040). URL: http://zib.com.ua/ua/7279-koncepciya_komunikacii_sudovoi_vladi_dopomozhe_
gromadskosti_.html.

31 Cnisak, B. (2011) Pedopma cygoBoi Bnagu: npobrnemu Teopii Ta npakTuki. BicHuk Buwioro agmiHicTpaTmeHoro
cyay Ykpainm, 1, C. 45.
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Political Rights, Part 1 of Article 6 of the Convention for the Protection of Human Rights
and Fundamental Freedoms). Values that threaten the need to restrict media access to
all or part of the trial are: moral interests, public order or national security in a democratic
society, if required by the interests of minors or the protection of the privacy of the parties,
or to the extent recognized by the court strictly necessary, when, in special circumstances,
the publicity of the proceedings may harm the interests of justice?.

The media is the intermediary that provides the link between the state and society.
Independent media embody and represent public opinion as a social institution and
as a “fourth power” perform the functions of observer and controller of the legislative,
executive and judicial branches. The importance of the media for civil society is also to
create a symbolic public sphere — an imaginary public forum that can be used to express
and lobby public and local interests®. However, it should be noted that the interaction
of courts with the media is a difficult problem, as the Ukrainian media still need to be
modified, in particular through the adoption of generally accepted rules of integrity and
respect for judicial authorities, which in practice has created an information vacuum that
is manifested in the absence of an effective mechanism for interaction between the media
and the courts, sometimes biased attitude to the coverage of their work.

Standards of interaction between courts and the media are enshrined in international
instruments. In accordance with UN Economic and Social Council Resolution 1296 of
11 November 1994, the Madrid Principles on the Interaction of the Media and Judicial
Independence were extended. The main provision of the document is the statement that
the function and right of the media is to collect and disseminate information, statements
and critical allegations about the proceedings, as well as coverage of court cases before,
after and during the trial without violating the presumption of innocence*.

In the judiciary’s relationship with the media, the main goal should be to protect
judges from the pressure of public opinion inspired by the media’s findings in the case
under consideration or to be considered. At the same time, society should have free
access to the courtroom through the media. Courts should not be afraid of public opinion
and should not be exempt from media criticism. Legal force and finality of sentences
do not exclude the possibility of such criticism, as justice is one of the most important
participants in the social game in a democratic state governed by the rule of law. It is
also impossible to build the authority of courts on prohibitions and lack of access to
information. As a rule, this has the opposite effect®.

However, in practice there may be cases when publications in the media do not only
increase the authority of the judiciary, but also reduce the level of trust in them in society.

32 KoHBeHList Npo 3axuCT npas MNoAnHK i ocHoBononoxHux ceobop Big 04 nuctonaga 1950 p. OdilinHMI BicHMK
Ykpainn, 1998, 13, 32.

33 CwmopoguHcekuii, B. (2004) MNpobnema cuctematmsauii dyHKUii cyaoBoi Bnagun. BicHuk Akagemii npaBoBux
Hayk Ykpainu, 3 (38), C. 34-42.; Nalyvaiko, L. R., Chepik-Tregubenko, O. S. (2019) Main Directions of Effective
Interaction of Public Authorities and Institutes of Civil Society / Legislation of EU countries: history, shortcomings
and prospects for the development: collective monograph. Frankfurt (Oder), P. 197-214.

34 PomaHtok O. BigkpuTicTb CyaoBUX NPOLECIB: YKpaiHCbKa npakTvka i mikHapoaHi ctaHgapti. URL: hitp://osvita.mediasapiens.
ua/media_law/world_journalists/vidkritist_sudovikh_protsesiv_ukrainska_praktika_i_mizhnarodni_standarti/

35 Kabnak, 1. (2014) 3acobu macoBoi iHpopMauii y B3aEMOZIi CyaoBOi BNaan Ta rpoMagcbkocTi. KOpUANYHUIA BiICHUK,
6, C. 48-52.; Cadp’aH, M. (2007) Ponb cynais npu nobyaosi rpoMagsaHCLKOro cycninbcTBa. CyaoycTpin i CyaoumH-
CTBO B YkpaiHi, 7, C. 119.
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Criticism of a judge’s actions in a media publication is an ambiguous issue. For example,
according to the judgment of the European Court of Human Rights in the case of De
Gayes and Geisels v. Belgium. The court recognized that “judges should be protected
from destructive attacks by the media that are not based on any factual grounds”. At the
same time, if criticism of judicial problems or individual judges is based on “proper and
thorough journalistic investigations which are part of the public discussion of important
public needs”, then there is no reason to restrict the freedom of the media®.

In the case law of the European Court of Human Rights, the case of Prager
and Oberschlick v. Austria is noteworthy, in which the applicants, journalists of “The
Forum” magazine, published an article entitled “Attention! Strict judges!”, which
criticized judges sitting in Austrian criminal courts. This article contained statements
that not only characterize the professional activities of judges, but also relate to the
personalities of specific judges. Austrian national courts upheld Judge I.’s lawsuit
against journalist Prager, accusing him of defamation. The European Court rejected
Prager and Oberschlick’s statement, saying that the press is one of the means by which
politicians and the public can make sure that judges perform their duties in accordance
with the purpose underlying their tasks, but the press cannot exceed certain limits set,
in particular, to protect the reputation of others. Mr. Prager could not prove the truth of
his statements or the good faith of his evaluative judgments®”.

Asimilardecisionis made by the European Courtinthe case “Barford v. Denmark”%. In
such cases, judicial authorities need to know clearly how to respond to such problematic
situations and to devise mechanisms to prevent their spread.

It should be noted that judges of Ukrainian courts in the presence of such publications
very rarely apply to the court to protect the honor and dignity of both their own and
the judiciary®. In order to establish interaction between the media and judges, it is
necessary to implement the practice of European countries. In particular, such a form
of communication as a meeting of court chairmen with editors-in-chief and newspaper
publishers has proven itself. These conversations are organized not so much to inform
newspapers as to maintain a constructive relationship between the judiciary and the
media. Personal contact, calm round table discussion remove some problems in
relations with the press and simplify further cooperation*.

Interesting is the experience of the United Kingdom, where the Supreme Court has
officially allowed journalists to use Twitter to transmit messages from court hearings.
Earlier in the United Kingdom, the use of social networks in the courtroom was not
allowed, and photography and video recording were prohibited during court proceedings.

36 Kabnak, 1. (2014) 3acobu macosoi iHbopmalLlji y B3aemogii cyaoBoi Bnagu Ta rpoMagcbkocTi. KOpuanyHuia BiCHWK,
6, C. 48-52.; CynebHoe pelueHune ot 24.02.1997 «[le Xaac (De Haes) u Imiicenc (Gijsels) npotus benbrun». URL:
http://europeancourt.ru/uploads/ECHR_De_Haes _and_Gysels_v_Belgium_24 02 1997 .pdf

37 OscaHHikoBa, O. (2012) ETuuHi npobnemu B3aemogii cyaoBoi Bnagm ta 3acobis MacoBoi iHdopMmalii. BicHuk aka-
newmii npaBoBux Hayk Ykpainu, 1, C. 175-180.; Cnpaga «[parep i O6epwnik npotn AscTtpii» (Case of Prager and
Oberschlick v. Austria) (2006). MpakTrka €Bponencekoro cyay 3 npas noauHu. PiweHHs. KomenTapi, 4, C. 93.

38 Abpocumosa, E. B. (2005) MNMpobnembl TpaHcnapeHTHOCTY NpaBocyausi: MoHorpadms. Mocksa, C. 96.

39 Iycnenwk, O. O. (2006) He 3axuctuscs — BTpaTMB AOBIpY: K CyAAi o6CcTooBaTh CBOK YeCTb i MAHICTb Npyn Heob-
I'PYHTOBaHUX 3BMHYBa4eHHsIX. 3akoH i 6isHec, 50, C. 8.

40 Bencbepr, M. (2003) Ak Bnagi npautoBat 3 He3anexHo npecoto. Kuis, 64 c.
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Journalists could use dictaphones only in exceptional cases. Violation of these rules
was punishable by contempt of court*'.

L. Gurowitz, director of public relations for the courts of the District of Columbia,
shared her experience in running the court’s official website and social media pages at
an international conference. The language of acquaintance with the court is adapted
for understanding by young people, i.e. with the use of youth slang. She also advised
Ukrainian courts to open their doors to anyone and provide maximum information about
themselves in order to prevent negative attitudes. But according to the participants,
judges, if it is worth having their accounts on social networks, do not use them for purely
professional positioning. In addition, it was noted that such activities of judges should
also be subject to the rules of judicial ethics*2.

Summarizing the above, we can conclude that in Ukraine the formation of democracy
acquires a qualitatively new meaning — from a declarative foreign policy course, it is
gradually becoming a comprehensive domestic policy of reform. At this stage, control
becomes relevant as a necessary component of state and public life, a factor in the
development of civil society.

1. In modern conditions of state formation and reform of legal institutions, public
control occupies an important place in the activities of judicial authorities. Public
control over the activities of judicial authorities is a type of social control carried
out by civil society institutions or individual citizens through a set of legal and
organizational measures to protect and ensure human rights and freedoms, meet
the needs and interests of society by establishing compliance with the functioning of
judicial authorities accorduing to legal requirements.

2. The formation of national legal bases should be carried out in theoretical and
practical directions. The comprehensive study of public control over the activities of
judicial authorities involves the study of scientific works by foreign authors on civil
society, forms and methods of interaction of the latter with public authorities, as well
as the practice of public control in democracies. It is important to have a systematic
theoretical and legal analysis of domestic legislation, which provides for public control
over the activities of judicial authorities in order to generalize, systematize and further
improve and bring it into line with international standards.

3. Analysis of current legislation allows to distinguish the following groups of regulations
in the field of public control over the activities of judicial authorities: 1) national legislation:
the Constitution of Ukraine, laws of Ukraine, bylaws, etc.; 2) international treaties ratified
by the Verkhovna Rada of Ukraine. The lack of consistency and interconnection of legal
acts, inconsistencies between the laws of various branches of legislation on public control
over the activities of public authorities, including judicial authorities, requires the adoption
of a special legal act — the Law of Ukraine “On Public Control”, structure of which may
be as follows: Section I. General provisions; Section |l. Legal status of subjects of public

41 TopoposeHko, B. B. (2011) AkTyaneHi npobnemu 3abesnevyeHHs BiAKpUTOCTI CyaoBoi Bnagu. BicHnk BepxoBHoro
Cyay Ykpainwn, 12 (136), C. 23.

42 Cyon 1a 3MI: sk JocArHyTM KOHCTPYKTMBHOro gianory. KOpmnanyHa raseta online. URL: http://yur-gazeta.com/
publications/events/sudi-ta-zmi-yak-dosyagnuti-konstruktivnogo-dialogu.html.
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control; Section lll. Principles of implementation of public control; Section IV. Forms and
stages of implementation of public control; Section V. Guarantees of implementation of
public control; Section VI. Decisions on the results of public control; Liability for violation
of legislation in the field of public control; Section VIII. Final provisions. The provisions of
this Law should be specified in bylaws.

4. As one of the indirect forms of control and the most important communication
channels, the activity of the media plays a leading role in exercising public control
over the activities of judicial authorities. Awareness of citizens about the activities
of judicial authorities through the media and the desire of the judiciary to provide
such information in full will help increase the authority of the judiciary in society, the
establishment of relations between the citizen and the court. Thus, an important task
today is to establish a constructive relationship between the media and the courts
in order to form in citizens an objective opinion about the organization of the courts
and the consideration of cases. The effectiveness of the interaction between the
court and the media is possible through the creation of an organizational system
of communication. In particular, on the one hand, the creation of press services in
courts with highly qualified press secretaries, on the other hand, to pay attention to
the problems of journalism, because Ukraine lacks journalists who could cover the
activities of judicial authorities and the peculiarities of court cases.
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INTERACTION OF THE STATE AND THE PERSON
AS A VALUE REFERENCE POINT
OF THE MODERN STATE

The modern world makes its adjustments and sets global challenges for numerous
institutional formations through which it is possible to ensure modern processes of
consolidation and management of society. Herewith, the largest institutional entity in
this context is the state, which is able to solve the most global tasks in various spheres
of social development. It follows that the problem of clarifying and researching the value
reference points of the modern state is of particular importance and lies in the plane of
extremely important and controversial issues and is associated with the need to clarify
the nature of value reference points of the state as one of the aspects of the value
system of modern social development.

In our opinion, the study of the value reference points of the modern state is
associated with necessity:
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