Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2020. Special Issue Ne 1

UDC 343.148

DOI: 10.31733/2078-3566-2020-5-245-249
Olena - Oleksandr
SOLDATENKO® } YUNATSKYI®
Ph.D in Law, Docent “ - Ph.D in Law, Docent
(Dnipropetrovsk 3 ! (Zaporizhzhia
State University ; Polytechnic
of Internal Affairs, National University,
Dnipro, Ukraine) Zaporizhzhia,

Ukraine)

COGNITIVE ACTIVITY OF A FORENSIC EXPERT:
PSYCHOLOGICAL ASPECT

Ouiena Coaparenko, Osexcanap FOnauskuii. [II3HABAJIBHA AISAJIBHICTD CYJOBO-
IO EKCHEPTA: NMCHUXOJIOTTYHUMA ACHEKT. XapakTepu3syioudm NpoLEC eKCIIEPTHOIO J0-
CIIDKEHHS, MOYKHA BiI3HAYMTH, II0 B HHOMY TICHO MO€IHYIOTHCS Mi3HABAIbHA 1 MPAKTUYHA TiSUTBHICTE.
[li3HaBanbHA OISUIBHICTH eKcIiepTa OiIbIl HaOIIKeHa 10 HayKOBO1 poOOTH, MPOTe, BiAPI3HAEThCA BiJ Hel
JIESTKUMHU 0COOJIMBOCTSIMHL.

IIpote, He QMBISYNCH Ha BiIMIHHI OCOOIMBOCTI, Mi3HABaJbHA AiSUIBHICTE €KCIIEPTa SK 1 HAyKOBa
poboTa, 3acHOBaHa Ha 3aCTOCYBaHHI CIIEIIATbHUX 3HAHB 3 METOIO BUPIIICHHS €KCIEPTHUX 3aBIaHb, TOOTO
T'OJIOBHUM YMHOM IIOJIATAE B PO3YMOBIH HisUIEHOCTI, B OCHOBI SIKOT JI)KUTH TBOPUYHH XapakTep.

Sk ToOKa3zye NpaKTHKa, Mi3HABalbHA MISUIBHICTH CYHOBOTO eKcHepra Iepenbadac  aKTHBHE
CMIBBiAHOLIEGHHS IPAKTUYHOTO TOCBIAY Ta 3HAHb, SIKi € MPOAYKTOM a0cTpakuii y Gpopmi KaTeropiii i HOHATb.
Kpim TorO0, Mmi3HaBaJIbHA JisUIBHICTH CYJJOBOTO €KCIIepTa XapaKTepH3y€eThCs HEOOXiHICTIO BHPIIIyBaTH Ie-
pertik po3yMOBHX 3aBIaHb Ha YCiX €Tanax JOCIiDKeHHS. BUHUKHEHHS 1 BUpIIEHHS LUX 3aBJaHb, B MEPIIY
4epry, HOB'SI3aHO 3 00'€KTUBHUMH YMOBAMH, B SIKMX ONHHAETHCS €KCHEPT AK Cy0'€KT EKCTIEPTH3H.

Excriept Mae npaBo BUCIIOBIIIOBATH CBOIO AYMKY, TiTBKH Ha OCHOBI BHYTPIIIHBOTO MEPEKOHAHHS,
IO JIEKHUTh B OCHOBI KOHLEMIIi BUCHOBKY ekcrepTa. OnHaK AOCTOBIpHHMI BHCHOBOK CYIOBHIl €KCIEPT
3pOOHTH TITBKH 32 YMOB, KOJIU HOTO BHYTPIIIHE MEPEKOHAHHS OyJe aJeKBaTHO BiOOpaXkaTH Pe3yJIbTaTH
MIPOBEJICHOTO JIOCHIIKEHHS, 3aCHOBAHOTO HA CIELiaJbHUX 3HAHHIX. ToOTO OCHOBOIO Al (POPMyBaHHS
BHYTPIIIHEOIO HEPEKOHAHHS eKCIepTa CIyryloTh (paKTHYHI JaHi, 10 OTPHMaHI Ta OLIHEHI eKCIepTOM
TINBKY Ha MiJCTaBi CrENianbHUX 3HAHB.

TakuMm 4MHOM, OCOOJHMBICTH Mi3HABAJIBHOI MiSIIBHOCTI CYZOBOTO €KCHepTa MOJISITae B TOMY, IO
HOro BHCHOBOK ITOBHHEH BiOOpaXkaTH BHYTPIIIHE NEPEKOHAHHS, TOOTO YIEBHEHICTh €KCIiepTa B HOro
JocToBipHOCTI. O0'€KTHBHOIO CTOPOHOIO BHYTPIIIHBOTO MEPEKOHAHHS MOXKE OyTH JIUIIE CYKYNHICTh (ak-
THYHHX JaHHUX, BCTAHOBJICHUX B XOJIi €KCIIEPTHOTO JOCII/KEHHS, HE3aJIeXKHO BiJl OyAb-sIKHX 30BHIIIHIX
BIUIMBIB Ta Jii.

Knrouogi cnosa: nisnasanvha OisnbHicmb cy008020 eKchepmd, 6UCHOBOK eKChepmd, NpUuHYun
BHYMPIUHbL0O20 NEPEKOHAHHS, NPOGeCiliHi AKOCMI €Y008020 eKchnepma.

Relevance of the study. Characterizing the process of expert research, it can be noted
that it closely combines cognitive and practical activities. Cognitive activity of the expert is
closer to scientific work, however, differs from it in some features.

First, according to Art. 242 of the CPC of Ukraine [1], the expert conducts an examina-
tion (practical study) at the request of a party to criminal proceedings or on behalf of an inves-
tigating judge or court, if special knowledge is required to clarify the circumstances relevant to
criminal proceedings. The purpose of the cognitive activity of the expert is to acquire new sci-
entific knowledge, to establish the general patterns of the phenomena being studied, to solve
theoretical problems.

Secondly, the cognitive activity of the expert is aimed at identifying a specific phenom-
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enon (properties) of the object under study. The general patterns of this phenomenon are
known to the expert as a specialist before the study. And the study itself should only confirm
the presence or absence of these patterns in the object of examination. As for the purpose of
scientific research, it is primarily to establish in the objects of knowledge of unknown or little-
known objective patterns or properties.

Third, the task of practical expert research is ultimately to establish certain evidentiary
facts relating to events that have already occurred for certain reasons. This causes, depending
on possible situations, the variable use in the study of scientific techniques and tools to estab-
lish the process of emergence and identification of physical evidence — the objects of expert
research. This kind of variability in research is usually absent.

However, despite the distinctive features, the cognitive activity of the expert as well as
scientific work based on the application of special knowledge to solve expert problems, ie
mainly consists of mental activity, which is based on creative nature.

Recent publications review. One of the indicators of the depth of this problem is the
fact that they are often the subject of discussion at scientific conferences, seminars,
publications of scientists and practitioners. The activities of the forensic expert in its various
manifestations were paid attention to by many scientists (T.V. Averyanova, V.D. Arsenyev,
S.F. Bychkova, R.S. Belkin, O.0. Eisman, A.V. Ishchenko, N.I. Klimenko, V.O. Konovalova,
Y.G. Korukhov, M.Ya. Segai, A.O. Selivanov, I.V. Pirig, O.R. Ratinov, O.R. Rossinskaya,
M.L. Cymbal, M.G. Shcherbakovsky and others). However, certainly not diminishing the
contribution of these scientists to this problem, it should be recognized that even today the
issues of cognitive activity of forensic experts are relevant.

The article’s objective is to analyze the various positions on this issue. The novelty of
the work is to address the psychological features of the cognitive activity of the forensic expert
during the examination and the formation of his conclusion on the basis of the principle of
internal conviction.

Discussion. As practice shows, the cognitive activity of a forensic expert involves an
active relationship of practical experience and knowledge, which are the product of abstraction
in the form of categories and concepts. In this case, thinking has a social nature, ie each
individual becomes a subject of thinking, after he masters the social experience, language,
techniques of mental activity. Thinking helps the expert to achieve the goals, which are the
result of cognitive expert activity. The result of this activity is expressed in the form of a
decision (conclusion) of a forensic expert on the basis of evaluation of the received
information.

In addition, the cognitive activity of a forensic expert is characterized by the need to
solve a list of mental tasks at all stages of the study. The emergence and solution of these
problems, in the first place, is associated with the objective conditions in which the expert finds
himself as a subject of examination. These include the specifics and structure of the problem,
which always includes a priori uncertainty, as well as the decision-making process, which is
creative in nature and consists of proposing, checking expert versions, evaluating the data and
drawing conclusions.

Note that the activities of a forensic expert is characterized by the fact that many
problems are not solved according to the traditional scheme and in such cases it is necessary to
look for special techniques and methods, model, predict the possibilities and effectiveness of
their use. As a rule, these are complex decisions, therefore new receptions, and sometimes also
techniques do not always provide correctness of results of research.

It should be noted that the possibility of proper performance of expert activities depends
on the qualitative characteristics of both the object under study and the personality traits of the
researcher (expert). The more complex the object, the faster the complexity of the relationship
increases; the greater the complexity, the less time is left to resolve issues, the more likely
errors in the study. To overcome the prospect of one's own mistake, it is necessary, first of all,
to overcome oneself, the illusion of ease of solving the situation, to be able to make non-
standard decisions. This process in philosophy is called creativity [2, p. 344]. The ability of the
expert when using the methodology of expert research to independently find solutions in
complex situations that arise in the process of solving various expert tasks, determines the
creative nature of expert research. Expert creativity is a mechanism of adaptation of an expert
to specific, changing situations that have no analogues in past experience. In such situations,
the expert must use all his special knowledge to solve the tasks.

At all stages of cognitive activity, the forensic expert has to face something unknown,
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about which he may have no knowledge. In such cases, of some interest are the problems, the
solution of which is unconventional, and the logic of the study, based on known methods, does
not allow to formulate a specific solution. Then intuitive thinking comes to the rescue as a
result of synthesis in search of possible ways of research [3, p. 34].

It should be noted that intuitive thinking, combined with logical, is inherent in expert
research in the case of solving very complex problems. Their complexity is explained by many
factors, which include: insufficiency, fragmentation of research objects, lack of traditional
methods, insufficient level of development of a particular field of forensic science, low
competence of the expert. If thinking is not creative, then this fact can lead to a
misunderstanding of the processes and phenomena manifested in the objects of study, will
negatively affect the transition of intuitive thinking to rational cognition, and therefore will not
ensure the truth of the conclusion and may cause error.

In other words, personally perceiving the phenomenon of the external world, reflecting
the substantive content of the sensory object in his mind, the expert "includes" his thinking,
which defines the information he perceives as a stimulus to their own behavior. Due to the
interpretation, evaluative and mental activity of the expert, the boundaries of the perceived
object expand [4, p. 123].

It is also important that at the level of interpretation and evaluation of perceived
information can be detected error of perception and perception of the object. And in some
cases, even on the basis of correct sensory data in the interpretation can be made an erroneous
conclusion [5, p. 25]. This may explain the situation when different experts in the study of the
same objects on the basis of the same features make ambiguous, sometimes opposite
conclusions, which are the result of different interpretations of the features. For example, one
expert recognizes the signs as significant, evaluates them as positive (coincidental), another —
recognizes these signs as diagnostic, which can not individualize the object.

There are also cases when the subject is unable or unable to identify in time the error in
the sensory image or to give a full assessment of the correctly perceived phenomenon. Such
situations can be explained, on the one hand, by a rather strong change in the mechanism of
reflecting objective reality, and on the other — by the inconsistency of logical thinking due to
insufficient knowledge, insufficient practical and social experience, physiological and
psychological properties, and the peculiarity of the situation. In general, in such cases there is a
separation of the content of knowledge from the conditions of its origin or attribution of this
content to other conditions [4, p. 63].

It should be noted that in the course of his activity the forensic expert gives an opinion
on his own behalf and bears personal responsibility for it. This means that the expert has the
right to express his opinion only on the basis of internal conviction, which underlies the
concept of the expert's opinion [6, p. 478; 7, p. 73-76].

In turn, the content of the forensic expert's inner conviction can be defined as the
achievement of proof of a position when the expert considers solved the task set before him,
his belief in the truth or incorrectness of the results, based on sufficient grounds [8, p. 84].

However, a forensic expert will make a reliable conclusion only if his inner conviction
will adequately reflect the results of the study based on specialized knowledge. That is, the
basis for the formation of the inner conviction of the expert are the actual data obtained and
evaluated by the expert only on the basis of special knowledge.

If a forensic expert draws conclusions not on the basis of the use of special knowledge,
but under the influence of information that is not directly related to the objects under
investigation - this will lead to the formation of erroneous internal beliefs. Such cases, first of
all, include the influence of suggestion. Suggestion is a mental influence on a person in which
there is an uncritical perception of the thoughts and will of another person as their own. In
psychology, it is divided into direct and indirect [9, p. 140].

As for the formation of the forensic expert's inner conviction, it is rather an indirect
suggestion. For example, an expert may draw incorrect conclusions under the influence of the
materials of the proceedings, which contain a certain assessment of the object of study, under
the influence of the results of the use of computer technology and equipment that are perceived
as real. The expert may also be influenced by the information of the investigator, who reports
other evidence that in some way answers the questions to be decided by the expert, and he can
only confirm this.

Also, the possibility of unintentional suggestion under the influence of the opinions of
more experienced (competent) professionals, who may be consulted by an expert, should not
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be ruled out. In this case, the decision may not be made on the basis of confidence in the
correctness of their conclusions, but based on the views of authoritative colleagues. Negative
influence on the correct formation of internal beliefs can also be carried out on the basis of
studying the materials of similar examinations.

Among other psychological factors that negatively affect the formation of the inner
conviction of the expert, we should mention the professional deformation, which is considered
in the special literature as "inertia" in solving mental problems [10]. It’s most characteristic
manifestations are the reassessment of their capabilities, knowledge, hasty conclusions,
ignoring the opinions of their colleagues, simplifying research methods, and so on. The study
of the manifestations of occupational deformity and the definition of ways to overcome them
are of particular interest. It can be assumed that a significant number of re-examinations are the
result of occupational deformity that occurred during the initial examination.

It is necessary to keep in mind the interpersonal relationships in the staff of the expert
institution, because they also significantly affect the effectiveness of professional activities. It
should be noted that in the relations of participants in expert activities there are aspects that are
not subject to legal regulation. For example, ethical relations in the staff of the expert
institution, including the relationship between the expert and the head, participants in the
commission, comprehensive and re-examinations. Such relationships are built in accordance
with the general norms of morality, as well as formal and informal rules of conduct in the team.
However, the specifics of expert activity also involves the development of certain subjective
qualities that allow the expert to achieve the goals.

It is believed that if over time the expert has not formed observation, attentiveness,
logical thinking, then successful work in the field of forensic science is impossible due to the
risk of constant mistakes and it is better to change the profession. Among the qualities that also
clearly exclude the possibility of engaging in expert activities, ie determine the professional
unfitness of the expert, should be mentioned mental inferiority and the presence of defects of
the senses.

As for other qualities of a forensic expert, it should be noted that their formation is
influenced not only by internal but also external (social) conditions in which they are
manifested. These most often include: creativity, heuristics, predicate, objectivity,
comprehensiveness and self-criticism.

The expert must also have both operational and long-term memory, both verbal and
visual thinking. On this basis, the ability to quickly remember, long-term preservation and
accurate reproduction of the features of the object at any stage of expert research.

Among the psychophysiological qualities of a forensic expert should be mentioned
emotional balance, ability to concentrate, mental endurance, the ability to quickly switch from
one task to another, etc. [11, p. 428-429].

As a result of the constant influence of the conditions of activity of a forensic expert, a
subjective set of qualities (skills, abilities) is formed, which is necessary for the successful
performance of the duties assigned to him.

Conclusions. Thus, the peculiarity of the cognitive activity of a forensic expert is that
his/her conclusion should reflect the inner conviction, ie the confidence of the expert in its
reliability. The objective side of the inner conviction can be only a set of factual data
established during the expert study, regardless of any external influences and actions.

The position of the expert on the truth of the information received by him about the
object of examination is made gradually, as a result of verification and evaluation of the
obtained data, taking into account the theoretical provisions of science, which he is a specialist,
expert practice and personal experience.

Analysis of the levels of knowledge of a forensic expert in conducting research shows
that his wrong decisions (conclusions) are influenced by the results of inadequate mental
processes and impaired thinking operations. Also, errors in the cognitive activity of forensic
experts can occur on the basis of personal mental qualities, in particular due to lack of
observation, inattention, lack of creative imagination.
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Abstract

The paper addresses the features of the forensic expert’s cognitive activity during the expertise
and the process of drawing a conclusion based on the principle of inner certainty. Some factors which
prevent forming of such certainty are considered in the present paper.

The peculiarity of the cognitive activity of a forensic expert is that his/her conclusion should
reflect the inner conviction, ie the confidence of the expert in its reliability. The objective side of the inner
conviction can be only a set of factual data established during the expert study, regardless of any external
influences and actions.

Keyworlds: cognitive activity of the legal expert, forensic scientist, expertise conclusions,
principle of inner certainty, professional qualities of the legal expert, forensic scientist.
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