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ADVISORY AND CONSULTING SERVICES AS A MECHANISM
FOR PROTECTING THE RIGHTS OF TAXPAYERS

Jlinia ®okma, Mapuna Isanosa. KOHCYJIbTATUBHO-PO3’SICHIOBAJIBHI IOCJIYT'U
SIK MEXAHI3M 3AXHUCTY IIPAB IVIATHHUKIB IIOJAATKIB. Po3rnsHyTO CyTHICTH, 3HAY€HHS Ta
BUJIM KOHCYJIBTaTUBHO-PO3’ ICHIOBATBHUX TOCIYT SIK IHCTPYMEHTY 3aXHCTy NpaB IUIaTHHUKIB ITOATKIB.

BusnaueHo 110 mogaTKoOBe KOHCYIbTYBaHHS CTABUTH HA METi TApMOHI3AIlI0 B3a€EMOBITHOCHH MiX
KOHTPOJIOIOYUMH OpraHaM¥ 1 IUIaTHUKAaMM MOJATKIB, IiABHINEHHS PIBHS MOJATKOBOI JUCIMIUIIHU Ta
3a0e3nedeHHs yJacTi IpoMaJCEKOCTi y opMyBaHHI Ta peaizanii 1oJaTkoBoi HOJITHKY TOLIO.

IIpoananizoBaHO MiXKHApOAHY INPAKTHKY HaZaHHS KOHCYJIbTaTUBHO-PO3’SICHIOBAIEHHUX MHOCIYT
(hicKaJIPHUMH OpraHaMH 1 BH3HAYEHO, 10 BOHH 0a3yIOTECS, MEPI 3a BCE, HA MAPTHEPCHKUX BIIHOCHHAX
MIDXK KOHTPOJIIOIOUMMH OpraHaMH i IUTaTHUKaMU MOJATKIB.

BU3HA4YEHO OCHOBHI BHJM KOHCYJIBTATHBHO-PO3’ICHIOBAIBHUX MOCIYTI KOHTPOJIOIOYHX OPTraHiB.
JlocnipkeHo NMpaBOBHH 3MICT MOAATKOBOT KOHCYJIbTamil, MIPUHIUIN HaZaHHS KOHCYJIBTAI[IHHUX MOCITYT
KOHTPOJIOIOYNMH opraHamu. [lofaTkoBi KOHCynbTamii € MPaKTHYHOIO JOMOMOTIOI0 IUIATHHUKY ITOJIATKIB
IIPY BUKOHAHHI HUM MOJATKOBOTO 000B’s3Ky. Po3risHyTO mepenbaueHy YMHHUM 3aKOHOAABCTBOM IIPO-
LeAypy OCKapXKEHHs MOAaTKOBOI KOHCYJIbTallil IUIATHUKAMHU TI0JaTKiB. BU3HaYEeHO 110 MOAaTKOBA KOHCY-
JbTalis He € PIIeHHsAM Cy0’€KTa BJIaJHUX IOBHOB)XEHb UM HOPMAaTHUBHO-IIPABOBUM aKTOM, a JHIIe (o-
pMa oQiIiifHOro TPaKTyBaHHS MPAaBOBUX HOPM, L0 HE MOPOJKYE IS IUIATHUKA MOJATKIB JKOJHUX Hpa-
BOBHUX HACJIi/IKIB, OCKUIbKH HE BIIMBA€ Ha HOro IpaBa i 000B’SI3KH, Ta MICTHTH JIMIIE PeKOMEHIaNil s
BUKOHAHHSI.

3a3Ha4yeHo, 10 MEPCIEeKTHBHAM MEXaHI3MOM 3aXHCTy IpaB i CBOOOJ IJIATHUKIB MOJATKIB € 3a-
MIPOBA/KEHHSI IHCTUTYTY IOJAaTKOBOTO KOHCYJIbTYBaHHS B YKpaiHi 1 IpakTHKM IOJAaTKOBOI Meiamii.
IIpoanamnizoBaHO (akTOPH MO CTPUMYIOTH PO3BUTOK HOJAaTKOBOTO KOHCY/IETYBAaHHS B YKpaiHi.

Knrwouosi cnosa: KoHcyibmamugHo-po3 acHiO8ANbHA pOOOMA, NOOAMKO8A KOHCYIbMAYis, KOHM-
DONIOIOYI OP2aHU, NAAMHUKU NOOAMKIE, NOOAMKO8A Mediayis, IHCMUmym nooamKo8020 KOHCYAbIMYEAHHS.

Relevance of the study. The current system of taxation in Ukraine is characterized by
instability, complexity and ambiguity in the interpretation of tax legislation, which leads to
restraint of business development, increasing the number of tax offenses and reducing potential
tax revenues to budgets at all levels.

Under these conditions, there is a need for professional legal support of tax payments,
which is entrusted to tax authorities.

Consideration of appeals of individuals and legal entities is one of the important activi-
ties of tax authorities, aimed at protecting the constitutional rights and freedoms. Article 40 of
the Constitution of Ukraine enshrines the right to lodge individual or corporate appeals in writ-
ten or personally apply to public authorities, local governments and officials of these bodies
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that are obliged to consider the appeal and provide a reasoned response within the statutory
period [1].

The rights of taxpayers to receive information on tax liability are also enshrined in the
Tax Code of Ukraine.

Recent publications review. Issues related to the organization of advisory services
were investigated by: R.Ye. Voloshchuk, O.A. Zhuravsky, M.K. Zolotariova, O.O. Dolgyi,
K.P. Proskura, V.I. Teremetskyi, F.P. Tkachyk and others. However, a comprehensive study of
the legal basis of advisory and explanatory services from tax authorities, as a mechanism for
protecting the rights of taxpayers, has not been carried out in Ukraine so far.

The article’s objective is to determine the basic principles of providing advisory and
explanatory services as a mechanism for protecting the rights of taxpayers; outline promising
areas for improving the mechanism of tax consulting in Ukraine.

Discussion. Tax consulting is an important component of the modern system of tax ad-
ministration. Tax consulting, or tax advice has the following objectives: harmonizing the rela-
tionships between tax authorities and taxpayers; improving the tax discipline; ensuring the due
tax receipts to the budgets of all levels; ensuring the participation of public in the formation
and implementation of the tax policy; preventing tax offenses; implementation of transparent
and effective tax administration.

The practice of advisory and explanatory service rendering by regulatory authorities to
taxpayers is widely spread in developed countries. For example, in the United States, the Internal
Revenue Service has established the Office of the Taxpayer Advocate and the Office of Infor-
mation and Coordination, which conduct large-scale explanatory work among taxpayersThe hot-
line, which is used by millions of taxpayers, is in high demand in the United States. The IRS also
provides assistance to taxpayers through emergency consulting centres. In France, in addition to
individual consultations, tax authorities provide advisory services through a network of telephone
helplines; they also widely practise television broadcasts in which tax officials answer questions
from taxpayers. In the UK, individual consultations are provided to taxpayers through the unified
national telephone service or via the Internet; in Sweden, advisory and explanatory work is car-
ried out mainly through electronic means [2, p. 39; 3].

The main principle of providing advisory and explanatory services by fiscal authorities
in developed countries is ensuring partnership relations between government agencies and tax-
payers, which allows them to move from purely fiscal and administrative activities to construc-
tive communication with taxpayers.

In Ukraine, the advisory and explanatory functions of the tax authorities, according to
the Tax Code, include: the provision of individual tax advice; information and reference ser-
vices on tax legislation and other laws within the authority of the taxation bodies; ensuring the
public awareness about the implementation of state tax policy; advising taxpayers on the use of
information and telecommunication systems in the payment of taxes and fees (Article 19.1 of
the Tax Code of Ukraine) [4].

The legal status of tax consulting is currently enshrined in Chapter 3 of the Tax Code of
Ukraine (hereinafter TCU). Under Article 14 clause 1 para. 172 of TCU, tax consulting may be
individual or generalizing.

Individual tax consultations should be understood as a clarification provided to a tax-
payer by the taxation body regarding the practical application of certain norms of tax legisla-
tion or other laws within the authority of the taxation body and registered in the unified register
of individual tax consultations (Article 14 clause 1 para. 172.1 of TCU) [4].

Along with individual tax consultations, the tax legislation provides general tax consul-
tations by tax authorities, which are interpreted as promulgation of the position of the central
executive body that ensures the formation and implementation of the state financial policy, on
the practical application of certain rules of tax legislation and other laws within the authority of
the taxation bodies; this position may be formed as a result of generalization of individual tax
consultations provided to taxpayers by taxation bodies, and / or in case of detecting circum-
stances that indicate ambiguity of any individual norms of the legislation (Article 14 clause 1
para. 173 of TCU) [4].

As rightly noted by V.I. Teremetsky, tax advice is one of the tools to protect the taxpay-
er, which gives him the opportunity to find out in advance the position of the tax authority and
avoid mistakes in tax accounting, and thus avoid possible problems [2, p. 45].

In general, the advisory and explanatory activities of administering authorities provide a
preventive impact on tax offenses, and are aimed at improving the level of tax awareness and
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tax culture of the population, ensuring a proper understanding of tax legislation by taxpayers.

Tax consultations are provided free of charge upon apply of taxpayers regarding the
practical application of certain provisions of tax law [4]. At the option of the taxpayer, the con-
sultation may be provided verbally, in writing or electronically.

Tax advice by its legal nature is in fact the answer of the taxation body to the taxpayer’s
question, which should contain specific clarification of the taxpayer’s practical form and / or
model of his behaviour within a certain range of legal tax relations. The legislator, in turn, re-
quires that the taxpayer, who seeks individual tax advice, correctly formulates the questions,
which should be in essence, clearly and intelligibly articulated, and should describe the indi-
vidual situation [5].

When providing tax advice, the taxation body does not establish (change or terminate)
the corresponding norm of the legislation, but only provides clarification on its practical appli-
cation.

Advisory services from regulatory authorities should be based on certain rules or princi-
ples. The general principles of providing consulting services should include: the rule of law,
legality, accessibility, validity and motivation, competence, a unified approach to all taxpayers,
timeliness, avoidance of conflicts of interest, and so on.

The results of an online survey conducted among legal entities and individual entrepre-
neurs on the SFS web portal in May 2019, within the Ukrainian-German technical cooperation
project GIZ, show that the clarity of advice on problematic issues provided electronically was
assessed in 4.23 points out of 6, by mail — in 4.06 points out of 6, and by telephone — in 4
points out of 6. The main requests of taxpayers about the organization of advisory and explana-
tory work of regulatory authorities are: improving the communication culture and competence
of their staff, customer orientation, and clarity of advice [6].

The advisory and explanatory services of regulatory bodies should also include the or-
ganization of seminars, meetings of representatives of taxation bodies with taxpayers and the
public, radio and television addresses, publications on various issues of taxation, other types of
advertising, etc. [7, p. 46].

The TCU contains a rule according to which a taxpayer (both an individual and a legal
entity) cannot be held liable, including financial penalties and / or fines, if he acted in accord-
ance with the individual tax advice provided to him in writing, or general tax advice, for an act
that contains signs of a tax offense, in particular on the grounds that further on the said tax ad-
vice was changed or cancelled [4].

If a taxpayer considers that the written, electronic or general tax advice provided by the
regulatory body contradicts the current legislation, establishes new legal norms that are not
provided by the current legislation, or creates obstacles for him to conduct business, he may
appeal to the court for approval of the general tax consultations or individual tax advice pro-
vided to him in paper or electronic form as a legal act of individual action [4].

However, it should be borne in mind that tax advice is not a decision of the subject of
authority or a normative legal act, but only a form of official interpretation of legal norms,
which does not generate any legal consequences for the taxpayer, as it does not affect his rights
and obligations, and only contains recommendations for implementation.

As for appealing tax consultations, the TCU provides exclusively for court proceedings.
Administrative appeal of tax consultations is not provided by law. We agree with the point of
view of O.A. Zhuravsky that this state of matter, firstly, does not give the tax authorities the
opportunity to promptly correct their possible faults in consulting, and provide new, high-
quality tax advice that would comply with applicable law; secondly, it limits taxpayers in
choosing the method of appeal [8].

Tax mediation is a promising area for resolving disputes between regulatory authorities
and taxpayers. Unlike judicial or arbitral settlement of tax disputes, where the parties mainly
seek to resolve the dispute in their favour, while judges / arbitrators spare no effort to make
such a decision, in the mediation process the parties look for a mutually acceptable (compro-
mise) settlement, while the mediator competently and professionally assists the parties in find-
ing such a solution [9, p. 196].

Thus, tax mediation is a process of competent, voluntary, and legal settlement of a
dispute on the basis of mutual respect and equality of the parties through a specially author-
ized competent person — a mediator, who helps the parties to reach a mutually acceptable
solution.

The process of introducing the practice of tax mediation in Ukraine is inextricably
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linked with the introduction of the institution of independent tax consultants, which will serve
to improve legal aid and legal education of taxpayers, protection of their rights.

Researchers distinguish two models of tax advice in European countries:

1. The system of "state regulation" (legislation, uniform standards, measures of respon-
sibility of the tax consultant) involves the adoption of a special law on tax advice and the exist-
ence of a professional association of tax consultants (membership required). The professional
association is created and operated on the basis of the above law and it supports and monitors
the implementation of the law. The countries representing this system in Europe are: Austria,
Hungary, Germany, Italy, Poland, Slovakia, France, Croatia and the Czech Republic. Luxem-
bourg and Portugal also belong to this group; however, membership in a professional organiza-
tion in these countries is voluntary.

2. The system of "self-regulation", which involves the creation of a self-regulatory pro-
fessional organization (where rules and standards of professional activity are mandatory for all
members of the organization). Countries that have a system of "self-regulation" include, for
example: Belgium, Great Britain, the Netherlands, Ireland, Spain, Finland and Switzerland [9,
p. 185].

The legal status of tax consulting in Ukraine is not enshrined in law. The draft Law “On
Tax Consulting in Ukraine” No. 2745 of July 10, 2008 has been developed. However, no legis-
lative act regulating this area has been adopted so far.

In Ukraine, the institute of tax consulting is at the start of development. The Union of
Tax Consultants of Ukraine (SPKU) and the Chamber of Tax Consultants of Ukraine (PPKU)
were established in 2001 and in 2013, respectively. However, it is too early to speak about a
system, level of development and significance of the institute in Ukraine.

Factors hindering the development of tax consulting in Ukraine are:

1) the lack of a proper regulatory framework that would regulate the legal status of in-
dependent tax advice;

2) relatively low skill of domestic specialists;

3) low income of both citizens and businesses, which makes it difficult for them to pay
for consulting services;

4) psychological unwillingness to trust independent consultants.

It is worth noting that the introduction of the institute of tax consulting in Ukraine
should take place in conjunction with the purposeful work on the improvement of legal aware-
ness of taxpayers. In particular, large-scale public information work with taxpayers, formation
of tax culture and discipline should be carried out. And this, in turn, will allow the state to save
money on other levels of tax administration.

Conclusions. An important direction in the modernization of the tax system should
be the formation of a fundamentally new type of relationships between tax authorities and
taxpayers, which would be built on a partnership basis and take into account the interests
of the government, business and public. The opportunity of obtaining qualified, accessible
and prompt information helps to increase tax discipline and prevents illegal actions of tax-
payers.

A promising mechanism for protecting the rights and freedoms of taxpayers is the intro-
duction of the institution of tax consulting in Ukraine and the practice of tax mediation, which
will allow to reconcile public and private interests, to form a new tax culture.
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Abstract

The article considers the essence, meaning and types of advisory and explanatory services as
a tool of protecting the rights of taxpayers. The article puts emphasis on the preventive nature of
advisory and explanatory work on the part of tax authorities, which allows increasing the tax disci-
pline of taxpayers. The procedure for appealing tax advice by taxpayers under the current legislation
has been considered. It has been pointed out that a promising mechanism for protecting the rights
and freedoms of taxpayers in Ukraine is the introduction of the institute of tax consulting and the
practice of tax mediation.

Keywords: advisory and explanatory work, tax consulting, tax authorities, taxpayers, tax media-
tion, institute of tax consulting.
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