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ANTI-CORRELATIONISM CLUSTER
AND PERFORMATIVE NARRATIVE

Abstract. The purpose of the study is to clucidate the defining tendencies of anti-
correlationism and its narrative strategies as a fundamental basis of speculative realism, and to
consider one of its versions, namely, object-oriented ontology in relation to the concept of narrative
ontology and the notion of performative as an anthropological marker of discourse from the
perspective of understanding the problem of philosophical anthropology. The authors proceed
from the paradoxical nature of anti-correlationism guidelines that substantiate nonrelational
metaphysics, while postulating the construction of a narrative ontology of reality, which has
the characteristics of a performative. For the first time, the anthropological content of defining
tendencies of anti-correlationism and its narrative strategies as a fundamental basis of speculative
realism and object-oriented ontology are compared with the concept of narrative ontology and
the notion of performative as an anthropological marker of discourse. It has been found that the
discursive critique of correlationism is internally contradictory, as it appeals to the thinking and
consciousness of the subject and the narrative it creates as a picture of the world. Nowadays, the
performative functions as a model of language and speech meaning formation that ontologize the
reality of human consciousness, experience and thinking.

Keywords: anti-correlationism, narrative, performative, speculative realism, narrative
ontology

Introduction. The first third of the 21* century in philosophy is determined
by the intense search of the alternatives to the latest research programmes that
would update philosophical knowledge in the context of powerful socio-cultural
dynamics caused by the fourth wave of scientific and technical revolution, rapid
development of information and communication technologies, rethinking the
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efficiency of the dominant social and economic models, and the transformations
of life forms and phenomena of human culture. This is especially true of the
fundamental foundations of the Western mode of philosophizing and rationality,
which in general can be genetically reduced to the projects of science and philosophy
of the New Age and the Enlightenment. Especially, it concerns the fundamental
foundations of the Western mode of philosophizing and rationality that, in general,
can be genetically reduced to the projects of science and philosophy of New Age
and Enlightenment. This refers to the ontological, epistemological and aesthetic
foundations of'the picture of the world of modern human. Moreover, modern critique
of the philosophical tradition, in particular by the cluster of speculative realism
theories, goes far beyond the poststructuralist or postmodern in the broadest sense
of the “rebellion against reason”. The question is no longer a “hermeneutic turn”
or an “ontological turn” in philosophy to overcome the counterproductive legacy
and specific “disorienting aftertaste” of postmodern projects with their inherent
negation and recursiveness, but the problematization of the ‘“Anthropocene”
(T. Morton, & B. Doan, 2013, 233 p.), and the formation of ideas about the
post-Anthropocene. The speculative turn is to critique the implicit instruction that
“reality appears in philosophy only as a correlatetion of human thought” (Bryant,
Srnicek, 2011, p. 3). Anti-correlationism, which combines the philosophical
constructions of Q. Meillassoux, G. Harman, R. Brassier, I. Grant, et al., implicitly
implies the rejection of traditional forms of both representation and reception of
reality that returns human and his philosophy to the problem of narrative being
not only the form of knowledge existence or thought formalization but also of
Wittgenstein’s space of language and the limits of narrative as the limits of the human
world. In our opinion, the ambition of the mentioned theories reaches the rethinking
of the form content of human thinking, theories of representation and definition
(P. Kretov & O. Kretova, 2017). Somehow, the emergence of a cluster of
anti-correlationism (here in after, CA) problematizes not only the concept of object,
reality and relations between them, but and primarily the classical concept of the
subject and its, accepted in cognitive sciences and constructivism, version of the
subject as agent, as well as the issue of representation of knowledge in thinking
and discourse, and involves the transformation of the traditional relationship of
the concepts of “object”, “thing”, “concept”. Anti-correlationism in philosophy
paradoxically agrees with the radical versions of the philosophy of information
and transhumanism, which problematize, in fact, the concept of human. These
considerations determine the relevance of the research topic.

The purpose of the article is to elucidate the defining tendencies of
anti-correlationism and its narrative strategies as a fundamental basis of speculative
realism, and to consider one of its versions, namely, object-oriented ontology in
relation to the concept of narrative ontology and the notion of performative as an
anthropological marker of discourse from the point of view of understanding the
problems of philosophical anthropology.

Analysis of recent research and publications. P. Sloterdijk (2018), T. Morton
(2013), G. Harman (2018, 2020), Q. Meillassoux, (2008), L. Bryant (2011),
R. Brassier (2011), J.-L. Moriceau (2017), H. Meretoja (2014), F. Longo,
A. Padovano, S. Umbrello (2020), I. Bogost (2012), V. Rudnev (2016),
O. Golovashina (2018), O. Agafonova (2006) and other foreign researchers
studied the issues related to the research topic. The contribution of N. Zahurska
(2017), V. Starovoit (2018), D. Shatalova-Davidova, N. Sholukho, D. Kralechkina,
A. Morozov and others should be noted.

Formulation of the main material. Speaking about the cluster of
anti-correlationism in modern philosophy, whose representatives, particularly,
G. Harman, Q. Meillassoux, R. Brassier, position their views as those belonging
to realism paradigm, we should mention that there are different views about
the institutionalization or non-institutionalization of speculative realism as a
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philosophic current. While G. Harman believes that the very fact of the presence
of this terminological word combination in university programs is evidence of
the existence, formulation and recognizability of this current, Q. Meillassoux and
R. Brassier do not share this view tending to separate the philosophical brand and
publicity around it and the self-sufficiency of the current as a serious philosophical
movement. It is anti-correlationism as an initial guiding principle of philosophizing
that combines speculative realism and to some extent the fundamental ontology of
M. Heidegger, the phenomenological project of G. Husserl, analytical philosophy,
language philosophy, and, particularly, the theory of narrative and performative
judgements. Itis actually a performative, a speech that acquires the ontological status
of an event, object and thing (object) (P. Kretov, & O. Kretova, 2017). The project
of anti-correlationism in the first quarter of the 21% century fills the performative
forms of discourse with both explicit and implicitly non-anthropocentric content.
Q. Meillassoux in his report “Time without Becoming” (2008) notes: “We
should redefine compliance, find a completely different concept of adequacy, if
we really intend to reject correlationism in all its power. Since, as we will see,
what we see outside of correlation is very different from naive concepts of things,
qualities and attitudes. This reality is significantly different from the reality
which is given to us”. The anti-correlationist guideline fills Hegel’s definition
of speculative as a type of reasoning in which knowledge is derived without
reference to experience, as well as Kant’s distinction of analytical and synthetic
judgments with new meaning, since the overriding task of theories belonging
to this cluster is to problematize Kant’s concept of the transcendental subject
and modern rationality in general. If we consider correlationism, according to
Q. Meillassoux, as theories being antagonistic to realism, then philosophical realism
involves first the elimination of a subject and the deconstruction of the subject-
object dichotomy. Correlationism as a guide covers almost the entire existing
typology of philosophical approaches to the problem of the relationship between
reality and human consciousness, and finally the traditional fundamental problem
of the relationship between being and thinking. Significantly, Q. Meillassoux’s
assertion that an opponent of correlationism “would be a model of naivety or, if you
will, a realist, metaphysician, old-fashioned dogmatic philosopher” (F. Longo, &
A. Padovano, 2020), substantiates the antithesis of realism and the philosophy of
correlation, which involves the traditions of transcendental philosophy, natural
philosophy, phenomenology, existentialism, hermeneutics, partly, psychoanalysis
and analytical philosophy, positivism, poststructuralism and postmodernism. It
means practically the emergence of a new non-anthropological realism, which
with the help of a simple conceptual scheme would dissolve human in a specific
depopulated reality, along with his own ideas about reality (Q. Meillassoux
calls such a reality in itself as hyper-chaos). Thus, the question is whether it is
possible to conceptualize and think a world autonomous from the thinking and
semiotic code of language. The liberation of reality from the dictates of human
thinking leads to a non-anthropocentric perspective of consideration is, perhaps,
the main thesis of speculative realism from G. Harman to Q. Meillassoux and
R. Brassier. According to modern researcher T. Morton, the “irreducible openness”
of such an approach allows getting rid of “faceless nature” and “immerse yourself
more deeply in thinking about things” (Morton, 2011). If being and thinking
are fundamentally coherent, and, in thinking, it is impossible to be beyond it to
any reality independent of it, and the very factuality of reality is evidenced by
thinking (correlationist circle and correlationist factuality), then any way to “break
through” to reality outside our concepts is doomed. However, anti-correlationism,
as an invariant, offers different ways to get to reality (paraphrasing the famous
Wittgenstein’s thesis from the “Logical and Philosophical Treatise”, 4.002),
“disguised” by human language and thinking — according to Q. Meillassoux, it is
the concept of hyper-chaos; according to G. Harman, it is an object; according to
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R. Brassier, it is the concept of transcendental nihilism; according to I. Grant, it is the
non-anthropocentric geology of “natural history”. Importantly, in all these variants,
anti-correlationism opposes epistemological intersubjectivity as the universal
conceptual structure underpinned the human experience and thought by Kant.
Anti-correlationism rejects the anthropological criterion and declares the entire
previous philosophical tradition to be antirealistic in the sense that it does not raise
the question of knowledge about the reality independent from human. It is worth
mentioning the concept of the myth of the given by W. Sellars being sacramental
for the tradition of analytical philosophy, which is extremely problematic not only
the concept of experience and consciousness, but also the space in which all this
can exist or can be constituted by these concepts-philosophemes. It is symptomatic
that the position of anti-correlationism in Q. Meillassoux’s modification agrees
with the classical formulation of the argument (“the Gem”) about the possibility of
thinking of an object without accepting the guideline of correlation between then
and thinking of the controversial Australian philosopher D. Stove, who denies the
possibility of knowing things, as they are in themselves (Franklin, 2002). Thus, the
traditions of continental and analytical philosophy (whatever they rely on — on the
intentional structures of consciousness or the structure of language as a semiotic
code) are entirely dependent on the fundamental principle of correlation. Thus, both
the weak version of correlationism, which regulates the epistemological sphere,
and the strong version, which absolutizes the correlation between thought and
reality, lead to a situation of “fideism”, which consists in skeptical argumentation
against the encroachments of metaphysics and rationality in general on access to
absolute truth being able to strengthen (and fortiori discredit) the value of faith”
(Meillassoux, 2013, p. 63). In the context of our topic, it seems important how the
philosopher constructs his thinking — first the requirement of the primary absolute
is postulated (Meillassoux, 2013, p. 10), and from this, the possibility of further
comprehensible statements, i.e., speculation, is derived. From the point of view
of philosophical anthropology, such an approach seems to be a modification of
the traditional for the 20™ century “rebellion against reason”, an attempt to find a
way to rehabilitate discredited metaphysics, but not from the standpoint of non-
anthropocentrism, “zero degree” of being and personality. Based on the well-
known W. Sellars’ distribution of manifest and scientific image of human in the
picture of the world (the first is human ideas about the place in the world, which are
formed by philosophizing as a transcendental question in Kant’s sense and forming
a thesaurus of cultural meanings in the phenomenological dimension; the second is
based on the theoretical explanation of what is behind the objective data of things
and considers human as a whole within the physical systems of different levels
(Sellars, 1991); anti-correlationism denotes the manifest image of man as essentially
correlated and anthropocentric, and the return to the norms of scientific realism is
associated with the scientific image of human as essentially impersonal. We should
note that the liberation of the real from human dictation in such a situation does
not mean either liberation from the intentionality of consciousness, or imaginary
freedom from discourse and the inclusion of the speaker in the narrative structure
of reality. In addition, it should not be forgotten that post-non-classical science,
following non-classical science, considers the anthropic principle as an implicit
fundamental guideline for scientific description and picture of the world.

In his project of object-oriented ontology (OOO), G. Harman problematizes
the anthropocentrism inherent in correlationism, not from the point of view of
reality, but from the point of view of considering the concept of object. If everything
that exists can be considered as an object and all objects have the same ontological
status, then a person doesn’t differ from any other object. However, from the
point of view of the strategies of the “undermined object”, “overmined object”,
“undermined-overmined object” providing the reductionism of objects within
correlationism, which is the subject of criticism by G. Harman, man still seems to
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occupy a special place, since it is his interpretation of reality that is performatively
and entelechically “made” by objects within the picture of the world. Thus,
“undermining” considers objects as an external manifestation of “some deeper
force” (G. Harman, 2015, p. 27), i.e., indicates the existence of a certain true
reality in the world of things; “overmining” means an attack on an object not from
below, but from above: “Objects are important to this extent, in which they are the
content of consciousness or a part of some other event, which affects other objects”
(G. Harman, 2015, p. 21). That is to say, the object of thought or perception
exists for a person only because of its qualities, which are fixed in perception and
reflected in the conceptual picture of the world through the connection of object in
object-human and object-object systems. “Undermining-overmining”, according
to G. Harman, is inherent in the paradigm of materialism, since it, on the one
hand, indicates the total integrity behind it, and on the other hand, describes the
object, representing it through its qualities. We are primarily interested in the very
way of thinking of the philosopher, who latently involves the elimination of “the
importance of consciousness for objects” within the consideration (G. Harman,
2015, p. 49). Human consciousness certainly acts as an object, according to
G. Harman, but it is such an object that allows thinking of other objects in their own
space — paying attention to the spaciousness of Harman’s terms “undermining”
and “overmining”, which involves the distinction of “bottom” and “top” and, in
general, a certain phenomenalism of the discourse of the philosopher. No wonder,
from Harman’s point of view, Husserl is the first object-oriented philosopher
(Q. Meillassoux, 2013, p. 40). The question is not whether Harman managed to
remove the object from the sphere of intentionality and the system of noematic
relations, but whether it is possible at all if it is possible to preserve the conditions
for thinking and constructing a consistent narrative. According to Harman, if an
object for a person clarifies itself in the same way as all its properties, that is, it
clarifies itself within the limits of immanent experience, then the intentional content
of consciousness and the intentional object are identified. In this case, the question
of how the act of consciousness, the idea formed in this act, thought, and cognitive
structure of language discourse, which is formed in consciousness and allows to
systematize its content, differ, is solved just as much as the original thesis of the
philosopher on different ontological status of objects and their qualities allows it.
Any object is fundamentally dual: this duality unfolds itself between the object
and its many qualities and between the object and its relations. Without going into
consideration of the ontology of Harman’s four-pointed object, we note that the main
achievement of OOQ is the concept of indirect or substitute causality, which should
explain the possibility of interaction between objects, and its concept of allure (the
object interacts with another object as with unity due to the fact that on their border
there are special qualities due to which the interaction takes place on the sensory-
intentional level). That is to say, due to these qualities, objects can coexist without
touching each other. “As two sensory objects are substitute-connected through the
mediation of one real, so two real objects must be substitute-connected through the
mediation of one sensor... Adjacency of sensory-perceived objects is impossible
without a real intentional agent, and the communication between real objects is
carried out only through the mediation of the senses” (G. Harman, 2012, p. 87).
As a result, we have a complex spatial geometric structure, similar to the infinitely
recursive overlap of Euler’s circles (or spheres), since any object interacts with
any other object within a third object. If to remember here that the qualities of the
object that are thought, verbalized and enable allure (and resemble the connections
of neurons due to synapses) within the discursive fixation of this state of affairs,
they must not just be conceptually denoted, but have a remarkable metaphorical
potential (in the sense of the possibility of transferring meanings), then OOO as a
theory can be considered as a metaphor that involves a performative narrative with
zero degree of writing in Bart’s sense and not elimination, but another transfer of
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human meanings to the noumenal sphere. Indeed, if we consider the objects of
OO0QO as a certain functional system or discourse of things, which would eliminate
all connotations of socio-cultural origin, i.e., all human meanings, and would tend
to pure functionality, we would get a de-structured space, since autonomous self-
sufficient objects as things overcome structure being so closely intertwined. It
can be said, using poststructuralist terminology, that the objects of OOO acquire
stages of rhizomatic (J. Deleuze) transparency (J. Baudrillard) within the narrative,
forming something similar to Baudrillard’s simulacrum of the fourth level as a
“short circuit of reference”. If to use the cosmological metaphor of the “black
hole” as a space of space-time deformation, then concerning OOO, it will mean
the collapse of the semantic structure as the linguistic definiteness of things and
objects, and, accordingly, discourse. However, the discourse of knowledge exists
that problematizes the approach and narrative of G. Harman. O. Golovashina,
considering Heidegger’s motives in Harman’s OOO, points out that Heidegger’s
discourse is not fundamentally schematic, as it is aimed at “getting rid of the notion
of existence in order to come to the essence... Heidegger’s quartet is an aid in
understanding the world for a person accustomed to the categories of thinking, and
Harman’s quartet is aimed at embracing the whole world, to fit its diversity in a
fairly simple scheme” (O. Golovashina, 2018, p. 8). We emphasize in the context
of the purpose of the study that the “metaphysicality” of Harman’s constructions
is essentially schematic, and this is stipulated by his discursive manner, while
Heidegger, owing to his experiments with style and discourse, avoided both an
outright schematism, which, by definition, conceptualizes reality, limiting it, and
the systemic nature of the finalizing narrative. The course of thought of anti-
correlationists in this sense results in “another version of anti-essentialism, a kind
of positivism” (O. Golovashina, 2018, p. 8), which is not about the integrity of
the world. In our opinion, the role of the integrity of the world in the theoretical
constructions of anti-correlationists is assumed by the narrative structure of the texts,
which, in some places, acquires more or less formalized features of performativity.

We mean that the space of thought of anti-correlationism is limited both by
the initial instruction of negation and by the discursive form of presentation. And
that is why the search for a new metaphysics in the case of anti-correlationism in
the version of OOO generates a new closed system of judgments and descriptions.

R. Brassier offers his own version of anti-correlationism, which is radical
or transcendental nihilism. This version of anti-correlationism most clearly
demonstrates the birthmarks of the whole cluster and in relation to the problems
of philosophical anthropology and is frankly non-anthropocentric. Such nihilism
as a methodological and ideological guideline is positioned as an objective
approach to reality, far from anthropocentrically oriented philosophizing such as
existentialism, pragmatism, various versions of humanism, and therefore claims the
status of the foundation of the scientific picture of the world. Since, according to
Brassier, it is impossible to reduce to human meanings the truth of reality external
to man, nature and the world are indifferent to man; and there are no thinking
higher authorities to which human subjectivity is connected, such nihilism “is an
inevitable consequence of realistic conviction that there is a reality independent of
consciousness, which, despite the presumption of human narcissism, is indifferent
to our existence and indifferent to the “values” and “meanings” we tame to make it
more hospitable. Nature is neither ours, nor anyone’s else “home”, nor especially
any charitable ancestor. Philosophers would succeed if they refrained from any
further prescriptions about the need to restore the significance of existence,
purposefulness of life or to correct the destroyed harmony between human and
nature” (Brassier, 2007, p. 11). Thus, the new scientific nihilism appears as a kind
of emotional antidote and a reaction of resentment against the disappointment of
the collective imagination in the ideals of modern rationality and the cult of the
human mind of the Enlightenment project. We should note that such a guideline,
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forcing us to recall Epicurus’ indifference to the gods, is not new to philosophy
or the scientific picture of the world, but is an important part of the performative
potential of discourse and the narrative of anti-correlationism since it directly
concerns human and is an appeal-proposal to reconfigure his cognitions. If the
subject is fundamentally inaccessible to reality, then this reality also cannot be
defined conceptually, and therefore, it is the subject of our choice and faith (recall
Q. Meillassoux’s “fideism”), as well as conceptual construction. R. Brassier
denies reality the status of an object: “We know the real through objects, but the
real itself is not an object” (Brassier, 2011, p. 50). The philosopher calls his own
position “transcendental realism”, according to which science knows the real. But
the nature of this “real”, strictly speaking, cannot be objectified” (Brassier, 2011,
p. 50). The modern researcher N. Zahurska writes: “In the speculative reality of
the post-anthropocene, the human being himself is objectified, appears as a human
object, and it is in this state that he finds out all the diversity of his properties and
relations. The human object in this case is a set of objects, which, in turn, are
split into a number of objects that is a post-anthropocentric possibility of thought
beyond thought as a speculative reality” (2017, p. 8).

Performative Narrative and Anti-Correlationism

In the context of M. Mamardashvili’s well-known arguments about the
difficulty of keeping oneself in thought (Aesthetics of Thinking, 2000), we note
that the apparent antinomy and paradoxicality of the phrase “thought beyond
thinking” 1is, in our opinion, a performative construction and functions as an
autosuggestion and invitation to a certain type of philosophizing (e.g., radical
physicalism in the philosophy of consciousness, or the practice of the self
(M. Foucault), or Lacanian psychoanalysis). It is important that the post-
anthropocene, which postulates anti-correlationisma, in fact, still remains a
radicalized and nihilistic anthropocene at the level of discourse and narrative, as
indicated at least by the metaphorical discourses of Meillassoux and Harman. Since
metaphorical, “conceptual imagery” forms a structure outside the structure of the
narrative, while fixing the pluralism of essentially inaccessible objects and their
intersection in the plane of their qualities and properties, which human discursively
gathers together in discourse, building a narrative and a picture of the world. For
the time being, anti-correlationism postulates thought not outside of thinking, but,
using metaphor, on the numerous boundaries of thinking as the facets of a diamond,
which has an infinite number of them, and this diamond symbolizes human. We
emphasize that only the conceptual structure of the semiotic code of language and the
internal structure of discourse and narrative make such a situation possible, and this
is not a change in the type of rationality, but only its correction. Findings of modern
researchers on the performative contradiction that anti-correlation philosophers fall
into when talking about the “zero person” as a way of understanding the essence of
things beyond any access to them (Moriceau, 2017), as well as on the controversial
nature of OOO for ideological projects and ethics in general (Harmon, 2019), show
that the limit of “overmining” and “undermining” of the object is fixed in reality,
which is represented in the imagination as pure speculation, pre-verbal and to some
extent pre-logical. Another thing is that the referential design and conceptualization
of such a reality inevitably returns us to the narrative, is carried out discursively
and functions as a performative construction. From an object as an almost immense
post-Kantian thing-in-itself and a thing-for-other-things to a concept or category
within a conceptual system and discourse, the transition is a simple shift in the
focus of discourse, according to Wittgenstein, the language game played by the
narrator. Strictly speaking, a classic article by T. Nagel “What is it like to be a
bat?” (1974) raises the question of the limits of the ontologization of reality in
thought, which are related not so much to the phenomenology of the senses but to
verbalization, narrative, and description, i.e., the semiotic code of language. Based
on G. Harman, T. Morton proposes his own concept of a hyper-object, the defining
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qualities of which are viscosity, non-locality, etc. “Hyper-objects are distributed
in time and space in such a way that they are never fully accessible or can be
thought of in their entirety” (Morton, 2013, 233 p.), such as: you can perceive the
wind or raindrops, but not the weather in general. On the other hand, within the
framework of correlationism, in the tradition of cultural hermeneutics, V. Rudnev
(“New Model of Reality”, 2016) proposes an epistemological model, which, at the
same time, is the basis of a new ontology, which the author defines as narrative.
His constructions are based on the ancient author’s thesis on the “opposition of
“reality’” moving in time towards entropy, and the text moving in time in the
direction of information accumulation”. Thus, the reality of the perceived “object”
world is compared with the reality of the plot in its fable and speech dimensions
(V. Rudneyv, 2016, p. 4). The obvious schematic nature of this model is removed
by the intuition that these multidirectional motions have a common tendency to
merge, illustrated by the classic “Mobius strip” metaphor, which is a direct appeal
to algebraic and geometric topology and demonstrates disjunction, openness, and
de-centeredness as defining features of the narrative ontology project. We note
the agreement of this understanding of the mode with the existence of objects in
G. Harman’s OOO.

The modern linguist argues that guided by pragmatic considerations, the
representatives of the development of semantics no longer focus on the study
of only the factual function of language, do not rigidly oppose the meaning and
logical truth. This is especially true of performative expression (E. Agafonova,
2006), since after analyzing the theory of linguistic act by J. Austin and
J. Searle, as well as its critique of poststructuralism in terms of the inherent
performative of universalism (due to its iterability — repeatability), the theory
of reference abandons rigid distinction textual and non-textual reality, there is
a transition “into the performative space of discourse, which opens the paradox
of referentiality: a story about what does not yet exist, but which is born only
in the process of narration. Narrative discourse not only states about being and
not only constructs being, but also constantly produces and reproduces it in
the act of narration” (E. Agafonova, 2006, p. 234). Thus, any description and
the picture of the world based on it are extremely close to the narrative. Even
Wittgenstein’s attempts to construct a grammar of the description of reality that
led to the emergence of the theory of the speech act, already latently contained
a certain moment of mythologism as a hypostasized narrative. Moreover,
these considerations apply both to the humanities and the language of science
in general, since a holistic model of description-understanding-experience of
the world by human, is based on this understanding of speech, as well as the
possibility of forming both autonomous and heteronomous versions of ethics
as practical philosophy according to modern researchers (Meretoja, 2014),
F. Longo (2020). Naturally, to consider modern fundamental and applied science
as a description of the material world without some slip into the oxymoron is
hardly possible, since the post-classical paradigm in the fundamental pure and
natural sciences necessarily implies not only the existence of an observer but all
pragmatic aspects of this existence that find expression in language and speech
and can be considered as an element of the narrative. The question now can be
put this way: is it possible to consider anything on its own, giving it a predicate of
objectivity? Does scientific analysis (from which we necessarily turn to linguistic
analysis) presuppose not only the decomposition of being into its components, but
also the problems of human, his language, and activity inherent in this analysis?
How to deal, in this case, with the manifested anti-correlationism rejection
of human meanings and non-anthropocentric instruction? Harman’s “zero
person”, like R. Bart’s “zero writing” at the time, functions as an open concept
within the performative as an ontologized narrative. This indicates the internal
contradiction of such guidelines that does not preclude its heuristic potential.
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At the same time, the non-anthropocentric and anti-metaphysical intentionality
of anti-correlationism points to its conceptual affinity with the tradition of
anti-essentialism, anti-lophonocentrism, and opposition to the philosophy of
presence associated with the postmodern philosophical paradigm.

Conclusions. As a result of the consideration of the manifested issue we can
formulate the following conclusions:

1. The cluster of anti-correlationism (G. Harman, R. Brassier, Q. Meillassoux,
etc.) for the modern philosophy of speculative realism (post-continental philosophy)
plays the role of a monolithic guideline and theoretical and ideological basis.
The inhomogeneous and amorphous group of thinkers due to the instruction of
anti-correlationism, goes beyond the actual ontology and epistemology toideological
(L. Bryant’s ontology, Y. Regev’s radical secularization) and sociocultural
(M. DeLanda) generalizations, significantly influencing the problem field and
horizons of meanings of modern philosophy. At the same time, the basic guideline
of anti-correlationism seems to be internally antinomic.

2. The guideline of anti-correlationism acts as a representation of the non-
anthropocentric tendency in modern philosophizing and is explained as a specific
mode of thinking, colliding for the basic model of rationality of post-classical science.
The project of creating non-relational non-anthropocentric metaphysics denies the
very concept of the correlation between thinking and being and the philosophy of
privileged access as being anthropocentric. At the same time, the elements of this
new metaphysics are considered to be those that must be accepted by man and form
the basis not only of science (R. Brassier) but also of the social religion of renewed
humanity (Q. Meillassoux). Thus, anti-correlationism appears as the philosophical
basis of transhumanism. Anticorrelationism captures the tendency to absolutize objects
(G. Harman), hyper-chaos and stochastics (Q. Meillassoux), transcendental nihilism
(R. Brassier), “baselessness” (J. Grant), combining new heuristic cognitive strategies
and models and implicit worldview philosophical practices of self, while criticizing the
anthropic principle in science, culture and in general the anthropocentrism of science
and civilization from the standpoint of eco-philosophy. Such an approach is extremely
problematic system of value orientations at the level of civilization.

3. The guideline of anti-correlationism, being formalized and in the process
of translation, is based on discursive language practices and the creation of a new
ontologized narrative that has the present signs of performativity. The performative
now functions as a model of language and speech meaning formation that ontologize
the reality of human consciousness, experience and thinking. Thus, the guidelines of
anti-correlationism, represented in the texts of the cluster, function in the discourse as
a performative programme of narrativization, the construction of a new picture of the
world. The paradox of this phenomenon is that the addressee in the semiotic triangle
is human consciousness and its formal expression — the subject. The fundamental
correlation and the subject cannot be completely eliminated, since it is possible to
deny human thinking by means of human language as a universal semiotic code
only on the border of rational and immanent (G. Deleuze), intersection of semantic
units, using metaphors and symbolism as indications of discursive gaps as points
of singularity of thought or text. Therefore, anti-correlationism can be considered
within the paradigm of narrative ontology and at the same time performative, action-
call, the result of the resentment of the crisis of the 20" century in the collective
consciousness and imagination (Ch. Taylor) of mankind.
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ITaBao KPETOB, Onena KPETOBA

KJIACTEP AHTUKOPEJISIIIIOHI3MY TA TIEP®OPMATUBHUI HAPATUB
AHoTamnis. MeToro JoCITiKEHHS € 3’sICyBaHHS BU3HAYAIBHUX TEHCHITIA aHTUKOPEIIIOHI3MY
Ta HOro HApaTHBHMX CTpaTerii Ak (QyHIAMEHTaJbHOI MiACTABH CIEKYISTHBHOTO pealli3My,
a TaKoXK pO3MIsiI OfHIET 3 Horo Bepcii — 00’€KTHO-OPIEHTOBAHOI OHTOJIOTIT Y CHIBBIJHOIICHHI
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3 KOHIEMIIEI0 HApaTUBHOI OHTOJIOTII Ta MOHATTAM NepPOpPMATHBY SIK AHTPOIOJIOTIYHOTO
MapKepa IUCKypCy IiJ KyTOM 30py OCMHECICHHS MpoOieMaTHku (PilocopCchKol aHTPOIONOTIL.
ABTOpHU BHXOISTH 3 TIApaJOKCAIHHOTO XapaKTepy HACTAaHOBH aHTHUKOPEIIIIOHI3MY, sika OOTPYHTOBYE
HepesIiiHy MeTadi3uKy, BOJHOYAC MOCTYIIOIUN MOOYI0BY HApaTWBHOI OHTOJIOTII PeanbHOCTI,
sIKa Ma€ O3HAKH nep(bopMaTHBy Briepiire criBcraBicHO aHTpononorquHﬁ 3MICT BH3HAYAIbHHUX
TEHJICHLII I aHTI/IKOpeHHLlloHISMy Ta HOro HapaTHMBHUX CTpaTerm SIK (l)yH]IaMeHTaJILHOI iIcTaBu
CHEKYJIATUBHOTO peai3My Ta 00’ €KTHO- 0p1€HTOBaH01 OHTOJIOTI] 3 KOHIIETII[I€I0 HapaTUBHOI OHTOJIOTIT
Ta MOHATTSIM IepPOPMATHBY SIK AHTPOIIOIOTIYHOTO MapKepa JUCKypCy. 3’1COBaHO, IO TUCKYPCUBHA
KPUTHKA KOPEIAIIOHI3MY BHYTPIIIHBO CYTIEPEWINBA, OCKITBKH allellfoe IO MUACIICHHS 1 CB1IOMOCTI
cy0’exTa Ta TBOPEHOTO HMM HapaTUBY SIK KapTHHH CBlTy Hepq)opMaTHB Hapasi (’pyHKulOHye AK
MOJIEJIb MOBHOTO Ta MOBJICHHEBOT'O CMHCJIOYTBOPEHHS SIKI OHTOJIOTI3YIOTh PEANbHICTh JIFOJCHKUX
CBIJIOMOCTI, JOCBily Ta MUCJICHHSI.

VY pe3ynbTari po3nisiay BUSBICHOTO NMUTAHHS MOKHA C(OPMYIIOBATH HACTYITHI BUCHOBKH:
1. Kitactep aHTHKOpENALIOHI3MY Ui CydacHO! (imocodil CHEKYyISITHBHOTO peaji3My BiIirpae
POJb MOHOJITHOTO OpPIEHTHPY Ta TEOpETHKO-imeornoriuHoi ocHoBU. HeomuopimHa it amopdHa
Tpyma MHUCIHTENIB Yepe3 HACTAHOBY aHTHKOPEIAIIOHI3MY BHUXOIWTBH 3a MEXi BIaCHE OHTOJOTI]
Ta enicTeMOJIOrii 10 11€0JIOTIYHOrO Ta COL[IOKYJIBTYPHOTO y3araJbHEHHS, 1110 ICTOTHO BILTHBAIOThH
Ha TIPOOJIEMHE IM0JIe Ta TOPU30HTH CEHCY cydacHoi (itocodii. 2. HactaHOBa aHTUKOPEIAIIOHIZMY
BUCTYIIAE SIK PEIPE3CHTAllis] HEaHTPOINOLEHTPHYHOI TeHCHIIT B cydacHOMY (inocodcTByBaHHI
1 TOSCHIOETBhCA SIK CHeHU(BIYHAN CHOoci0 MUCICHHS, M0 CTHKAE€ThCS 3 0a30BOI0 MOICILTIO
pamioHaIbHOCTI TOCTKIACHYHOT HayKd. 3. OpieHTHP aHTHKOPEIAIiOHI3MY € (opMai3oBaHUM
i mepeOyBae B Tpoleci MepeKyiamy, I'PyHTYEThCS Ha ITUCKYPCHBHHX MOBHUX TIPaKTHKax i
CTBOPEHHI HOBOTO OHTOJIOTI30BAHOTO HApaTWBY, 10 Ma€ HAasBHI O3HAKH Iep(OPMATHBHOCTI.
[lepdopmarus tenep GyHKIIOHYE K MOjCTb (JOPMYBaHHSI MOBHOTO Ta MOBJICHHEBOIO 3HAUCHHSI,
10 OHTOJIOTI3y€ pEaJbHICTh JIIOACHKOI CBIOMOCTI, JOCBiZy Ta MHCICHHS. TakuM YHHOM,
HACTAHOBH aHTHKOPEIISAIIOHI3MY, PEIPE3CHTOBAHI B TEKCTaX KacTepa, PyHKIIOHYIOTh y TUCKYPCi
AK TiepopMaTUBHA MIporpaMa HapaTuBizallii, moOy1oBu HOBOI KapTUHH CBITY. [lapagokcanbHiCTh
[IbOTO SIBUILA MOJISITAE B TOMY, IO aPECaTOM B CEMIOTHYHOMY TPUKYTHHUKY € CBIZIOMICTb JIFOANHH,
a iioro GpopmMaIbHUM BUPa30M — Cy0’€KT.

Kniouosi cnosa: anmuxopenayionizm, napamus, neppopmamus, CReKyIsAmusHull peatism,
HAPaAMuGHa OHMON02Is
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GENDER CHALLENGES OF MODERN SOCIETIES

Abstract. It is necessary to point out that our time is a time with the general topic of social
changes that are inevitably impending on us. The modern era has its own unconditional features,
the main of which are intensive pluralization, individualization, the value of everyone’s experience
in the process of construction a general picture of the world, and the multiplicity of choices that
a person did not have before. The task of the state policy is to provide opportunities for free
development of the individual not only at the legislative level, but also to develop a mechanism for
the practical implementation of the principles of gender non-discrimination.

Keywords: public service in gender issues, gender inequality, gender identity, gender
non-discrimination

Introduction. Despite numerous publications of the results of scientific
research in the society, there is a widespread misconception regarding the
understanding of the word “gender”. We observe a mixing of the concepts of
“gender” and “sex”. Analysis of publications allows us to come to the conclusion
that the term “gender” refers to the socially constructed role of the individual and
the socio-cultural ways of realizing his male (masculine) or female (feminine)
nature. Gender demonstrates what it means to be a woman or a man in a given
socio-cultural context through behavior, gait, manner of dress, speech, ways and
forms of self-realization as a person. In the process of manifesting gender identity,
we represent it in society, and thus, we carry out a gender performance, we show
our gender identity with a certain set of expressive means, including verbal and
non-verbal. Today’s scientific publications provide compelhng evidence that
gender can be considered in several aspects. As a kind of methodology that marks
out, delineates the number of masculine and feminine qualities in an individual,
regardless of his biological sex. And as a system of symbols and meanings, ways of
thinking and seeing the overall picture of the world and our place in it. We “send”,
signify our “messages” to society about what it means, in our understanding, to be
a man or a woman in the modern world. The content of the categories of femininity
and masculinity is understood and perceived, on the one hand, as a product of the
socio-cultural context, and, on the other hand, as an element of society that affects
the socio-cultural transformations of society.

© Skyba E., 2021
ORCID iD: https://orcid.org/0000-0002-6364-5207

© Tkachenko K., 2021
ORCID iD: https://orcid.org/0000-0003-2836-1337

18 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, no. 2, 2021

Analysis of recent research and publications. The problem of solving issues
of constant reproduction of gender inequality has been cosidered from many
years.We have the work of researchers who, understanding the need for a new
approach to the problem of constituting gender inequality, attempted to study the
origins of the reproduction of the dominance of one identity over another. These
are such scientists as G. Arendt, J. Butler, M. Gonik, A. Dworkin, M. Dietz,
J. Elliot, J. Elstein, M. Kimmel, N. Klein, R. Connell, N. Kukarenko, E. Smith,
J. Stone, M. Foucault, N. Hartsock. But in the context of constant social and cultural
changes and changes in social practices, it is necessary to identify not only the very
problem of the reproduction of gender inequality, but also to develop mechanisms
to prevent this discrimination at the state level.

The purpose of the article is to study gender challenges of modern societies.

Formulation of the main material. Michael Kimmel, a well-known
American scientist dealing with the problem of gender identity and gender relations,
and a founder of the international scientific journal “Men and Masculinities”, in his
work “Gendered Society” (2000) proposed his vision of gender unequlity problem.
The author outlined a principled position that helps to establish the source of
the permanent reproduction of gender inequality. Using a social-constructionist
approach to the problem of gender differences, he substantiated his theory of
maintaining the order of gender inequality in society. Almost all studies on the
differences between men and women are based on the premise that men and women
are “from different planets”, and therefore, they say, the differences between them
are so deep and the barriers between them are insurmountable. Understanding
the causes of social dichotomy by American scientists is exactly the opposite
of the traditional one. In his opinion, the social dichotomy is supported by the
institution of power as a tool for regulating the legitimization of the socio-cultural
domination of one group (men) over another (women). Studies of the form and
content of the term gender, M. Kimmell examines biological differences, analyzes
the intercultural constructs of the formation of gender differences. Based on the
study of a wide database taken from various branches of scientific knowledge, the
Amenrican scientist forms a psychological interpretation of gender development,
compares the relationship between gender inequality and gender difference as a
way of social construction of gender relations in human society.

We understand that gender, unlike sex, does not belong to biology. This is
not sexuality in a biological sense. Unlike biological identity, gender is not always
obvious, and we can understand person’s gender because of the analysis of the
socio-cultural representation of the individual. Gender identity revals itself in a
way, in which the individual sees himself/ herself and with what set of cultural and
social characteristics he/she wants to appear before society. Gender and gender are
not the same social and cultural phenomena. This is a wide spread delusion. If the
concept of “sex” includes components of anatomical aspects of identity, such as:
body, physiology, hormones, reproductive organs, chromosome set, genetic data,
then the concept of “gender” is a socially — cultural structure, expression of their
content of femininity and masculinity, these are preferences in linguistic means,
thoughts, feelings, ways and possibilities of self-realization in society.

Researchers warn about typical mistakes in understanding the essence and
mechanisms of manifestation of an individual’s gender identity (Perez, 2019). One
of the mistakes is erroneous expectations in the manifestation of an individual of
his/her socio-cultural orientation. Since gender may not be visible in terms of body
politics, sometimes the only way to recognize another’s gender identity is to find
out how he/she “feels” himself (Butler, 1994).

The next mistake, which has its origins in the vision of the world through
the prism of dichotomy, is the opinion that one of the genders has an advantage
or greater importance in constructing a general picture of the world. And, finally,
no less fundamentally erroneous is the idea of gender identity as a certain static,
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immovable, once and for all established basic structure of the socio-cultural
characteristic of an individual. Long-term and numerous studies in various fields
of scientific knowledge have proved that the forms and methods of manifestation
of their feminine-masculine nature in an individual change throughout life, both
under the influence of age and under the influence of various social conditions.

The analysis of researches in different fields of knowledge, during years
gives the opportunity to conclude that the differences within the group of men and
within the group of women are much larger than the differences between these
groups. This conclusion is very important for developing mechanism of gender
dichotomy overcoming. The more detailed deconstructive analysis we made the
more effective ways of solving the problem we have. The analysis demonstrates us
the the role of public service. Asking about possible solutions of problems which
were faced by citizens while receiving public services, those 18.9 % of citizens
who complained to the highest authorities do not receive help. Thus, 9.3 % of the
respondents indicated that their complaint was rather satisfied, 2.1 % rather were
not satisfied with the complaint, and 4.9 % of the citizens were not satisfied with
the complaint at all. Only 2.6 % of the respondents were satisfied. Consequently,
above-mentioned allows us to make the main conclusion. The quality of public
services is a set of characteristics that determines its ability to meet established or
expected customer’s needs. Unfortunately, the Ukrainian system of public services
has significant disadvantages (Skyba, & Polishchuk, 2019). During a comparative
analysis we understand how the biological and social factors of the formation of
sex and gender correlate, and whether the category of gender identity is universal
or culturally specific one. All these results we must use as the basis for developing
effective public service in the case for gender inequality overcoming.

In our servey we emphasize that biological and philosophical researches have
a significant impact on us in two fundamental issues: about the differences between
gender identities and about gender-based inequality. Innate gender differences do
not automatically produce social, political and economic inequalities on their own.
In contrast to the already developed scientific directions, which could not answer the
questions posed by the new time, M. Kimmel, the American specialist in the field
of masculinity, presented his particular answer to the questions of the dominance of
a particular gender identity. In his research, the author corrects myths, stereotypes,
uses modern data from recent years of research by various scientists from various
countries and fields of knowledge. Through his research, the scientist convincingly
and reasonably proves that gender differences emphasized in society are neither the
result of some primordial biological, evolutionary imperative, nor a consequence of
the inevitable, universal processes of our psychological development. The American
scientist states that gender inequality is not an inevitable social and political result
of these differences. Throughout this work, Michael Kimmel claims the opposite,
namely, gender difference, (the statement of two qualitatively different entities), is
the result of wish to put into the social practice gender inequality. One of the world’s
leading experts in the history of masculinity concludes that gender differences are
used to justify gender inequality (Kimmel, 2000). Fagot, in his survey “Different
reactions in the communicative actions of boys and girls” (Fagot, 1985) develops
the understanding that neither gender inequality nor gender difference is due to
biology or physicality, and the use of research data in different types of sciences,
more and more often leads scientists to the conclusion that the differences between
the group of men and the group of women are not as great as the differences within
the group of women and within the group of men.

As the author points out, men grow up with a more autonomous sense of
their essence, more independent, more adapted to enter the world of competing
social relations because of such cultural traditions in relation to raising children.
They have trouble expressing or sharing their emotional problems. In women,
these abilities are very developed, on the contrary, they are more inclined to feel
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the need to maintain relationships with others. But, on the other hand, they have a
certain difficulty in protecting their independence and maintaining their autonomy.
But scientist, analyzing true different cultures, comes to the conclusion that this
state of affairs is not absolute. If the policy of fatherhood and motherhood changes,
the content of gender identities will change. If fathers are involved in childcare,
leading to greater emotional intimacy between father and children, the vicious
circle of emotional bias in maturing children would be broken (Fagot, 1985).

The study “Gender, work and the economy” by Heidi Gottfried (Heidi,
2012) is an attempt to reveal the hidden world of relationships between society,
gender and the workplace through using feminist lenses. This study concerns such
fundamental issues as the mechanism for constructing social inequality, and the
reasons for the persistence of this inequality. When structuring the transparency
of the social relationships that govern economies globally, the work analyses
how economic transformations not only change the way of production, but also
our way of being. Changing patterns of employment and all the time occurring
economic crises cannot be explained only on the basis of the concepts of work
and economics. When conducting a comparative analysis of gender, work, as an
economic category, and the economy, Heidi Gottfried reveals many faces of power,
many ways of authotity’s influence, including the redistribution of power relations,
both in private family life and relations in the public sphere. Discussions about
globalization run throughout the book to reveal the impact of increasing global
interconnections. Real-world examples include developing industrial countries
such as the United States and industrial centers such as New York, London and
Tokyo, as well as examples from developing countries and new global cities such
as Beijing, Shanghai and Dubai. As one example of agender stereotype influence
the author cites the words of a manager who indicates that he prefers to hire young
women, and in every possible way restricts the hiring of women who, in his
words, look like “his aunt”. According to the author of the study, such statements
reflect the structural conditions for the devaluation of intelligence and knowledge
in front of the beauty of youth, and, likewise, the devaluation of human life in
comparison with the possibility of making a profit. The author points out that the
main narrative of today’s financial situation is gloss. Gloss, shine are necessary
features of today’s corporate leader. Research suggests that hyper-masculine
bravado may have served as the foundation for unfounded bravado in behavior and
management, which in turn has led to a disregard for social responsibility for others
and others. Their abstract financial value and arrogance are rooted, according to
Gottfried’s analysis, in their display of a hegemonic masculinity that dominates the
natural. This situation contributes to the formation of a culture of unjustified risks,
leading global capitalist production to an abyss and a dangerous situation. The
author pointed out that between 2007 and 2009, globally, the economy curtailed
production and construction, while the main engines of the economies of different
countries are still the models of the masculine working class and the family model,
where the man is the main breadwinner. This state of the economy, according to
Gottfried, indicates that the process of social restructuring has begun. It is less
clear what mechanisms lead to a shift in the economy from an industrial production
model to a service-dominant one. All these data of the current economic state can
neither be analyzed nor explained if we proceed from the principle of gender-neutral
substantiation of financial crises. The author points out the need to recognize that
one of the main factors for the loss of stability in the economy is a shift towards a
masculine model of productive forces and an orientation towards leadership of the
type of hegemonic masculinity. The author points out that the definitions of labor
and economics are of a gendered nature and their neutrality hides the true essence
of social policy in this direction. Only through gender, the researcher believes,
can one trace the mechanisms of creating a systematic disadvantage for women at
work, and also study what are the differences within a group of women, depending
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on class, race and ethnicity (Heidi, 2012).

The analytical work “Gender (Graphic Guide)” by J. Sheel and M.-J.-Barker
is devoted to the study of the problem of the gap between the socio-cultural status of
men and women. Patriarchal culture initiated the establishment of a social hierarchy
with male domination, the inheritance of land by men as an economic factor of social
separation between men and women. The study examines the differences in gender
exchange at different times and the peculiarities of society’s acceptance of gender
norms. As the authors themselves emphasize, they immerse themselves in complex and
changing notions of masculinity and femininity, consider non-binary and transgender,
and scientifically analyze the intersection of gender experiences with issues of race,
sexuality, class, disability, and so on. It is very important for the authors to develop an
approach to gender issues, which is based on more socially constructive, emotional and
sensory ways. Trading involved men in active social life, while caring for family and
household items tied women to routine private work. This influenced the establishment
of a gender dichotomy (J. Scheele, & M.-J. Barker, 2019).

Caroline Criado Perez in her survey “Invisible Women: Exposing Data Bias
in a World for Men: A Book for All” (2019), notes that officially recorded human
history is one of example of big gap in data on the role of women and men in
created a general picture of the world. From time immemorial, since the creation
of the theory “Man — Hunter”, as the researcher notes, the chroniclers of the past
have left little memory of the role of women in the evolution of mankind. Instead,
men’s lives were accepted as the standard for People’s lives in general. When the
matter comes to the place and role of the other half of humanity, namely women,
Perez emphasizes, there is often no information at all. And such suppression
of information is everywhere, in all spheres of activity. As the British feminist,
activist and journalist Carolina Perez notes, our entire culture is permeated
with information gaps about the contribution of women as a social group to the
development of civilization. We can see these gaps while analysing films, news,
literature, science, urban planning, economics, history and others, in all spheres
of human activity, according to K. Perez, information is distorted precisely by
the “absence of the presence” of women’s contribution. This is a manifestation of
the gender gap. But, as the author continues, the gap in gender data is not only a
silence, but also the further socio-cultural consequences of these gaps. Among such
consequences, according to the British researcher, there are those that affect the
lives of women every day. The impact may be relatively small. For example, the
offices have a temperature regime for men, or the height of the upper shelves in the
premises is focused on the growth of men. Such situations are, of course, annoying,
because it is unfair, dangerous, but they are not life-threatening. But, the researcher
notes, safe measures in cars do not take into account women’s dimensions. Or a
heart attack in women is not diagnosed in time, because women’s symptoms are
considered as “atypical”. These are already examples of the consequences of a
gender-sensitive approach to life. That is, the researcher points out, the world is
built around standards for men. Particularly dangerous is, as K. Perez points out,
that the rupture of gender data is very often unintentional, but simply a product
of the way of thinking that has existed for millennia and is therefore a kind of
dementia (2019).

Analyzing the problem of gender inequality reproduction it is important to
use in practise the work of M. Yarhouse and D. Sadusky “Establishing Gender
Identity: Understanding the Diversity of Experiences of Modern Youth” (2020),
which addresses issues related to the formation of gender identity, establishment and
reproduction of modern gender practices. This scientifically sound and objective
analysis of different gender practices helps readers to distinguish between current
mental health issues, such as gender dysphoria, and the new contemporary gender
identity that some young people turn to for a sense of identity and community
when interacting in a community. This study also examines the reaction of modern
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society to the processes of formation and social manifestations of different gender
identities. It is especially important that the process of creating new gender
identities is constant and in a changing state (Yarhouse, & Sadusky, 2020). There
is an extreme rise of individualization, which scholars describe as a consequence
of the multiplicity and segregation of roles available to the individual, and often
imposed on him. As a result, people can share nearly identical role portfolios
without sharing the same commitments or, for example, the same background.
More importantly, however, such people will have little reason to share a common
collective identity (Simon, 1987).

Conclusions. Gendered social institutions — family, school, work — work for
a single ideological setting. If we want to achieve the elimination of inequalities
between gender identities, then efforts must be made in all social institites. From a
political point of view, women, most likely, will not be able to achieve the necessary
reforms without male support because the socially stable sociaty is a state where
both male and women support is executed on the prinsipiles of personal competence.
We strongly believe that the point is not that a woman and a man would become
more like each other, but that all psychological traits, attitudes and behavior that
we, as carriers of a given culture, define as “maskuline” or “feminine” needs to be
revisited. Both traits and attitudes carry positive and negative values, and precisely
because of the hierarchy of values, because of their inequality, gender inequality is
closely intertwined with gender difference. As the results of the implementation of
the Concept of public service, we should achieve the increasing in the availability
of services for citizens and organizations, simplification of procedures for their
interaction with service providers, reducing corruption risks, increasing the
efficiency of budget expenditures. So, we strongly believe that after deep analyzing
the problem of gender inequality and putting the mechanism of gender inequality
overcoming into the social practice of our society we achieve social and cultural
stability of our community.

According to researchers, one of the most difficult aspects of discussing the
social conditions and qualities of subjectivity of experience, which is important
for understanding, today’s culture is the pluralism of meanings, derived from the
pluralism of perspectives and “voices”, and — more importantly — the pluralization
and individuation of human experience (Skyba, 2020).
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TFEHJAEPHI BUK/IMKU CYYACHUX CYCIIIJIbCTB

AmnoTanis. Heo0xiTHO migKpecIuTH, M0 HAlll Yac — IIe Yac i3 3aralbHOI0 TEMOFO CYCIUTEHIX
3MiH, IKi HEeMHHYy4Ye Ha Hac 4ekatoTh. CydacHa ermoxa Mae cBOi O€3yMOBHI pHCH, TOIOBHUMH 3 SKUX
€ IHTEeHCHBHA IUTIOpaJi3allis, 1HUBIyallizallisi, IHHICTb JOCBIJY KOXHOIO B TPOLECi MOOyI0BH
3arajbHOI KapTUHM CBITY, MHO)XKMHHICTH BHOOpY, SIKOTO JIIOJMHA paHillle HE MaJja. 3aBJIaHHIM
JIep>KaBHOT MOJIITHKY € 320€3MeUCHHS] MOXKIIMBOCTEH ISl BUIIBHOTO PO3BUTKY OCOOMCTOCTI HE JIUIIE
HA 3aKOHOJIaBUOMY DiBHI, a i BHPOOJICHHS MEXaHI3My PAaKTUYHOI peai3allii IpUHIIHITIB TeHISPHOT
HEIMCKPHUMiHAII1.

lennepHi comianbHi IHCTUTYTH — CIM’ 51, TIKOJIA, POOOTA — MPALIOIOTH HA €IUHY 1AC0IOTIUHY
YCTaHOBKY. SIKIII0 MM X04€MO JJOMOTI'THCS JTIKBIIallii HEPIBHOCTI MiXK T€HJCPHUMH 1IEHTUYHOCTSIMH,
TO Tpeba JOKJIajaTH 3yCHIb Ha BCIX ()POHTAX. 3 OJIITHYHOT TOYKH 30y JKIHKaM, IIBHUIIIE 32 BCE, HE
B/IACTHCS IOCSTTH HEOOXiTHUX pedopM Oe3 MiATPUMKH YOJIOBIKIB, OCKUIBKH COLIaIbHO CTaOlIbHE
CYCITIUTBCTBO — II€ CTaH, A€ MiATPUMKA SK YOJOBIKIB, TaK 1 JKIHOK 3MiHCHIOETHCS HA MPUHITHITAX
0CcOo0MCTOT KOMITETEHTHOCTI.

ABTOPH CTBEPIKYIOTH, ITIO CIIPaBa HE B TOMY, 1100 JKiHKA 1 YOIOBIK CTAJH O1TBIIE CXOKUMHI
OJIMH Ha OIIHOTO, a B TOMY, 1110 BCi IICHXOJIOTIYHI PHUCH, YCTAHOBKH Ta TMOBEIIHKA, SIKI MU, SIK HOCIT
JIaHOT KYJIBTYPH, BU3HAYAEMO SIK “40JIOBIYi” abo “KiHOYI” moTpedu MOBHHHI OyTH NeperisiHyTi. |
pHcH, 1 yCTaHOBKH HECYTh B COO1 O3UTHBHI 1 HEraTWBHI IHHOCTI, 1 came yepe3 iepapXito iHHOCTEH,
gepe3 iX HEpiBHICTh TEHICPHA HEPIBHICTh TICHO MEPEIUTITAETHCSA 3 TEHACPHOI BiAMIHHICTIO.
3a pesynpraTramu peamizanii KoHmemnii nepaBHOI CIyXOM, MH MAaeMO JOCSATTH ITiJBUIICHHSI
JIOCTYITHOCTI TOCIYT JUIS TPOMAJASH Ta OpraHizalliif, CHOpPOIIEHHS MpOoIeayp iX B3aeMomii 3
HaJlaBayaMy TIOCIIYT, 3HKECHHsI KOPYIIIHHUX PU3MKIB, MiJBHIICHHS €(EKTUBHOCTI OIOHKETHUX
BuaaTkiB. OTxe, Mmicis IMOOKOTO aHalizy NpoOJeMH I'eHAEPHOI HEPIBHOCTI Ta BIIPOBAJKECHHS
MeXaHi3My MO/I0JIaHHS TeHICPHOT HEPIBHOCTI B COIiaIbHY MTPAKTHKY HAIIOTO CYCIiIbCTBA MOXKIIHBO
JIOCSITTH COIIaTbHOT Ta KyJIBTYPHOI CTa0IIFHOCTI HAMIOT TPOMA/IH.

Knrouoei cnosa: oepicasna ciyxcda 3 2eHOEPHUX NUMAHb, 2eHOEPHA HEPIBHICMb, 2eHOepHa
ioenmuunicmo, 2eHOEpHA HEOUCKPUMIHAY IS
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CRITICAL AND LOGICAL THINKING FORMATION AS THE
EDUCATIONAL COMPETENCE IN THE MODERN TRAINING
SYSTEM FOR LAWYERS

Abstract. At the current stage of development, the education faces a social demand for the
shaping of a highly qualified competitive specialist wanted in the global world and the global labor
market. Nowoday, in the world community, competencies related to the perception and information
processing such as logical and critical thinking (cognitive competencies) are the most popular
ones. Such competencies shaping is one of the educational tasks, in particular legal education. The
research deals with theoretical, methodical, scientific and practical principles of logical and critical
thinking shaping as main educational competencies required for a modern specialist. As a result of
the research the theoretical bases and means cognitive competences shaping have been covered, the
ways of logical and critical thinking shaping of future lawyers have been suggested. The author has
recommended the introduction of special training courses for future lawyers into the educational
process considering the specifics of the competencies given above.

Keywords: critical thinking, logical thinking, educational competencies, methodology of
critical thinking development, legal education

Introduction. The relevance of the problem connected with logical thinking
shaping, improvement and development of the cognitive activity among future
professionals is due to a present-day social demand. At this stage of society’s
development, the task of education is to create a competitive specialist, who is also
of interest to employers and graduates as the consumers of educational services. This
orients the Ukrainian educational space on the graduates’ competencies shaping
which is in demand in the global world and in the modern labor market, changing
the educational paradigm of training. Such competencies of a modern specialist
include cognitive ones, in particular logical and critical thinking. According to
the reports of The World Economic Forum “The Future of Jobs”, critical thinking
remains the one among the key competencies of the future (4™ place — among skills
in 2015, 2™ place — among skills in 2020, 4™ place — in the list of anticipated skills
in 2025), which determines the attention to the development of thinking skills.

Analysis of recent research and publications. The problem of logical
competence shaping is especially relevant in the training for legal professionals
— in accordance with the requirements and needs of the time considering global
educational trends, as logical thinking skills are of the same importance as
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basic professional competencies. The report on results of the analytical research
“Knowledge and skills of law faculties and higher education institutions graduates
through the prism of matching labor market needs”, initiated by the Ministry of
Justice, stated: “According to employers, law graduates should have skills to draft
procedural documents (25.3 %), the ability to express their opinion logically and
have communication skills (25.3 %). Almost an equal number of respondents noted
the need for analytical, critical and logical thinking (9.6 %), abilities to work with
the legal framework, data registers and legal programs, skills of rapid search and
information processing (8.4 %), interaction with clients (7.3 %)” (Shemelynets,
Yakubovych, & Osinska, 2018, p. 19). Thus, the development of logical thinking
is not only a necessary condition for cognitive activity, but also a current qualified
specialist shaping.

The importance of logical thinking in modern training is growing. Such
competence can be found in the educational industry standards for the training
of specialists in various fields, as a logical culture is a direct basis for intellectual
activities, including the professional one. Thus, in the list of graduate’s competencies
defined by the standard of higher education (approved and put into effect by the order
of the Ministry of Education and Science of Ukraine dated 12.12.2018 no. 1379)
logical competence is mentioned as the general one — GC1: “Ability to abstract
thinking, analysis and synthesis”, and among special (professional) competencies
— SC13: “Ability to critical and systematic analysis of legal phenomena and
application of acquired knowledge within professional activities”, SC16: “Ability
to logical, critical and systematic analysis of documents, understanding their legal
nature and value” (Standart, 2018).

Thus, cognitive competencies shaping in the system of training legal
professionals is of great importance according to the requirements and needs of the
time and taking into account global educational trends. Thus, measure of cognitive
competencies development is a prerequisite and component of law education, for
example, in the United States of America. The relevance of the study is also due to
its applied nature, practical significance for modern professionals training.

The purpose of the article is to study the features of critical and logical
thinking shaping as the educational competencies in the system for training for legal
professionals. The article also presents the practical experience of logical thinking
shaping required for law students by means of teaching the discipline “Logic”,
formulates the principles of critical thinking shaping by means of Humanities.

The research is devoted to theoretical, methodical, scientific and practical
principles of logical and critical thinking shaping as the main educational
competencies of a modern specialist. The purpose is to determine the main
directions of cognitive competencies development. There have been suggested the
ways of logical and critical thinking shaping required for future legal professionals.
The aim of the research can be implemented through following objectives:

— consider theoretical approaches to the critical thinking study in the modern
research;

— study the means of logical thinking shaping;

— suggest methods of logical (analytical) thinking shaping in the system for
training legal professionals at the Bachelor’s level;

— justify the need for special training courses for future legal professionals
and give appropriate recommendations.

Formulation of the main material. The topic of research remains relevant
due to a wide range of different aspects of critical and logical thinking study, as
well as peculiarities of thought processes shaping and ordering, which leads to
an ever-increasing amount of scientific research. Critical and logical (analytical)
thinking shaping is at the intersection of various areas of research along with
areas of knowledge from Philosophy (through Pedagogy) to Neurophysiology and
Neurocognitive Studies. Each of aspects of this has a large bibliography, which
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requires the coverage of the main current trends in the study of critical and logical
thinking shaping as cognitive competencies.

The problem of critical thinking formootion and development is one of
the generally accepted areas in modern Pedagogy, Psychology and Philosophy.
Various aspects of critical thinking shaping are reflected in the works of domestic
and foreign scientists. Critical thinking in the modern sense is an invention of
American Cognitive Psychology. The idea of critical thinking development has
its origin in the United States of America, namely in the work of famous American
psychologists of the twentieth century W. James and J. Dewey, where it began
to be spread from within America, Europe, etc. (A. Lipman, R. Paul, P. Pintrich,
R. Sternberg, D. Halpern, O. Tiaglo, & S. Terno and others).

Thus, in the United States of America, projects to introduce critical thinking
into the education system have been widely used since the 1980,

Significant amount of literature is devoted to the problems of critical thinking
development. The studies dedicated to the peculiarities of logical thinking shaping
are to be highlighted within the frames of the subject under consideration. Works, in
particular, textbooks and tutorials devoted to teaching the discipline of Logics are
aimed to logical thinking shaping through the development of logical techniques
and analysis. In this group it is possible to identify a separate component that
contains educational literature on teaching the discipline of Logic at Law Schools,
Legal Logic, and logical thinking shaping required for legal professionals. The third
group includes methodological literature on individual methods and techniques for
of logical and / or analytical thinking development.

Thus, despite the large number of studies on both theoretical aspects of logical
and critical thinking, and various ways of such competencies shaping, the problem
of logical and critical thinking shaping as components of cognitive competence
required for law students has not been studied.

The research topic remains relevant due to a wide range of different aspects
of critical and logical thinking study, as well as peculiarities of thought processes
shaping and ordering, which is a consequence and direct result of such competencies
shaping.

Critical and logical (analytical) thinking shaping is at the intersection of
various areas of research along with areas of knowledge: from Philosophy (through
Pedagogy) to Neurophysiology and Neurocognitive Studies. Each of aspects of
this very issue has a large bibliography, which requires the coverage of the main
current trends in the study of critical and logical thinking shaping as cognitive
competencies.

Considering complexity of the psychological and pedagogical processes
considered in this article, which is the subject under consideration of the research in
various fields of knowledge, it is necessary to clarify some concepts and categories.
One of such concept is “competency”.

In modern didactics, the problem of distinguishing between the concepts of
“competence” and “competency” is acute. There are differences in regulations and
scientific research on the use and definition of these concepts. Experts emphasize
that the terms “competence” and “competency” are not only very close in meaning
(some consider them as synonymous, and others — keep off the use of one of them to
avoid misunderstanding), but also cognate words, not clearly stated in the national
literature, therefore, they need further more careful studying; problems related to both
definitions are relevant and need further consideration, remaining unresolved for a
long time (for more details, see (A. Tyaglo, & T. Voropay, 1999, 285 p.)). In general,
it is considered appropriate to use “competency” as a general concept, “competence”
as a broad concept, and “competences” as a narrower (knowledge, skills, abilities).
Competences, in turn, are separate elements of the broad concept of competence.
Due to the study of logical and critical thinking as educational characteristics formed
as a result of learning activities, it is advisable to use the concept of “‘competence” in
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this article, as its content is enshrined in the education legislation.

In the study, reflecting the experience of logical and critical thinking formation
by means of socio-humanitarian disciplines, in particular “Logic”, the concept
of “cognitive competence” is used in the meaning of the characteristic defined
for admission to Master’s degree in “Law”. Cognitive competence is a personal
characteristic acquired by a person as a result of his life and learning activities
(formal and informal). It determines his ability to gain and improve an individual
system of knowledge, skills, abilities and values, use it to solve personally and
socially significant problems due to the generally accepted system of values
belonging to a sustainable growth society. Accordingly, the starting point is the
provision that cognitive competencies cannot be measured directly. To measure
them, special tools are needed, the use of which can provide indirect information,
where its interpretation will serve as a basis for certain conclusions about the level
of cognitive competencies formation, where the key competence is the ability to
think critically, analytically and logically.

At present, the concepts of such competencies as “logical thinking” and
“critical thinking” are widely discussed within their content in the pedagogical
(methodological) literature. On the one hand, in everyday language, “critical” is
associated with a negative attitude towards something. Thus, for many, critical
thinking involves controversy, discussion and conflict. On the other hand, the
concept of “critical thinking” includes “analytical thinking”, “logical thinking”,
“creative thinking” and so on. Although the term “critical thinking” has been
known for a long time from the works of psychologists J. Piaget, J. Bruner,
L. Vygotsky. Teachers-practitioners have been using this concept more recently in
the professional language. In Ukraine, the problem of critical thinking development
has been raised first by the Kharkiv researcher O. Tiaglo (Tiaglo & Voropay, 1999).

The theory of multiple intelligences is widely used at the current stage of
pedagogical knowledge development in practice. It allows researchers to diversify
the development of personality. Howard Gardner (1983) suggested his theory
of multiple intelligences as an alternative to the classic view of intelligence as a
property of logical thinking. Currently, there are several theories that emphasize
the existence of several types of intelligence — a wide range of cognitive abilities,
which in some way correlate with each other.

The theory of multiple intelligences differentiates human intelligence into
specific modalities, rather than see the intelligence as dominated by one general
ability. Howard Gardner suggested this model in his book “Frames of Mind:
Theory of Multiple Intelligence” (1983). Is there really (more than?) one kind of
intelligence — which is traditionally considered as “rational” and characterized by
the ability to think logically?

The theory invites remarks and criticism, but the idea itself is being developed
and supplemented. In his work, H. Gardner first identified 5 areas and later this list
was broadened. There are the following types:

— linguistic;

— logical-mathematical,

— spatial;

— musical;

— bodily-kinesthetic;

— intra personal.

Although all individuals are able to show all kinds of intelligence to some
extent, each individual is characterized by a unique combination of more and less
developed intellectual abilities, which explains the individual differences between
people. It is suggested to take into account the theory of multiple intelligences
when using testing for cognitive competence, learning ability or level of intellectual
development.

At the current stage of science, social communications and society as a
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whole development, mathematical or verbal-conceptual (verbal) intelligences are
predominant, while development of other types of intelligence is not considered
and an insufficient attention is paid to determining the level of such development
due to a number of objective reasons. That is why when performing tasks at the
level of intellectual development, the level of development of rational thinking
is checked (logical-verbal, mathematical or rational thinking in the traditional
meaning) or spatial thinking, the definition of which is taken as an indicator of
cognitive competence are checked. At the same time, the ability to perform formal
logical operations is a condition for the activity of specialists in certain specialties,
in particular, lawyers. Such skills and abilities formation is aimed at educational
activities for the training of modern specialists, the quality of which is assessed by
means of GLET (General Legal Education Test).

Critical thinking is recognized as the main competence of the future, which is
associated with the trend of world development — the transition to the information
society. In this regard, the Council of Europe has included competencies related to
the information society’s life among the most important (key) human competencies.
They also have included ones to the list of new technologies for information
retrieval and processing, understanding the feasibility of their usage, ability of
critical attitude to the messages broadcast through the media, the ability to be
protected from the negative influences of the media. Critical thinking is formation
of particular importance is shaping in conditions of changing cognitive functions,
loss of ability to perceive arrays of complex and structured information, or even
large texts. “Clip thinking” leads to unconscious consumption of information,
inability to process and use it.

Conventionally, information can be represented as a natural information
space that reflects the physical objects of the material world and an artificial
information space created by the human. Artificial space also includes information,
the production and consumption of which is realized through the media. The
modern human receives most of the information both from the surrounding material
world and, in the indirect process of information exchange during communication:
through symbolic (mostly language) and technical (devices that transmit, present
information) means. The individual has apsychological (information-psychological)
media influence in the media production. The media consumer is affected by such
media influence and this causes opposite psychological reaction: intellectual,
emotional, behavioral. In other words, the media influence intermediated by special
technologies determines the result in the form of expected psychological reactions,
an effective final psychological result from the audience.

The concept of “media literacy” is closely connected with such educational
competence as critical thinking. The concepts of “critical thinking” and “media
literacy” are widely discussed in the pedagogical (methodological) literature
and their content is being specified and approved. Analyzing critical thinking
when combined with media literacy, we can determine that critical thinking is a
psychological mechanism of media literacy, the ability to perceive and analyze
messages and then evaluate them in an appropriate environment, a deep and
detailed understanding of historical, economic and artistic contexts, represented
in the message, the ability to see the peculiarities in the information presented, the
ability to draw conclusions on advantages and disadvantaged of the message.

Considering all these, critical thinking formation is one of the most important
tasks of modern education, as the ability to process information is an integral part of
the individual in the information society. However, defining this, due to differences
in the definition of this concept, there are different approaches and methods of
critical thinking formation. How exactly is it suggested to form this competence in
nowadays conditions? Since the conscious perception of information is based on
its rational perception, which is one of the means of protection against fakes and
distortions of messages, critical thinking formation is based on a logical culture
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formation, the ability to “make sense”, reason rationally and draw conclusions.

The authors of various courses of critical thinking shaping (Terno, 2020) first
pay attention to understanding the context of information offered for consumption
on the one hand and strict adherence to the logical sequence of reasoning where
the last ensures the avoidance of common logical fallacies and manipulation
techniques known since ancient rhetoric on the other. Typical logical fallacies that
are widely used in almost every controversy (from Greek “Polemikos” — warlike,
hostile — one of the most common types of public debate, which is characterized
by confrontation and opposition; form of opposition of fundamentally different
opinions, ideas, views; the purpose of the controversy is victory over the enemy),
are as follows:

1) Ad hominem arguments — rhetorical strategy where the speaker attacks the
character, motive or some other attribute of the person making an argument rather
than attacking the substance of the argument itself. This method is also called
“mudslinging”.

2) Argument ad nauseam (Argument to the point of disgust) — making the
argument that something is true by repeating the same thing in different words.
This approach works when the number of media sources is limited or controlled by
the propagandist.

3) Appeal to authority — a way of using public statements of famous or
respected people to support the position, argument or course of action. It is also
called “confirmation bias”.

4) Appeal to fear. A person who uses this argument tries to gain support for
his ideas / views by playing fears of the audience and warning, for example, Josef
Goebbels used “Germany must Perish!” by Theodor Kaufman to claim that the
Allies were seeking to destroy the German people.

5) Appeal to emotions — the use of meaningful or emotional terms to give
weight or moral virtue, just to believe what has been said. It is usually used for
fanatical or deceptive methods.

Means based on logical fallacies are used to influence consciousness, as
the goal is to influence the recipient and his beliefs. Detecting the use of such
techniques along with preventing the dissemination of false and manipulative
information is the main goal of such educational competencies shaping as media
literacy and critical thinking. “Equivocation” as a kind of “straw man fallacy” is
constantly found in discussions dedicated to the problems of different formats and
degrees of significance, so modern professionals (especially legal professionals!)
need to be up for it — and therefore protected from such manipulations.

With the development of critical thinking, new solutions are built on the basis
of information known that is imposed on life experience. Therefore, a person with
critical thinking has the following important character traits: to think independently,
search and analyze information, find his own solution to the problem and making
compelling arguments, to express his opinion in debates, discussions, controversies
(discuss in society). To develop these qualities as components of critical thinking,
it is necessary to consider development of the following skills: to organize thoughts
and make plans; assimilate other people’s ideas — fluency of thinking; continue to
work on the problem, even if there are difficulties — persistence; ability to draw
positive conclusions from one’s own mistakes — readiness to make mistakes;
ability to monitor his own mental activity consciously; ability to find compromise
solutions — willingness to compromise. Development of these skills and qualities
at the personal level is a part of critical thinking shaping.

For the development of critical thinking as a component of cognitive
competence “Six Hats Method” can be used in the classroom. “Six Hats Method”
is a system designed by Edward de Bono (1985) that describes a tool for group
discussion and individual thinking using six colored hats. The background of this
very method is the fact that the human brain is able to think in several different
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ways, each of which can be intentionally involved, and therefore planned for the
structured use, thus allowing the development of tactics to reflect on individual
problems. De Bono identifies six separate areas where the human brain can be
involved. The brain recognizes and brings to mind certain aspects of the problem
of consideration (e.g., neutral facts, pessimistic judgment, etc.) in each of these
areas. None of these areas is a completely natural way of thinking, but rather the
way people reflect the results of their thinking. Colored hats are used as metaphors
for each of the areas of thinking suggested by the researcher.

Six different directions are defined and assigned a separate color. Therefore,
these areas are:

— Management — Blue: what is the subject of discussion? What are we
thinking about? What is our goal? The overall picture can be seen.

— Information — White: what facts do we have taking into account only the
information available to us?

— Emotions — Red: intuitive or instinctive inner reaction or emotional feelings
statement (but no justification).

— Cautions — Black: logical reasoning is given to be careful and conservative.
Practical, realistic.

— Benefits — Yellow: logical reasoning is given to find advantages, search for
harmony. Positives and plus points are seen.

— Creativity — Green: provocative and experimental judgments, gives free
rein to thought. Think creatively, not by pattern.

The symbolic jumping between the directions is the action of wearing a
colored hat, literal or metaphorical. Such a metaphor and its layout in didactics
contribute to a more complete and thorough separation of thinking. These six hats
of thinking point out problems and solutions to the idea suggested by the speaker.
Using this technique allows students to consider problems in many ways, turn it
into a task, taking into account possible solutions. Schools in more than twenty
countries have included Edward de Bono’s thinking tools in their curricula.

Considering various aspects of critical thinking, we can determine that critical
thinking is, in a broad sense, the ability to perceive and analyze messages, or the
psychological mechanism of media literacy which is another important component
of thinking in today’s information society. Perception and further evaluation of
information in the appropriate environment, deep and detailed understanding
of the historical, economic and artistic contexts of the systems presented in the
message, the ability to see the nuances in presenting information, the ability to draw
conclusions about strengths and weaknesses are important skills of educational
process required for a specialist.

Atthe same time, the disciplines of social and humanitarian profile have a special
role in these competencies shaping, as the process of studying shapes the worldview
of the individual, including the development of information perception and informed
decision making. As a result, in the study of social and humanitarian disciplines,
it is appropriate to aim the development of these competencies and implement
appropriating methods and technologies for their shaping. Within the framework of
teaching “Logic” and “Legal Logic”, special courses on effective communication,
theory and practice of argumentation, which consider various methods of influencing
the interlocutor, correct and incorrect means of argumentation, ability to analyze the
interlocutor’s reasoning and identify manipulations. It is advisable to include the
topic dedicated to critical thinking shaping.

Competence of “critical thinking” is important both within obtaining a
Bachelor’s degree and in entering Master’s degree education, and later in professional
activities, because a specialist with analysis skills is able to act effectively and is a
competitive specialist in today’s labor market. Therefore, it is appropriate to introduce
the course “Critical Thinking” in the educational process of higher education in
order to train modern specialists. The creation of such a course is conditioned by
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the requirements and challenges facing the modern education system and the public
demand for existing competencies in the modern global world.

Having considered critical thinking providing conscious perception and
correct understanding of textual material and which is extremely important for
legal activities, we turn to such competence as logical thinking, focusing on the
peculiarities of its shaping and importance in modern training.

In modern pedagogy and cognitive psychology there are differences in
understanding the concept of “logical thinking”. Under logical thinking as an
educational competence it is understood the ability to perform operations and
techniques aimed at cognition, in accordance with a certain sequence and using
abstract forms. Both symbols and words that serve to embody and convey concepts
are meant by such forms. The competence of “logical thinking” as “the ability to
think abstractly, analyze, synthesize and establish relevance between phenomena
and processes” is used in educational and professional programs of various fields
of knowledge, formed on the basis of approved standards of higher education.
Despite the differences in understanding of logical competence, the problem of
logical thinking shaping is relevant regardless of the field of knowledge of future
professionals. Thus, logic as a property of abstract thinking and its study in the
form of a discipline forms a logical culture, which is an indicator of the modern
specialists’ development in the social sciences, humanities, philosophy or law.
At the same time, the use of abstract categories embodied in signs (mathematical
symbols) and logical operators is an integral part of modern engineering training,
namely in IT.

Logical competence is one of the main competencies of a lawyer. It has been
current since antiquity, but does not lose its relevance, meeting the request of modern
employers. Logic is the main discipline for logical thinking shaping required for legal
professionals; its importance cannot be exaggerated: understanding and applying the
rules of law is impossible without study and conscious use of logical knowledge.

The competence of logical thinking is an integral part of modern specialists’
development. This competence is important for modern psychologists, educators,
physicians and engineers. But it is a necessary condition for the development of
a lawyer as a modern educated specialist. Proving the need for logic mastery and
use within jurisprudence is even superfluous, so they are inextricably linked since
antiquity, the time of the modern (Roman) legal system and judicial rhetoric. Both
philosophers and lawyers emphasized the need for logical knowledge for legal
professionals. Thus, in the sixteenth century Abraham Frunce’s work “Lawyers
Logike” was published. The main idea of this work is to demonstrate the close
connection between logical and legal knowledge. The book offers a special
approach to logic of legal reasoning (1958).

In England, an important source for the further development of the theory of
argumentation in the Renaissance was the work of Abraham Fraunce “Logic for a
lawyer with examples of the logic precepts in the practice of common law” (1588).
Fraunce dedicated it to his patron the Earl of Pembroke, and ““all lawyers-scientists
of England”.

The founder of classical logic G. Leibniz presented the connection between
logic and law, the use of logical and mathematical knowledge in jurisprudence. This
eminent philosopher, mathematician and lawyer stated that logical proof guarantees
the objectivity and truth of knowledge, formulating the law of sufficient reasons as
extremely important for legal theory and practice. The desire for the accuracy of
legal thinking stimulated him to the further deep logical and mathematical analysis
of phenomena, the thinker saw logic as a universal tool of science for knowledge
of the objectively existing world.

The importance of mastering and applying logical knowledge in legal activities
has been constantly emphasized by legal practitioners, well-known lawyers; the
problems of the interconnection between logic and law remain relevant for modern
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specialists in legal logic (Malyukova et al., 2018).

Taking into account the inextricable link between logic and jurisprudence and
the need to acquire logical knowledge to be applied to the logic of norms, logical
competence is one of the components of lawyer’s professional qualifications.
Knowledge of logical techniques and operations is an essential feature of a qualified
lawyer, regardless of the immediate field of activity.

The means of developing logical thinking are the performance of appropriate
exercises and tasks that cover the whole set of logical operations. The main
component to get success in logical thinking skills shaping is the awareness of the
aim and final result of the exercise done by both students and teachers.

It can be agreed that a person acquires the foundations of logical thinking
during socialization, which occurs in accordance with the age characteristics of
consciousness formation, and subsequently, continues to be formed within the
mastery of specialized disciplines.

Thus, while doing social activities the child learns to perform basic logical
operations, following the example, often with mistakes. Correcting them,
completing logical thinking shaping as an important component of consciousness
is the aim of the secondary education. An important component of logical thinking
forming is solving mathematical exercises and problems aimed at building a
certain sequence of mental processes to obtain the final result in the mind. Also,
the skills of logical thinking are formed within the study of disciplines, STEM and
socio-humanitarian, under the terms of the introduction of tasks and case situations
promoting development of such skills within the educational process. However,
even with the completion of logical thinking forming, which takes place mainly
at the age of 16-18, which coincides with the period of study in high school and is
characterized by the ability to track causal links and build argumentation process.
Mistakes related to violations of rules as for concepts (for example, definitions)
are observed here. They are common for first-year students and can be quickly
corrected by consciously working out these rules and such mistakes.

Such work is almost impossible to be carried out without the involvement
of special disciplines aimed at studying and streamlining thinking, analysis and
elimination of common mistakes made in professional activities. That is why future
legal professionals, teachers, doctors, engineers study logic as a necessary discipline
that helps to avoid specific mistakes. Thus, it is an understanding of causation,
probability and wvalidity of conclusions, contradictions of opinion for health
professionals; understanding deductive and inductive learning tools, understanding
the rules of concepts operating accompanied with making and avoiding mistakes by
students necessary for teachers. Of particular importance is the study of logic and
acquiring culture of mental operations for future engineers, because the methods of
scientific induction are widely used in the daily activities of technical professionals.

Inthe general scientific sense, logic is ameans of conducting and substantiating
experimental data, testing hypotheses and developing theories.

The study of logic is especially important for professionals in the field of law.
For many centuries, logic and law have been inextricably linked and intertwined,
not only in the sense of teaching theories and practice of judicial argumentation in
adversarial litigation, which has been around since ancient times. Logic occupies an
important place in criminology, studying various types of examinations, the student
realizes which examination provides reliable knowledge and why. It is impossible
to exaggerate the importance of logic as a discipline for action planning in the study
and practical elaboration of the rules of criminal procedure law. The concept and
structure of legal evidence is inextricably linked with understanding the process of
logical proof, logical laws (including the law of identity and the law of sufficient
reasons) and the concept of logical proof (argument) in the structure of argumentation,
comparing legal and logical evidence as a basis to build a criminal process.

Is it possible to a logical culture shaping by means of exclusively professional
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disciplines, without resorting to the study of logic? Probably the answer is positive,
because many disciplines of both general training and vocational training among
the competencies that should produce academic disciplines are called logical
thinking. But what exactly are the operations and techniques performed by this or
that discipline? What are the mistakes that will be avoided by students of higher
educational establishments who study these disciplines? Obviously, only such a
discipline as “Logic” has the means to shape logical thinking to the extent that
ensure the establishment and use of logical tools for professional legal activities.

Basic skills, techniques and analysis shaped at law schools during the study of
the discipline of “Logic” and its interdisciplinary links with other subjects provided
during training for amodern lawyer are at great importance. The main skills developed
by future legal professionals and used in the daily work of legal professionals are
operations on concepts — such as definition and classification. At the same time, the
classes have algorithms for solving tasks, included into special disciplines, which is
an important component required for a modern lawyer during the training.

Understanding the universality and uniformity of mental analysis is the key
to its effectiveness, and therefore the effectiveness of professional activity.

To form this competence in the course of educational activities, when studying
the discipline of “Logic” students are offered an algorithm for solving problems,
which is fixed within the study of socio-humanitarian disciplines (philosophical,
historical and legal), and later professional disciplines.

Although there is no single algorithm for solving problems, we can identify
the necessary stages (steps) in considering the task as a problem situation, to achieve
the goal that must be fulfilled through parameterization of boundary conditions,
circumstances, and the solution can be represented by the following algorithm.

The algorithm for solving any conditional (mathematical) task includes the
following steps:

1. Analysis of the condition.

2. Selection of solution rules.

3. Selection and application of the relevant rule.

4. Providing a reasonable answer.

When considering practical tasks, law students are asked to perform the
following steps:

The problem distinguishes:

— conditions and elements of the situation, circumstances;

— limit of conditions;

— rules for transforming the situation;

— model, solution version (goal).

For example, when the algorithm is used during the Logic class (later Criminal
Law class); students are invited to solve tasks in criminal law. This activates cognitive
activity, arise the interest and practical orientation of the discipline, and promotes
interdisciplinary links and further professional thinking culture formation.

As aresult of the analysis given it is necessary to write down the qualification
formula where it is necessary to mention a paragraph or a part of the corresponding
article (in some cases — a set of articles) of the law on criminal liability if it meets
the needs of the task. If it is concluded that there is a lack of corpus delicti in the
act committed, it is necessary to provide arguments and considerations as to which
element of the corpus delicti is missing. An unacceptable option for solving any
task is a short answer without justification (for example: “an act is not a crime”, “it
is worth applying one or another article of the Criminal Code of Ukraine”, etc.).
Such decisions, even if they are correct, will be considered unsatisfactory.

Such exercises form the logical competence of the specialist; create conditions
for successful professional activity in the future. Teachers of professional disciplines
note, “One of the difficulties that students face in the process of preparation
for a practical lesson is the wording of the task solution. On the one hand, it is
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unacceptable to limit it only to a simple answer or only to an indication of the
criminal law article to be applied. Of course, drawing up a formula is a necessary
condition for qualifying a crime, but it is especially important to justify why in this
case the specified criminal law is applicable”. Thus, the skills of analysis, finding
the solution and giving justification in solving tasks in various fields of law during
the classes of Logic is a case for the next stages of the educational process.

The experience of taking a professional test in the format of External
Independent Assessment (EIA) for the master’s degree programme in “Law” and
preparing applicants for such testing, shows that implementation of such tests has
to do with potential ambiguity and rejection. This is due to a number of reasons.
First of all, it is worth mentioning the prejudice against one’s own abilities, negative
attitude to mathematics, mathematical calculations, task solving.

In the testing of cognitive competencies in the external evaluation, the tasks
on testing analytical — numerical — thinking are connected with describing certain
situations and their conditions. Tasks on the use of deductive analysis are suggested
for each of situations.

Doing such exercises allows students to determine the existing level of
analytical (numerical) thinking.

Along with logical thinking, great importance in the modern educational
paradigm is given to analytical thinking. This article considers correlation between
logical and analytical thinking.

Analytical thinking has much more meaning than just the ability to solve
arithmetic or algebraic tasks. It is an analytical view of life and phenomena of
the surrounding world, when searching for their logical structure, essence and
quantification. The perception of oneself as a mathematical thinker is quite organic.
Such features of thinking do not contradict the specific professional analysis of
information, but structure and organize it. Stanford University offers the two-part
course in mathematical thinking. The core course takes eight weeks and focuses
on developing mathematical thinking skills for everyday life and professional
(non-mathematical) activities. Tasks that are solved during training are aimed at
mastering the rules of logic in the analysis of language and wording. In fact, it is
a course of analytical thinking. Researchers sometimes even use the seemingly
paradoxical phrase “humanities mathematics” to introduce to the sections of
applied mathematics that study society and social relations.

Solving various tasks provides an opportunity to learn to analyze the
situation, to find connections between phenomena, to distinguish primary and
secondary, to set a strategy, to apply knowledge and skills. The competencies wich
are formed this way are important both for educational activities and professional
tasks performing. Acquiring the methods of logical thinking development and, in
particular, methods of solving logical tasks, is an integral part of the intellectual
culture formation required for a modern highly qualified specialist.

Thus, the relevance of logical thinking formation and development required
for students, the question of techniques, methods and tools aimed at achieving
this goal arises. Currently, there are at least two opportunities in the education
system to ensure the development of students’ logical thinking: development
through the introduction of Logic components into the teaching process — special
techniques, operations, etc. — within the professional disciplines of the relevant
field of study. Another way is to teach a special discipline of “Logic”, the aim of
which is logical thinking formation as one of the components of general cognitive
competence. The discipline of Logic can be considered as the main means of the
logical competence formation required for a current lawyer. At the same time, it
is impossible to neglect the opportunities for logical thinking shaping provided by
the disciplines of professional training. Given the need to train a modern specialist
and the demand for such competence (critical thinking) shaping, it is advisable
to consider the possibility of introducing special training courses named “Legal
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Logic” and “Critical Thinking”.

Conclusions. Thus, at the current stage of society’s development and taking
into account the process of education reformation process, which becomes focused
on the complex of both harmonious personality and professional, cognitive
competencies formation are in high demand, in particular, the competence of critical
and logical thinking. Development and implementation of such techniques as skills
of analysis and perception of information, the ability to reflect on the information
received consciously and independently, ask questions, look for arguments, find
independent and relevant solutions into the educational process — is an urgent need
and, accordingly, becomes the main task of disciplines both social and humanitarian
nature, and professional disciplines in the specialty during the educational process.
At the same time, for the logical thinking formation as a competence that allows
specialists to form, use and improve thinking operations consciously, it is advisable
to use a special discipline “Logic”, which tasks are directly connected with a logical
culture formation required for the future specialist.

Having analyzed the peculiarities of logical and critical thinking formation
within the training of legal professionals, the research has identified scientific and
theoretical principles and practical ways of implementing the experience of these
competencies shaping by means of general disciplines, justified the need for special
courses “Legal Logic” and “Critical Thinking” in the modern system of training
legal professionals.

Within the research given the author has determined the main directions
of cognitive competencies developing and has suggested the ways of logical and
critical thinking formation required for future legal professionals. Considering the
specifics of these competencies formation it has been recommended to introduce
the additional courses as means of critical thinking formation, the main educational
competence in the global world of the XXI century.
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Oubra I'onosina, limiTpina Kamenosa

®OPMYBAHHSA KPUTUYHOTI'O TA JIOT'TYHHOI'O MUCJIEHHS
SAK OCBITHHOI KOMIIETEHTHOCTI Y CYYACHI CUCTEMI
NIATOTOBKHU IOPUCTIB

AHortanis. Ha cygacHOMy eTtami po3BUTKY II€pel OCBITOIO MOCTA€ CYCIUJIBHHNA 3alUT Ha
(opMyBaHHS BHCOKOKBaIli(hiKOBAHOTO KOHKYpPEHTOCIPOMOXHOTO (haxiBisl, 3arpe0yBaHOrO B
YMOBax II00AIBHOTO CBITY Ta II00aJIbHOrO PUHKY mpani. Ha 1eif 9ac y cBiTOBI# criyibHOTI cepen
3aTpeOyBaHNX KOMIIETEHTHOCTEH € KOMIIETEHTHOCTI, IOB’s3aHl i3 CHPUHHATTAM Ta OOpPOOKOIO
iHpOpMaIlii — Mmi3HaBaIbHI KOMICTEHTHOCTI: JIOTIYHE Ta KPUTHYHE MUCICHHS. DOpMyBaHHS TaKUX
KOMIICTCHTHOCTEH € OJHUM 13 3aBJlaHb OCBITH, 30KpeMa IOpUANYHOI. J{OCTIDKeHHS MIPUCBIYCHO
TEOPETUYHHM, METOIMYHHM Ta HAayKOBO-NIPAaKTHYHHM 3acafaM (OpPMyBaHHS JIOTIYHOTO Ta

KPUTHYHOTO MUCJICHHS SIK OCHOBHHUX OCBITHIX KOMIIETCHTHOCTEH Cy4acHOro (axiBIis.
TakuM 4MHOM, Ha Cy4acHOMY e€Tari PO3BUTKY CYCHUIbCTBA Ta 3 OISy Ha IpoIec
pedopMyBaHHSI OCBITH, IO CTAa€ OPIEHTOBAHOIO Ha KOMIUIEKCHE (OPMYBaHHS SIK T'apMOHIHHOT
0Cco0mCTOCTI, TaK i axiBII-ipodecionana, m3HaBaIbHI KOMIIETCHTHOCTI € TOCTPO 3aTpeOyBaHUMH,
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30KpeMa, KOMIIETEHTHOCTI KPUTHYHOTO Ta JIOTIYHOrO MHCIEHHs. Po3poOka Ta BIpPOBa/KEHHS
Yy HaBYAIBHUI TpoIleC MPHUHOMIB, IO (POPMYIOTh HABHYKU aHAIN3y Ta CIPUHHATTS iHpOpMAIT,
3[IaTHICTH CBIIOMO Ta CaMOCTII{HO MipKyBaTH HaJl OTPUMAHOIO iH(POPMAIIi€r0, CTABUTH 3alTUTAHHS,
IIyKaTH apryMEHTH, 3HAXOMUTH HE3alleXHI Ta PEeJICBaHTHI DIMICHHS MOCTABICHUX 3aBIaHb — €
HarajbHOK MOTPEOOI0 Ta, BIAMOBIAHO, CTa€ OCHOBHUM 3aBIaHHSAM TUCHHUIUTIH SIK COILiajIbHO-
ryMaHITapHOro npodiito, Tak i paxoBUX AMCLMIUIIH 32 ClieliaibHicTIo. BoqHovyac Juist ninicHOro
(hopMyBaHHSI JIOTIYHOTO MHCIICHHSI SIK KOMIIETEHTHOCTI, IO JI03BOJsi€ ()OpPMYBaTH, CBiJIOMO
BUKOPHCTOBYBATH Ta BIOCKOHAIFOBATH MHUCIICHEBI OllepaLil, JOLiTbHO 3aCTOCOBYBATH CIICLIAIBHY
HaBUaNbHy muctuinriny ‘Jlorika”, 3aBmaHHSA sKOi Oe3MOCEpPEeTHBO MOJATAIOTh Yy (OPMYBaHHS
JIOTIYHOI KyJABTYypH MaiiOyTHROTO (axiBIs.

[TpoanainizyBaBim 0coOnuBocTi (HOPMYBaHHs JIOTIYHOTO Ta KPUTHYHOTO MHUCIICHHS
IpU MiATOTOBILI IOPUCTIB, y PE3yJbTari JOCITI/PKEHHS BH3HAUEHO HAyKOBO-TEOPETHYHI 3acaju
Ta TPaKTWYHI UUIXM peaiizamii JOCBiLy (OpPMYBaHHS O3HAUCHMX KOMIETEHTHOCTEH Yy
CTYICHTIB-IOPHCTIB 3aco0aMi HAaBYANBHUX JHCIUIUIIH 3arajbHOi MiATOTOBKH, OOIPYHTOBAaHO
HEOOXI/THICTh BIPOBAHKEHHS CIICIiaIbHUX HAaBUYAIBHUX KypciB (“FOpuamuana nmorika”, “Kputnune
MUCIICHHS ") Y Cy9acHy CUCTEMY ITiATOTOBKH IOPHCTIB.

VY pesynsrari MPOBEACHOTO MOCIIKCHHS BHCBITICHO TCOPETHYHI 3acaid Ta 3aco0u
(hopMyBaHHsI I3HABAIBLHUX KOMIIETEHTHOCTEH, 3alIPOIIOHOBAHO HUISIXK (POPMYBaHHS JIOTTYHOTO Ta
KPUTHUYHOTO MUCJICHHS y MaiiOyTHIX 10pHcTiB. Po3rmsinyBim crierudiky GopMyBaHHs 3a3HaUYCHUX
KOMIIETeHTHOCTEH, y BUCHOBKaX PEKOMEHJOBAHO BITPOBA/KCHHS CICI[iaJbHIX HABYAIBHUX KYpPCiB
JUTS CY4acHO] MiATOTOBKH MaiiOyTHIX IOPHCTIB.

Knrouosi cnosa: xpumuune mucienus, 1ociuHe MUCIEHHA, OCSIMHI KOMNEMeHMHOCHI,
MemoouKa po3gumKy KpUmuiHo20 MUCIeHH s, I0pUOUUHA 0C8ima
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TECHNOLOGIES IMPROVING THE SYSTEM
OF TRAINING ATHLETES

Abstract. Ignoring the subject of the study of the temporality of experience in the training
of athletes is understandable, impoverishes the possibilities of social design. The requirement of the
present in the philosophical understanding of the difficult study and application of experience, its
use in the social design of sports training. Turning to the analysis of research conducted in recent
years, we draw attention to a rather narrow range of publications on the study and application of
experience in the tasks of its use in the design of social systems.

Itis necessary to determine the role of studying and using the experience of leading specialists,
proving that the individual experience of specialists is an important element in developing a modern
reform strategy and creating a system of training athletes.

The aim of the article was to analyze the philosophical and sociocultural context of using the
experience of training athletes of the highest level of skill in the temporality of experience (transfer
it to the future), ie a new, desirable system of sports in developing Ukraine.

In our study, temporality was used in the context of identifying, evaluating and summarizing
the individual experience of its bearers when designing a new system of sports of the highest
achievements in Ukraine. The action of the construct unfolds in time space.

Research has shown that the essence of psychological — pedagogical competence of a
specialist in the field of sports is revealed through the constant replenishment of their knowledge
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and their adaptation to physical culture and sports; knowledge of the construction of physical
culture and pedagogical process as an object of design; systematic description and explanation
of problems that arise in the field of sports, in terms of science (epistemological function); ability
to apply modern psychological and pedagogical research technologies in the physical culture and
pedagogical process.

During the transition of an athlete from one stage to the next in his sports career, his
responsibility and influence as an active subject to achieve a competitive result are constantly
growing. This must be taken into account, first, during the training of sports coaches. And, secondly,
to use coaches during the further improvement of the system of training athletes

Keywords: temporality, experience of specialists, development of sports development
strategy, higher achievements of designing of the system of training of athletes

Introduction. In Ukraine still there is no the strategy of the modern system of
sports, the higher achievements, the features of its development and implementation
are not obvious. This strategy is needed, because at the Olympics in Rio de Janeiro
(2016) 205 Ukrainians won 2 gold medals, and small countries such as: Hungary
— 8, Croatia — 5, Uzbekistan — 4, Kazakhstan — 3 gold medals. The National
University of Physical Education and Sports has a gallery of photo portraits of
famous university students who have become Olympic champions. If you compare
how many gold medals were won by them on average at each Summer Olympics
over the years of the USSR, and then over the years of Ukraine’s independence, the
numbers will be impressive: accordingly 6.4 and 1.3 (!) Conditional gold medals.
Ukraine won the same (1 gold) at the last Olympic Winter Games in Pyongchang
(for comparison: the Netherlands, a country with a population of 17 million, which,
like Ukraine, brought 33 athletes to the Olympic Games, won 8 gold medals).

The scientific problem is to substantiate the place of experience in the content
of the strategy of the development of Olympic sport, as a step in its development.
The strategy should be generalized, taking into account the socio-economic
conditions of Ukraine, as an experience of countries similar in scope to Hungary
and Croatia, as well as the existing important domestic positive experience that
carries leading experts in the field of sport. But the practice of attracting and
transferring the experience of specialists in this area has not been studied, and at
all, it is not obvious to understand the need for its application.

Analysis of recent research and publication. Analysis of the philosophical
and socio-cultural context of the use of the experience of training the athletes of the
highest level of skill in the tasks of temporality (its transfer to the future) into the
new, desired system of sports in Ukraine, which is being created.

The system, activity and subjective approaches in the context of philosophical
and socio-cultural comprehension of the transfer and use of the experience of
experts from among the leading trainers of Ukraine in the content of work on the
design and further implementation of the new, modern strategy of development of
Olympic sports are used in the work.

F.V. J. Schelling successfully described the situation of resistance to the
new way: “If a system that completely changes or even overthrows the dominant
views not only in everyday life, but also in most sciences, it meets, despite the fact
that in it fulfilled the most rigorous proof of its principles, the constant resistance,
even those who are able to follow the course of evidence and understand their
obviousness, all this can be explained only by one — the inability to distract from
the dominance of partial problems that our imagination ... readily extracts from the
wealth of all slidnyh data and thus causing us embarrassment and excitement. It
is impossible to argue the convincing evidence, there is also nothing credible and
obvious that could be opposed to the proposed principles, but the fear of incredible
consequences that inevitably seem to be inevitable, leads to despair and forces us
to retreat from the same mind with all the difficulties that will necessarily entail
the application of these principles” (Shelling,1987, p. 227). And further important:
“... The best test of any system is not only that it easily solves problems that
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previously seemed unsolvable, but also (it’s scary-auth.). That it is putting forward
entirely new, previously nobody was posed a problem, and, generating everything
that was considered true, creates the truth of a new generation” (Shelling, 1987).

Attempts to put an end to reforms in the conservative part of the government
actually exist. But there is also the need for a philosophical understanding of the
difficult study and application of experience, its use during the social design of the
system of sports training.

The term temporality is used as a synonym for time. The specificity of
the category of temporality lies in the fact that it linguistically interprets the
fundamental ontological and ideological category of time. The ontological time
represents the dynamics of the world, all of its components undergoing permanent
irreversible changes. This fundamental feature reflects the language. The vertex
grammatical semantics of the linguistic sign, through which the system of language
is implemented, is predicate, has in the structure a single ontological content
component — temporality (Barchuk, 2011). It is established, that the flow of time
is divided by man into separate, indirectly perceived segments associated with the
concepts of beginning and end, duration and short duration, speed and slowness,
etc. (Barchuk, 2011, p. 68).

In our study, temporahty was used in the context of identifying, evaluating
and generalizing the individual experiences of its carriers in designing a new system
of sport for higher achievements in Ukraine. Here the designer’s action unfolds in
the temporal space, and the duration of the action is the moment of its beginning
(A), duration (B) and completion (C). The moment of the beginning, duration,
and termination of action expresses the interval of time (Barchuk 2011, p. 68). At
the same time, the philosophical category of time expresses the time sequence of
events that occur in the objective reality or are thought to be such as may occur
(Barchuk 2011, p. 72).

To philosophical texts, in our opinion, temporality is relevant precisely
because the temporality category is universal, generally grammatical, inter-
level. And its denotate — ontological time — appears to be the basic, fundamental,
ontological component in the construction and functioning of grammatical and
general-language systems. Consequently, temporality is a general grammatical
inter-level category, which is based on the semantics of efficiency, expressed in the
verb, and reflects the internal, external and correlative aspects of the duration of
action, grammatically interpreting the ontological time from the past to the future
(Barchuk 2011, p. 76).

H.-G. Gadamer asks how are knowledge and action related? And he gives
the following answer: “(It is necessary) to learn to think the activity-historical
consciousness so that, when realizing the work of action, immediacy and high
dignity of the created are not reduced again all to the same reflexive reality — to
think, therefore, such a reality in which the omnipotence of reflection has their
limits. It was at this point that criticism focused on Hegel, and here the principle of
reflexive philosophy really proved its superiority over all its critics. “And further:
“The real disadvantage of the previous theory of experience ... lies in the fact that
it is entirely oriented to science and therefore releases from (field) attention the
internal historicity of experience” (Gadamer, 2018, p. 207, 209). We agree with this
thesis and consider it is necessary in the subject of experience to see a particular
person.

Experience is the experience of human finiteness (the limits of what a person
can). Experienced in the proper sense of the word, one who remembers this finitude,
one who knows that time and future are not subject to him. An experienced person
knows the limits of all foresight and the unreliability of all our plans. Experience
achieves in it its higher truth, the highest value. If each phase of the whole process
of obtaining experience was characterized by the fact that the person who acquires
experience also found a new openness for a new experience, then this primarily
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refers to the idea of a perfect experience. Experience does not pass into the higher
form of knowledge (according to Hegel), but right here the experience is for the
first time in its entirety and is in fact present (Gadamer, 2018, p. 215).

Turning to the analysis of research carried out in recent years, we pay
attention to a rather narrow circle of publications devoted to the problem of
studying and applying experience in the tasks of its use in the design of social
systems (Ravikumar 2017; Rutherford, 2017).

We take into account that the critical philosophy and the theory of education
must be based on the critical theory of society, which conceptually analyzes the
peculiarities of the real capitalist societies and their relations of domination and
subjection (oppression), contradictions and perspectives for progressive social
changes and transformative practices that they themselves create projects of a more
complete, free life in a democratic society. The criticality of the theory means the
way of seeing and understanding, building the categories that make the connection,
reflection and participation in the theory of theory, the emergence of the theory of
social practice. Critical theory is interdisciplinary, with the participation of analytical
criticism from various academic sciences and trans disciplinary constructions of
various branches of knowledge for the production of an objective multi-perspective
view of the future society. Critical theory is the boundary of intersection, interaction
and mediation, combining various aspects of social life in an integrated project of
normative-historical thinking. Its meta-theories thus themselves contain models of
a more holistic formation that unites different themes that are a dialectical integrity,
but does not divide the material into narrowly disciplined knowledge (Syn’jaev,
2017, p. 50). It is this kind of synthetic strategy for reforming the sport of higher
achievements.

Account of experience, the account of “individual characteristics of
consumers of collective concepts” and “social contexts of the use of concepts” is
absolutely necessary, for example, in the decision-making process (Zynchenko,
2015; Nilgun Vurgun, 2016). It becomes especially apparent if we compare this
process with its result — a decision taken on reform, in which the ambiguity and
uncertainty should disappear. The decision of its essence is some result of the
reasoning, and therefore it is always concluded. It should be clear,precise so as
to exclude discrepancies. However, the decision-making process itself allows
ambiguity, ambiguity, multiplicity of ways of realization.

Formulation of the main material. Being used in the design of critical
thinking is oriented to the analysis of “natural” considerations, not trying to fit
them into the structure of formal logic. Procedures of reasoning, as already noted,
are analyzed in the “anthropological” context, taking into account the peculiarities
of the contemplative and acting subject, which is characterized by a certain will,
target settings, educational and professional level, etc.

Convincing technologies are tools for motivating change in behavior using
the logic of applying strategies. Socially oriented convincing technologies are based
on three common components: competltlon social comparlson and cooperatlon
Research has shown that public opinion-based persuasive interventions lead
to negative outcomes of demographic behavior, but lack knowledge of how
interventions can motivate or motivate behavior.

Turning directly to the specifics of sport, we note that the practice of effective
management of a regional educational institution sports profile is possible when
integrating the special-professional and regulatory framework of the management
of the institution with the system approach and the relevant organizational and
pedagogical conditions. One of the important conditions, in his opinion, is the
readiness of the head for effective work aimed at: creating a flexible and democratic
management structure; maintenance of the logic, content and pace of innovative
development of training practice in sport as a multi-profile and differentiated
system; development of interpersonal, professional and sports interactions on the
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basis of subject-subject relations. Ensuring effective management in an institution
requires the formation of a team of professionals, able to prepare a sports reserve
for national teams, to ensure the growth of sports and professional skills of athletes.
Solving this problem requires the creation in the sports organization of its own
program of action and its implementation (Sharunenko, 2010).

It is obvious that the development and implementation of the project of the
desired system of training athletes of a higher level of skill, from the region to the
general state level, requires a high level of competence of specialist designers.
The pedagogical competence of specialists in the sphere of physical culture and
sports is an integral part of his professional competence, which manifests itself in
readiness and ability to perform pedagogical activities in the conditions of a single
sports-educational process, which requires the availability of certain professional-
personal qualities, knowledge, skills, and competences in pedagogical and sporting
spheres.

The essence of the pedagogical competence of the specialist in the sphere of
sport, which is required in the development of a strategy of reforms, is revealed
through the following tasks facing him:

— constant replenishment of their psychological and pedagogical knowledge
and their adaptation to physical culture and sports, knowledge of the construction
of the sports and educational process as an object of design, knowledge and
skills to apply in the sports and educational process of modern psychological
and pedagogical technologies; research, systematic description and explanation
of the problems arising in the field of sports, from the standpoint of science
(epistemological function);

— planning and construction of the sports and educational process in
accordance with modern requirements, selection and composition of educational
material, planning of their actions and actions of pupils of all ages and level of
athletic skill, designing of sports and educational process in the conditions of
modernization of educational and sports-sports spheres (constructive function);

— inclusion of pupils in different types of sports activities, creation, if
necessary, teams and organization of its joint activity, establishment of pedagogically
appropriate relations with pupils, colleagues, the public (fans, sports clubs), as well
as mass media (organizational and communicative function);

— application in the pedagogical activity of modern scientific approaches,
critical thinking, skills of heuristic search and methods of scientific and pedagogical
research, including analysis of own experience and experience of their colleagues
(research function);

— comprehension of the fundamentals of its activity, during which the
assessment and revaluation of abilities, errors and opportunities of pupils and
oneself, the development of reflection in the course, and the construction of the
«I—concept» in subjects of the sports process (reflexive function) are carried out.

The article (Zynchenko, 2015) provides an example of the identification and
synthesis of individual experiences in the interests of improving medical practice,
from which it is evident that the authors were satisfied in this case with a survey of
only 10 people that we took into account as a conditional limit.

The purpose of the article is to analyze the philosophical and sociocultural
context of using the experience of training athletes of the highest level of skill in
the temporality of experience (transfer it to the future), in a new, desirable system
of sports in developing Ukraine.

Formulation of the main material. In the first study aimed at updating and
describing the experience of leading experts in sports, a survey was conducted by
18 Honored Coaches of Ukraine on various sports that work in the Pridneprovsk
State Academy of Physical Culture and Sports and the Kharkiv State Academy of
Physical Culture. The survey was conducted according to the author’s questionnaire,
which includes a number of open and closed questions.
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Answers to the closed questions of questionnaire no. 1, obtained by
interviewing experts, are summarized in Table. 1.
Table 1
Responses of the Honored Coaches of Ukraine to the part of the closed ones
questionnaire questions (n = 18)

no. Questionnaire question Agree | Difficult | Disagree
to answer

1. | Do you agree with the statement that 18 - -
reform of sport in Ukraine is needed to | (100 %)
create a truly effective sports training
system?

2. | Doyouagree with the statement that as 18 - -
the transition from the initial training | (100 %)
to the stage of maximum realization
of individual opportunities increases
as personal responsibility, as well as
the ability of the athlete to influence
the competitive?

3. [Do you agree with the statement that 18 - -
sports activity, which manifests itself| (100 %)
in personal responsibility, the ability
to improvise, in making the right
decisions during the competition,
largely determines the final sporting
result?

4. |Do you agree that one of the main 10 6 2
results of an effective system of sports | (55,6 %) | (33,3 %) | (11,1 %)
training should be the formation of a
responsible and independent person
of the athlete, which can be said that it
has formed a sporting activity?

As can be seen from Table 1, the first three questions were answered
100 % “Agree”. In this way, the Honored Coaches of Ukraine, selected as experts,
have expressed their agreement that the reform of sport in Ukraine should create
an effective system of training athletes. In addition, they unanimously agreed that
the sports activity formed, which manifests itself in the individual responsibility
of the athlete, his ability to improvise and make the right decisions during the
competition undeniably affects and largely determines the final sporting result in
the competitions.

As for the last question, the answers to it were distributed as follows: Agrees
—55.6 %, Difficult to answer — 33.3 % and Disagree — 11.1 %. We will interpret the
answers received in this way. For trainers who are accustomed to the fact that the
result of the system of training athletes is an exclusively competitive result, which
is judged by their professional activity, the very formulation of this question was
unusual. Although only 55.6 % agreed, previous answers to questions 1-3 indicate
that most of them understand the important role of an athlete directly in achieving
a high sporting result.
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Table 2

Responses of the Honored Coaches of Ukraine to the part of the closed ones
questionnaire questions (n =9)

Questionnaire question

Agree

Difficult
to answer

Disagree

Do you agree that besides the coach,
the athlete himself is responsible for
the competitive result?

9
(100 %)

Do you agree that it is incorrect to
consider an athlete in the preparation
for higher achievements and at
subsequent stages only as the object
of management?

9
(100 %)

Do you agree that from the stage
of initial training to the stages of
maximum realization of individual
capabilities and the preservation of
higher sportsmanship, the role of the
athlete in achieving a high competitive
outcome is constantly increasing?

9
(100 %)

Do you agree that in many ways, for
example, in sports games and martial
arts, an athlete who has learned to
make the right decisions in the light of
the situation is decisive?

7
(77,8 %)

1
(11,1 %)

1
(11,1 %)

Do you agree that the professional
position and actions of the coach
largely determine the peculiarities of
becoming an athlete as a subject of
sports activities?

8
(88,9 %)

1
(11,1 %)

Do you agree that, having seen the
desire to express an opinion on the
preparation, perhaps already at the
stage of specialized basic training
and on the following, the trainer
should support the athlete, thereby
contributing to his becoming a subject
of sports activities?

7
(77,8 %)

1
(11,1 %)

1
(11,1 %)

Do you agree that one of the main
effects of sports training should be
the formation of a responsible and
independent person, which can be
said that it has formed a phenomenon
of sports activities?

7
(77,8 %)

1
(11,1 %)

1
(11,1 %)

Do you agree that coaches should be
prepared to be able to contribute to
the formation of an athlete as a sports
subject and to successfully interact
with him?

9
(100 %)

44
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In the next survey, a survey of 9 Honored Coaches of Ukraine, working in
the Pridneprovsk State Academy of Physical Culture and Sports. It was conducted
on the author’s questionnaire with the help of questions, which, apart from the
actual content, described the respondents according to the type of sport and work
experience. The second part of the answers to the closed questions of questionnaire
number 2, which were obtained through a survey of experts, summarized in the
Table 2.

As can be seen, for the first three questions, and also for the eighth question,
100 % of the answers were «Agreed». In this way, the Honored Coaches of Ukraine,
selected as experts, expressed their agreement that the system of training should
create conditions for the formation of the subject of sports activities. And coaches
should be trained to be able to contribute to the formation of an athlete, as a sports
subject, and to successfully interact with him. That is, do not control «force», but
understand and take into account that as the athlete’s skill grows, he must play an
increasingly important role in the competitions, in achieving a high sporting result.

Even those questions of the questionnaire, namely no. 4-7, which did not
cause unanimity in the responses, confirmed the legality of their statement to the
experts and the obvious importance for improving the training system of athletes.
After all, and obviously, support by expert agreement in the range of from 77.8 %
to 88.9 % clearly indicates the importance of these posed issues.

The questions of the questionnaire were extremely important: «Given the
role of the trainer and the athlete as the subjects of sports activities, estimate the
contribution of the coach and the athlete to the received sports result at the various
stages of preparation». Given its weight, we put the content of the responses in a
separate table (respondents’ answers are given in Table 3).

In the general philosophical part, for the first time in the design of the system
of sports, analyzed and generalized work on the essence of the phenomenon of
experience and the difficulties of its transfer (from the bearers of experience to
practice, which objectively needs to be reformed).

Table 3
Assessment by the Honored Coaches of Ukraine of the contribution of the
trainer and an athlete in a sports result at different stages of training (n = 9)

Stage of preparation The % The %
subject subject
Specialized basic coach | 75.6 | sportsman | 24.4
Preparations for higher achievements coach | 63.9 [ sportsman | 36.1

Maximum realization

of individual possibilities coach | 33.3 | sportsman | 46.7

Preservation of the highest sporting skills | coach | 47.8 | sportsman | 52.2

In the experimental part the data is shown in Table 3, as well as those included
in Tables 1 and 2, have an indisputable scientific novelty. For the first time, with
a high objectivity, the role (in %) of each of the participants in the process of
sports training in achieving a competitive outcome at different stages of training
is established. It is shown that at the stage of specialized basic training the role
of the trainer is estimated at an average arithmetic of 75.6 %, and the role of the
athlete is 24.4 %. At the stage of preparation for the highest achievements, the
role of the coach is estimated at 63.9 %, and the role of the athlete has increased
significantly and estimated — 36.1 %. At the stage of maximum realization of
individual opportunities, the role of the coach is estimated at 53.3 %, and the role
of the athlete has increased even to 46.7 %. Finally, at the stage of maintaining the
highest sporting skill, it is estimated as follows: the coach is 47.8 %, and the athlete
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is more than the coach, namely 52.2 %.

Conclusions. 1. The reform of the sphere of sport of higher achievements
is impossible without the development of a concept, strategy and calendar plan
of reform. Meanwhile, as experience of reforms in Ukraine shows, first of all, it
is necessary to deeply study and use the professional opinion of leading trainers.
Secondly, it is important for the authors of the reform to realize the objective
difficulties with their implementation, which follows from the peculiarities of the
perception of the management of the difficulties associated with them.

2. The development and implementation of the project of a new system of
preparation of athletes of a higher level of skill, from the level of the region to
the general state level, requires high competence of designers. The pedagogical
competence of specialists in the sphere of physical culture and sports is a component
of their professional competence, which manifests itself in readiness and ability to
carry out pedagogical activities in the conditions of a complex sports-educational
process, which requires certain professional-personal qualities, as well as, in
addition to knowledge, skills, skills , as well as competence in pedagogical and
sporting spheres.

3. The responses of experts involved in closed questions, the generalized
results of which are presented in Table 1-3.

Became very important in the study. The achievement of the study should
be considered the first quantitative objectification of the phenomenon, which
expresses the existing tendency to increase the role of the athlete as a subject,
as his skill grows, in achieving the obtained competitive result. If at the stage of
specialized basic training the contribution of the trainer and athlete in the obtained
result is estimated at 75.6 % and 24.4 %, then at the stage of maintaining the
highest sporting skill already 47.8 % and 52.2 %. That is, the athlete’s role in the
competitive result is even higher by 4.4 % than the coach.

4. Regarding the important social aspect of designing, it should be noted that
the research carried out proved that it is incorrect to consider an athlete as an object
of influence in the process of sports training. As the athlete moves to the next stage,
his responsibility and influence, as an active subject, for gaining the competitive
result is constantly increasing. This should be taken into account, firstly, in the
professional training of sports coaches. And, secondly, used by trainers in the
course of further improvement of the system of training of athletes.
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Ounexciii llleBsikoB, Ipuna Bypaakosa, Onexcanap Kpacunbsmukos

TEXHOJIOT'Ti BIOCKOHAJIEHHSI CHCTEMM MIATOTOBKHW CITIOPTCMEHIB

AHoTauis. IFHOpYBaHHﬂ MpeaMeTa JOCHIHKEHHS TOCBiTy B MIATOTOBII CIIOPTCMEHIB
301/THFO€ MOXKIIMBOCTI COLIIAJIbHOTO TMPOEKTYBaHHs. BrMora chorofeHts nomsrae y (banCOd)CLKOMy
OCMHCJICHH] CKJIaJIHOTO BUBYEHHS 1 3aCTOCYBaHHsI JIOCBiy, HOro BUKOPHCTAHHS B coLliaJIbHOMY
MPOEKTYBaHHI CIOPTHBHOI IMiJATOTOBKH. 3BEPTAIOYKCH 10 aHANI3y JIOCITIJDKEHb, MPOBEACHHUX 3a
OCTaHHI POKH, aBTOPH CTBEPXKYIOTb, 110 ICHYE JOCHUTH By3bKe KOJIO MyOTiKaIliif 1110710 BUBYCHHS Ta
3aCTOCYBaHHS JJOCBIAY ITPH IPOEKTYBAHHI COLIAIEHIX CHCTEM.

ABTOpH 3ayBaKylOTh, IO HEOOXIAHO BHU3HAYUTH pOJb BUBUCHHS Ta BHKOPHCTAHHS
JIOCBITy TIPOBIIHUX CIICI[IAJIICTIB, JOBOISIYUH, 1110 IHANBIAYaIbHUHN JOCBI] CICLIATICTIB € BAYKIUBUM
€JIEMEHTOM Yy po3podui cydacHoi crparerii pedopMyBaHHS Ta CTBOPEHHI CHCTEMH IiJrOTOBKH
CIIOPTCMEHIB.

Meroto crarti OyB mpoanaiis }inocodchKo-COLIOKYIBTYPHOTO KOHTEKCTY BHKOPHCTAHHS
JIOCBiTy TIATOTOBKH CIIOPTCMEHIB HAWBHIIOTO PIBHSA MAaCTEPHOCTI Ta po3poOKa peKOMEHMAIiN
II0/T0 MOYKJIMBOCTI CTBOPEHHS HOBOI, 0a)kaHOi CHCTEMH CIIOPTY B YKpaiHi, ska 0 3abe3meuyBana
BHCOKI pe3yJIbTaTH i ArOTOBKH CIIOPTCMEHIB Ha MDDKHAPOTHOMY PiBHI.

B npomy JocCiipKeHHI TEMIOpPAIbHICTh BHUKOPHCTOBYBAJIacs aBTOPAMU B KOHTEKCTI
BUSIBJICHHS, OIIIHKHM Ta y3arajJbHEHHS 1HIMBIya bHOTO JIOCBIAY 11 HOCI{B IIPU IPOEKTyBaHHI HOBOT
CHCTEMH DPI3HMX BHIIB CIIOPTY YKpaiHW JUIs OTPUMAaHHS BUCOKMX CHOPTHBHHX IOKa3HUKIB. Jlist
JIOCHI/DKYBaHOI KOHCTPYKIIii pO3TOPTA€THCS B 4aCOBOMY IPOCTOPI.

JIOCTiDKeHHSI TIOKA3aTi, IO CYTHICTh IICHIXOJIOTO-TI[ATOTIYHOI  KOMITETEHTHOCTI — CIIerliaiicra
y Tajy3i CHOPTY PO3KPHBAETHCS 4epe3 MOCTIiHE MOMOBHEHHS CBOiX 3HAHb Ta aJaNTaliio 0
(hi3n4HOi KyJabTYpH Ta CHOPTY; 3HAHHS MOOYZOBH (i3KYJIBTYpPHO-NEJArOridYHOrO IPOLECy SIK
00’eKTa MPOEKTYBAaHHS; CHCTEMAaTHYHUM ONMUC 1 MOSICHEHHS NpoOJeM, M0 BHHUKAIOTH Yy cdepi
CIIOPTY, 3 TOYKH 30py HayKi (rHOCeonoriuHa quHKum) YMIHHS 3aCTOCOBYBATH CydacHi TICHXOJIOr0-
TMeIaroTiYHi TEXHOJIOTIi y q)lsKynLTypHO -TI€AaroTi9HOMY Hpouem

[1in gac mepexomy CIIOPTCMEHA Bil OJHOTO €TaIry JO iHIIOTO Y CIOPTUBHIN Kap’epi MOCTIHHO
3pocTae HOro BiJNOBINAIBHICTD 1 BIUIMB SIK aKTUBHOTO CY0’€KTa Ha JOCSTHEHHS 3MarajibHOTo pe-
3yiabTary. Lle HeoOXiqHO BpaxoByBaTH, MO-IIEpIe, ITijl 4ac MiATOTOBKH CIIOPTHBHUX TPEHEPIB. A,
0-JIpyTre, BUKOPUCTOBYBATH JIOCBIJ TPEHEPIB I1iJ] Yac MOAANBIIOrO BAOCKOHAJIEHHS CHCTEMH ITiji-
TOTOBKH CIIOPTCMEHIB.

Knrwwuosi cnosa: memnopanvHicms, 00c8i0 mpeHepis, po3podKka cmpameeii po36UmKy
CnOpmMy, NPOeKmyBaHHA CUCEMU NIO20MOGKU CNOPMCMEHIS, O0CACHEHHA MAICMEPHOCMI Y CROPMI.
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MANAGEMENT OF THE SYSTEM OF OPTIMIZATION
OF PARAMETERS OF BUSINESS PROJECTS

Abstract. In this work, an adaptive approach is used to optimize the functioning of
projects, while a computer decision support system is being successfully implemented. The
decision support system is based on the integration of information management systems and
database management systems and includes data warehouses and tools for their processing.

The conducted studies have shown the possibility of improving the project parameters
when using a decision support system that is adaptive to the incoming flow of requests, which
dynamically changes the number of functioning structural elements, being within a given limit
of the intensity of the information flow, using the available resources as efficiently as possible.

Keywords: project, system, optimization, control, analysis, management

Introduction. Constant changes in the situation on the world markets force
many commercial enterprises and financial companies to optimize their business
projects. The practice of optimizing such projects shows that for its implementation
it is necessary to obtain detailed information for analyzing the parameters to
determine their priority in the optimization process.

Optimizing a project is the process of improving its various characteristics and
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processes through transformation. The main characteristics that are improved in the
process of project optimization are time, volume, degree of parallelism, or asynchrony
of processes. These characteristics depend on the initial data, therefore, there is a
distinction between absolute optimization, in which the values of the characteristics
are improved for any initial data, and optimization of the priority of parameters.

Analysis of recent research and publications. There are many suggestions
for prioritizing data processing optimization parameters. In (A. Shishkin,
& Ye. Chernetsova, 2013), and information aggregation algorithm is proposed,
based on combining data from various sources, which contain useful for analysis
purposes information. To unify information (E. Akimkina et al., 2016), universes,
which are a set of objects grouped into classes and reflecting the subject area of
are used. In the works (P. Bocharov, & A. Pechinkin, 1995; F. Chan et al., 2016),
storage modes and methods for collecting and merging different types of data are
proposed, which make it possible to reduce the time for data processing and the
amount of disk space for storing information. The works (V. Tomashevskiy, &
Ye. Zhdanova, 2003, V. Sovetov, 2010) are devoted to the determination of the
composition and structure of parameters in the corresponding base of models.
However, for real-life optimization systems, the approach proposed in these works
is not acceptable, since it does not consider the failure of individual optimization
elements, their cyclical change depending on the current load on the system as a
whole.

The purpose of the article is to study the management of the system of
optimization of parameters of business projects.

Formulation of the main material. Currently, business project management
involves the implementation of a number of stages:

—formation of target states of the project;

—process automation using IT solutions;

—control and analysis of the project (controlling);

—improvement of management processes.

Currently, the following main stages can be distinguished in the organization

of controlling:

—definition of performance indicators and “control points”;

—monitoring of process indicators;

—analysis of project monitoring results;

—comparison of actual and planned indicators of the project and finding the

reasons for deviations.

In this situation, it is advisable to use an adaptive approach for changing
conditions of the external and internal environment in order to optimize the
functioning, which can be successfully implemented using a computer decision
support system (DSS).

DSS acts as a computing unit and a control object. The decision maker (DM)
acts as a control link: he sets the input data, rules and algorithms, collects data from
heterogeneous sources using queries and evaluates the solutions proposed by the
computer system based on the described rules and algorithms, and, in the event of
a risk decision making, forms additional requests and scenarios.

SSPR are developed on the basis of integration of information management
systems and database management systems (Frenk, 2003) and include data
warehouses and tools for their processing. This leads to the need to use specialized
tools for analyzing processes, such as information systems of the Process
Intelligence class, which is a Business Intelligence (BI) platform with advanced
analysis tools.

The main advantages of the Process Intelligence toolkit are as follows:

— project monitoring based on metrics;

— automatic warning system in case of deviations from the planned values;

— the ability to make changes to business processes;
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— automatic visualization of the stages of the project;

— benchmarking based on process indicators;

— identifying potential for optimizing business processes;

— control of measures to improve business processes.

A conceptual diagram has been developed to simulate the optimization
processes of the project parameters (Fig. 1).
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Figure 1 — Conceptual diagram of the project
parameters optimization system

The diagram consists of the following parts:

— MySql Server — a server responsible for storing data necessary for the
system to work;

— a module for working with a database, which is responsible for creating,
reading, deleting and updating information in the database;

— Administrator of subsystem, which is used to manage users and operations
with basic entities;

—a subsystem of the chatbot user responsible for the interaction of the chatbot
users with the system.

Figure 1 shows that the administrator subsystem and the chatbot user
subsystem interact with the same module for working with the database, which
is the result of correct abstraction and providing the system with a generalized
interaction interface.

At the same time, it is impossible to abstract the authorization modules, since
the authorization and authentication methods in the administrator subsystem and
the chatbot user subsystem are carried out on different servers: the administrator
is authorized on the server side by validating the Json Web Token, and the chatbot
user is authorized on the servers Telegram.

JSON Web Token (JWT) — it is an open standard (RFC 7519) for creating
access tokens based on the JSON format. Typically used to pass authorization data in
client-server applications. Tokens are created by the server, signed with a secret key,
and transferred to the client, who later uses this token to confirm his identity.
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The user management module, which is part of the administrator subsystem,
is responsible for creating, confirming, editing, and deleting system users. Thus, the
system administrator can create a new administrator or head of the structural department,
confirm the user registration in the chatbot, change the data of the chatbot user, or delete
the user. The entity operations module includes the ability to create, read, update or
delete the main entities of the system. In turn, the chatbot user subsystem includes
modules for processing messages and notifying users. The message processing module
includes receiving a text message from the user, processing it, performing any actions
in the system, and sending a response message to the user. The user notification module
includes sending messages to users when events occur in the system that the user should
be notified of. If any of the above events occur in the system, the user will receive a
message from the chatbot with all the necessary information.

The general architecture of the project parameters optimization system is
shown in Fig. 2.
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Figure 2 — General architecture of the project
parameters optimization system

Theserverside ofthe systemisa RESTful webservice. REST (abbr. Representational
State Transfer) is an architectural style of interaction between components of a distributed
application in a network. REST is a consistent set of constraints to consider when
designing a distributed hypermedia system. This, in certain cases, leads to an increase
in system performance and a simplification of its architecture.

On the Internet, a remote procedure call can be a regular HTTP request
(usually “GET” or “POST”; such a request is called a “REST request”), and the
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required data is passed as request parameters.

For web services built with REST in mind (that is, without violating the
constraints imposed by it), the term “RESTful” is used.

Unlike SOAP-based web services (web services), there is no “official”
standard for RESTful web APIs. This is because REST is an architectural style
while SOAP is a protocol. Although REST is not a standard, most RESTful
implementations use standards such as HTTP, URL, JSON, and XML.

Interaction with the server occurs by sending HTTP requests to specific
URLSs. Depending on the HTTP type, method, request path, and request body, the
server performs certain actions and returns the result to the client.

It is advisable to adhere to the SOLID principles when designing the
application architecture.

SOLID principles (short for single responsibility, open-closed, Liskov
substitution, interface segregation, and dependency inversion) in programming are
designed to increase the likelihood that a programmer will create a system that is
easy to maintain and expand over time. The SOLID principles are guidelines that
can be applied while working on software, instructing the programmer to refactor
the source code until it is legible and extensible. This is part a of an overall agile
and adaptive development strategy.

Here are the names and a brief description of these principles.

1. The principle of sole responsibility. There is only one reason for the class change.

2. The principle of openness (closedness). Software entities must be open for
extension but closed for modification.

3. The substitution principle of Barbara Liskov. Objects in a program must be
replaceable with instances of their subtypes without changing the correct execution
of the program.

4. The principle of interface separation. Many customer-specific interfaces
are better than one general-purpose interface.

5. The principle of inversion of dependencies. There is a dependency on
abstractions, there is no dependence on specifics.

During the design of the architecture, it was decided to divide the project into
3 subprojects: API, Application Core, Infrastructure. Let’s consider each of them
in more detail.

The Application Core project is central to clean architecture design and
should be referenced by all other projects. As a result, this project has a minimum
number of external dependencies. This project should include:

— domain objects;

— interfaces;

— services;

— domain errors;

— specifications;

— DTO objects.

An interface is a programmatic structure that defines a relationship between
objects that share a certain behavioral set and are not related in any other way. When
designing classes, designing an interface is identical to designing a specification —
a set of methods that every class that uses an interface must implement.

Interfaces, along with abstract classes and protocols, establish mutual
obligations between elements of a software system, which is the foundation of the
concept of programming by contract (DbC). An interface defines the boundary of
interaction between classes or components by specifying a certain abstraction that
the implementing side implements.

An OOP interface is a strictly formalized element of an object-oriented
language and is widely used in the source code of programs.

Service is a class that inherits a specific interface and contains the business
logic of the application.
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A “specification” in programming is a design pattern by which the
representation of business logic rules can be transformed into a chain of objects linked
by Boolean logic operations. The business logic object inherits its functionality
from the Composite Specification abstract aggregate class, which contains just one
Is Satisfied By method that returns a boolean value. After instantiation, the object
is chained with other objects. As a result, without losing flexibility in configuring
business logic, we can easily add new rules.

Data Transfer Object (DTO) — a design pattern used to transfer data
between subsystems of an application. A Data Transfer Object, unlike a business
object or data access object, should not contain any behavior (pattern, design).

Most of the dependencies on external resources must be implemented in
the classes defined in the Infrastructure project. These classes must implement
the interfaces declared in the Application Core project. In this application, the
Infrastructure project is responsible for working with the database. It implements
the EfRepository class that implements the IRepositry <T> and [AsyncRepository
<T> interfaces declared in the Application Core project.

One of the most commonly used patterns when working with data is the
Repository pattern, which allows you to abstract from the specific connections
to the data sources with which the program works, and is an intermediate link
between the classes that directly interact with the data and the rest of the program.

With the standard approach, even in a small application that selects, adds,
changes, and deletes data, leads to a large number of changes, and the Repository
adds flexibility to the program when working with different types of connections.

The API project is the entry point to the application. This project must contain:

— controllers;

— filters;

— middleware;

— viewmodels.

The controller provides “connections” between the user and the system.
Controls and directs data from the user to the system and vice versa. Uses model
and view to implementing the required action.

Filter — allows you to execute a certain piece of code before or after certain
stages of request processing. Middleware is software that pipelines an ASP.NET
application to handle requests and responses.

ViewModel — is, on the one hand, an abstraction of the View, and on the other
hand, it provides a wrapper for the data from the Model, which are subject to the
binding. That is, it contains a Model that has been converted to a View, and also
contains commands that the View can use to influence the Model.

Thus, following the principles of SOLID and dividing the project into
3 subprojects, we got an easily maintainable and easily extensible application that
meets modern architectural software standards.

This software application is implemented using ASP.NET Core technology using
the C # programming language. ASP.NET Core is a cross-platform, high-performance,
open-source framework for building modern, Internet-connected cloud applications.

ASPNET Core ships completely as NuGet packages. Using NuGet packages allows
you to optimize your applications to include only the required dependencies (pattern, design).

Based on the fact that this application is a Web-API, the Postman application
was chosen as the testing tool. The program has a built-in query editor, with the
ability to encode, load from a file, and send binary data. The history of past requests
is saved by category (collection). You can write Markdown comments for each
request. Postman supports several types of authentication when sending requests:
Basic Auth, Digest Auth, and OAuth 1. Microsoft Visual Studio Community 2017
was used as a development environment.

Microsoft Visual Studio — allows you to develop both console and GUI
applications, including those supporting Windows Forms technology, as well as
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websites, web applications, web services in both native and managed code for
everyone platforms supported by Windows, Windows Mobile, Windows CE, .NET
Framework, Xbox, Windows Phone.NET Compact Framework, and Silverlight.

Visual Studio includes a source editor with IntelliSense support and easy code
refactoring. The built-in debugger can function as either a source-level or machine-level
debugger. The rest of the plug-in tools include a form editor to simplify the creation of
an application’s GUI, a web editor, a class designer, and a database schema designer.
Visual Studio allows you to create and connect third-party add-ons (plugins) to extend
functionality at almost every level, including adding support for source code version
control systems (such as Subversion and Visual SourceSafe), adding new toolkits (for
example, for editing and visual design code in domain-specific programming languages)
or tools for other aspects of the software development process (for example, the Team
Explorer client for working with Team Foundation Server).

To access the documentation generated by the tool presented above, you need
to follow the path/swagger:

— The URL to which you want to send the HTTP request;

— Required HTTP method;

— JSON object to be passed to the server;

— HTTP status codes that the server can return.

Thus, using the documentation generated using the Swagger tool and collections
of requests from the Postman application, the developers of client applications have
access to modern and reliable information about the capabilities of the Web-API with
which they interact, which greatly increases the speed of development.

It was decided to use MySql as a DBMS.

MySQL is a free relational database management system. MySQL is a solution
for small and medium-sized applications, included in WAMP, AppServ, LAMP servers,
and in portable server assemblies Denver, XAMPP, VertrigoServ. Usually, MySQL is
used as a server that local or remote clients access, however, the distribution includes
an internal server library that allows MySQL to be included in standalone programs.

The flexibility of MySQL is provided by the support of a large number of table
types: users can choose from both MyISAM tables, which support full-text search,
and InnoDB tables, which support transactions at the level of individual records.
Moreover, MySQL comes with a special EXAMPLE table type that demonstrates
how to create new table types.

Thanks to its open architecture and GPL licensing, new types of tables are
constantly appearing in MySQL. This application uses Entity Framework Core and
the Code First approach to work with the database.

Entity Framework Core (EF Core) is an object-oriented, lightweight, and
extensible technology from Microsoft for data access. EF Core is an ORM tool
(object-relational mapping — mapping data to real objects) and allows you to work
with databases, while presenting a higher level of abstraction, namely, it allows you
to abstract from the database itself and its tables and works with data independently
on the type of storage. If at the physical level we operate with tables, indexes,
primary and foreign keys, but at the conceptual level that Entity Framework offers
us, we are already working with objects.

With the Code-First approach, the model is first defined in code, then a
so-called migration is created from it, which is applied to the database. Migration
is a file containing commands that must be applied to an existing database for it to
match the current domain model of the application. Thus, every time the domain
model changes, a new migration must be created and applied.

By leveraging Entity Framework Core and a Code First approach, you can
fully automate your database design process and start coding your domain model
classes immediately.

Conclusions. The conducted studies have shown the possibility of improving
the project parameters when using an adaptive DSS concerning the incoming flow
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of requests, which dynamically changes the number of functioning structural
elements, being within a given limit, depending on the intensity of the information
flow. Adaptive DSS is the most balanced version of the system, in which additional
parameters are turned on only when the load on the system increases, and are turned
off when the load on the system decreases, that is, it works in the optimal mode,
using the available resources as efficiently as possible.
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Boaomumup I'puropenxo, Bimxaii Kymap Kannes, Terana KagnibaukoBa

YIPABJIHHS CUCTEMOIO OIITUMI3BALIL TAPAMETPIB BI3BHEC-IIPOEKTIB
AHoTamif. Y naHili poOOTI BUKOPHUCTOBYETHCS ANANTHUBHHUN ITIXIM 3 METOK ONTHMI3allil
(YHKITIOHYBaHHS TIPOCKTIB, TPH ITHOMY VCINIIHO PEai3yeThCsl KOMIT FOTepPHA CHCTEMA ITiITPHMKH
TPUHAHATTS  PillleHb. AJANTHBHA CHCTEMa MMATPUMKA TPHHHATTA DIMICHb SBISAE COOOI0 HAHOLIBII
ONTUMAJIBHUNA BapiaHT CHCTEMH, B SIKOMY MOJATKOBI MapaMeTpH BKIIFOYAIOTBCS TUTBKH TOMI, KOJH
HaBaHTaKEHHs] HAa CUCTEMY 3POCTa€, | BUMUKAIOTHCSI, KOJIM HABAHTKEHHS! HA CHCTEMY 3HIDKYEThCS, TOOTO
TPALIOE B ONTUMAIBEHOMY PEXXHMI, MAKCUMAJIbHO €(DeKTUBHO BHKOPHCTOBYIOUH HAsIBHI y HEl pecypcH.

Jlst 3i¥icHeHHS oNTUMI3aLlii apaMeTpiB MPOEKTY HEOOX1THO OTPUMAaHHS IeTalIbHOT iHpopMarii
JUTSL QHANTI3Y 3 METOI0 BH3HAYCHHS TEPIIOUEPrOBOCTI MAapaMeTpiB B Mporieci ix onmrumizartii. CucremMu
ITPAMKI TPAXHSTTS PIillIeHb pO3pOOIISFOTHCS Ha OCHOBI IHTETpallii iHpOpMaIlifHO-KePYIOUHX CUCTEM
1 cUCTeM yTpaBiHHA 0a3aMy JaHWX 1 BKIIOYAIOTH CXOBHINA JAHMX 1 IHCTPyMEHTaJbHI 3aCO0M I
ix 00poOku. Ile mpu3BOMUTEH A0 HEOOXITHOCTI 3aCTOCOBYBATH CIICI[iali30BaHi IHCTPYMCHTH aHAIIi3y
MPOIICCIB, sIK, HAMPUKIA, iHpopMaIliiHi cuctemu Kiacy Process Intelligence, 1o mpeactapisitoTh
coboto riardopmy Business Intelligence (BI) 3 po3mmpennmu 3acobamu aHaizy.

Y poboTi 00TpyHTOBAHO JONLUTHHICTH TOOYIOBH KOHIICTITYaIBHOI CXEMH CHCTEMH OIITHMI3aIlil
TapaMeTpiB MPOEKTY, a TAKOK ONMMCAHi OCHOBHI il Momy . IIpy MpoeKTyBaHHI apXiTEKTYpH CHCTEMH
OINITUMI3amii MapamMeTpiB TPOEKTy Oylo BHPIIMICHO PO3AUIUTH MpoeKT Ha 3 miampoekt: API,
ApplicationCore, Infrastructure, 1110 103BOJHIIO OTPUMATH JICTKO MATPUMYBAHHI 1 JIETKO PO3LIMPIOBAHUI
JIONTATOK, SIKMH BIIIIOBI/IA€ CyYaCHUM apXiTEKTypPHUM CTaHapTaM MPOrpaMHOTO 3a0e3eUCHHS.

[TpoBeneHi moCHi/KEHHS MMOKa3ald MOXJIMBICTH IOJIIMIIEHHS MapaMeTpiB MPOEKTy IMpH
BUKOPHCTaHHI aJalNTUBHOI MO BiHONICHHIO JO BXiJHOTO MOTOKY 3allUTiB CHCTEMH IiITPHMKH
MPURHATTS PIIIeHb, SKa IUHAMIYHO 3MIHIOE KiJBKICTh (DYHKI[IOHYIOUMX CTPYKTYPHHUX €IEMEHTIB,
nepeOyBaro4n B MeXax 33/1aHOT0 JIIMITY IHTEHCUBHOCTI IIOTOKY 1H(OpMAILii.
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LEAN PRODUCTION OF “TOYOTA”
AS AN INTEGRATED SYSTEM OF OPERATIONAL PERFECTION

Abstract. The relevance of the study of the lean production is of great importance, as its
implementation demonstrates new methods of management of all production and logistics processes
aimed at achieving quality, successful use and a number of means of their application after World War
II. The article analyzes the Toyota Production System, which formed the basis of dozens of books on
“lean production”. The purpose of the article is the theoretical and practical principles of Toyota lean
production as an integrated management system and achieving operational excellence as a condition
for success in its application in the automotive industry both in production and services. Objectives
of the study: 1. To find out the definition of value and the flow of their creation as a set of actions
aimed at forming frugal thinking. 2. To form the concept of lean production as a strategy of perfection.
3. To reveal the global significance of “Toyota’s philosophy” as the most profitable industry among
car manufacturers. 4. To investigate the Toyota Production System as a foundation for lean thinking
and frugal production. This goal determined the application of general scientific methods — analysis,
synthesis, comparison, induction and deduction, scientific abstraction, analogies and scientific
generalizations, logical and historical analysis in the framework of systemic and cross-cultural
approaches, forecasting and modeling, literature review of scientific sources. It has been proved that
lean production is one of the brightest examples of the “Japanese miracle”, the basic principles of
which include: determining the value of a good or service for the consumer; determining the flow
of value creation; loss control; ensuring the continuity of the flow of value creation; “Extraction”
of production; constant improvement. The authors, using the experience of working with leading
companies in the United States, Germany and Japan, including Pratt & Whitney Porche Tesco, note
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that the principles of lean production have allowed them to: to increase productivity almost by two
times; speed up the release time; halve production space; reduce inventories with virtually no financial
loss. The practical significance of this topic is that economical production as a philosophy of “Toyota”
guarantees the effect and success of many companies and manufacturers.

Keywords: lean production, Toyota, operational perfection, productivity, achievement of
success

Introduction. The relevance of the study of lean production is of great importance
in the modern world because its implementation demonstrates new methods of
management of all production and logistics processes aimed at achieving quality,
successful implementation and a number of means of their application after World War I1.

Guided by the experience of working with leading companies in the US,
Germany and Japan, including Pratt & Whitney, Porche, Tesco note that the
principles of lean production have allowed them to increase productivity almost by
two times, speed up production time, halve production space and reduce inventory
with almost no financial losses, using effective methods of working with value and
their components, to form the conditions for creating teams and using structural
functions of quality in product design, what principles to use and make the company
economical. The analysis shows that the theory and practice of lean production is
able to cover all technological industries and their scope for directing the process
of change, using Agile-management (J. Appelo, 2019, 432 p).

The book Thrifty Production was first published in 1996 before the 1997
recession and the 1998 financial thaw. The purpose of the book was to highlight ways
out of the crisis, to create real long-term value in any business activity in order to
reconsider their strategies and start a new path. Businesses, such as lean production,
led by Toyota, have served as the most powerful tool for dealing with losses in any
organization, challenging other firms, succeeding and gaining real value for their
customers, opening up a whole new world of opportunities for to make a big leap
from mass production to lean, using strategic innovations (O. Buhaichuk, 2019).

Analysis of recent research and publications. Lean manufacturing as an
effective management concept, the essence of which is to optimize business processes
by maximizing the interests and needs of the customer (market) and taking into
account the motivation of each employee. The introduction of the Lean-production
methodology ideally solves a number of major problems that most companies face
every day and every hour to achieve high quality at minimal cost, reduce production
time, avoid overproduction, regulate supply issues (V. Voronkova, 2019).

The author of the concept of lean production is considered to be Tahiti Ono,
who developed a unique production system for Toyota Corporation — Toyota
Production System (TPS), which in the West is called Lean production. Henry Ford
once tried to convey the principles of lean-production to the business community,
but his ideas were not accepted at the time. By introducing the methodology of
lean-production first in the world, the Japanese once again demonstrated their
talent not so much to generate new ideas, but to develop existing ones.

Tahiti Ono (1912-1990) — CEO of Toyota, was a supporter of the fight against
losses, which was unknown to human history. He identified seven types of muda,
which were present literally everywhere, proving the daily observations of the
activities of any typical organization, as there are a lot of losses around. Lean
thinking is a powerful antidote of muda, it helps to determine the value, in the best
sequence looking for the actions that create it, for the most effective performance
of work. Lean thinking also makes it possible to enjoy work, creating immediate
feedback from efforts to turning the mood into values, — say James P. Womak,
Daniel T. Jones, Daniel Rus. A machine that changed the world. History of lean-
production — dark weapons of “Toyota” in automobile wars (P. James, 2017, p. 17).

In short, lean production is called “lean” as it allows you to create more and
more, spending less and less human effort, less equipment, less time and space,
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getting closer to giving customers exactly what they want. Toyota’s Production
System has formed the basis of dozens of books on “lean”, including two bestsellers
— “The machine that changed the world: the history of lean production” and “Lean
thinking”. Former Toyota employees are valued in almost every industry around
the world, they are hired due to their knowledge and experience.

Highlighting previously unsolved parts of the general problem to which this
article is devoted.

Summarizing the principles of lean production, it was necessary to develop
a concept of sound leadership for managers who sought to overcome the daily
chaos of mass production, using specific methods used for specific activities in
technology offices, procurement departments, sales departments and factories by
specialized product development teams, price planning, schedule and production
structure. The Japanese have published many books describing specific techniques
and conceptual work, trying to bring isolated developments into a single whole.
The quintessence of lean production can be reduced to the following five principles:

1) accurate determination of the value of each product;

2) determining the flow of value creation of this product;

3) ensuring a continuous flow;

4) enabling the customer to extract the value of the product from the
manufacturer;

5) the pursuit of perfection.

A clear understanding of these principles and their relationship helps managers
to take advantage of lean production while maintaining a stable exchange rate.
Lean production companies are developed not only in Japan, but also in America
and Europe, where measures have also been taken to make mass production lean
in the context of the entire value stream — from raw materials to finished products,
from supply orders to the development of a start-up concept in search of perfection
(V. Voronkova, & T. Teslenko, 2020).

The purpose of the article — the theoretical and practical principles of lean
production of “Toyota” as a holistic management system and the achievement of
operational excellence, as a condition for success in its application in the automotive
industry in production and services.

Formulation of the main material. 1. To find out the definition of value
and the flow of their creation as a set of actions aimed at forming frugal thinking.
2. To form the concept of lean production as a strategy of perfection. 3. To reveal
the global significance of “Toyota’s philosophy” as the most profitable industry
among car manufacturers. 4. Investigate the Toyota Production System as the
foundation of the movement for lean thinking and lean production, influencing the
development of the digital economy (V. Voronkova et al., 2020).

To solve the research problems, we use the method of analysis and synthesis,
which helped to break down lean production, as the object of study, into elementary
components, determine the relationship between its components, and then reveal
the correlation between them to show it as a whole. The synthesis was facilitated
by correlation analysis, which helped to explore the constituent components in
their interaction, to enrich the epistemological structure of lean production through
lean thinking, based on values.

According to our hypothesis, we intend to decompose this chain of
transformations of the phenomenon of lean production, which includes four stages,
namely: 1) origin; 2) formation; 3) functioning; 4) introduction into the system of
economic activity of the automobile industry (S. Winchester, 2019, 448 p).

Also important is the method of modeling, based on the creation of a model
that identifies instrumental operations, techniques, stages of process development,
establishing the reliability of components, modes, techniques, practices that allow to
understand the discourse of the subject and object of study. The subject of the study
is the philosophy of lean production of “Toyota” as a holistic management system.
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The object of study is the conditions for achieving operational perfection. Even before
the company decides on the appearance of the new model, Toyota is trying to assess
possible options and anticipate all potential problems with the manufacturer and design.
A separate “training sketch” is created for each variant of the car, using the quality and
design process, as a result of which “Toyota” has become a successful self-learning
organization, and for a century went where it is (M. Goodman, 2019, 592 p).

1. Defining the value and flow of their creation as a set of actions aimed at
forming a lean thinking and culture of production

In fact, the force field of lean production is a value that can only be determined by
the end consumer. And this only makes sense when it comes to a specific product (good
or service, or often all together), which at a certain cost and at a certain time meets
the needs of the customer. Value is created by the manufacturer, but, according to the
consumer, this is what the manufacturer exists for. Top managers pay a lot of attention
to the organization, technology, key competencies, strategic intentions to improve ways
to reduce staff, extract additional profits from consumers and their suppliers of raw
materials. Most executives at companies such as Toyota have begun the costing process
by asking how they can design and manufacture a product in Japan to meet societal
expectations of long-term employment and maintaining relationships with suppliers in
the context of management tasks (P. Drucker, 2000, 276 p).

Based on the above, it becomes clear that lean production should begin with
the fact that it is necessary to determine consciously the value in terms of a particular
product that has certain characteristics and a certain value. The best way to do this is
a dialogue with certain consumers, a rethinking of all the company’s activities related
to the manufacture of the product through teamwork. The analysis showed that no
manager will be able to implement all this at once, but it is very important to form a
clear vision of how to do it. Otherwise, the understanding of value will inevitably be
distorted. The specificity of these innovations is that the flow of value creation is a set
of all the actions necessary for a particular product (product, service or all together)
to go through three important stages of management, inherent in any business:

1) problem solving (from concept development and working design to the
release of the finished manufacturer);

2) management of information flows (from receiving the order to drawing up
the detailed schedule of the project and delivery of goods);

3) physical transformation (from raw materials to the moment the consumer
receives the finished product).

Determining the entire value creation stream for each product is the next
step in building lean manufacturing, which is seldom included in the process, but
almost always shows how large the size of the “muda” (“mura”, “mudi”) is. All
actions that make up the value creation stream can almost always be divided into
three categories:

1) a large number of actions that create value;

2) actions that do not create value, but are inevitable given a number of
circumstances;

3) actions that do not create value, which can be immediately excluded from
the process (muda of the second kind).

Lean production must move forward, go beyond the firm, which serves as
a standard budget unit worldwide, and look at the situation as a whole as a full
set of actions that create a product — from concept through product design to the
finished product. The organizational mechanism of this product is what we call
a lean enterprise, the creation of which requires a new way of thinking about
relationships between firms, transparency of all stages of value, and this requires
a complete reorganization of ideas about the proper organization of work — say
James P. Womack, Daniel T. Jones, Daniel Russ in their study “The Machine that
changed the World. The history of lean-production — dark weapons of “Toyota” in
car wars” (J. Womack, 2019, p. 243).
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The movement towards the development of lean production is already
noticeable today and in the future it will only intensify. All work on the design,
ordering of components and delivery of the product must be performed in one
continuous flow. An alternative to lean production is to rethink the role of functional
services, departments, and the entire system so that everyone contributes to value
creation so that employees have a personal interest in the flow of value. Therefore,
it is necessary to rethink the role of the firm, functional services and professions, as
well as the development of a cost-effective strategy.

Toyota’s operating culture is a set of fundamentals invented, discovered or
developed by a specific group to overcome the problems of external adaptation and
internal integration, which have justified themselves and proved their relevance, so
they can be used to train new members and are the right way to think, perceive and
feelings about problem solving (K. Michio, 2017, 432 p).

Thus, the philosophy of “Toyota” in connection with the development of the
concept of value penetrates to the depth of fundamental assumptions about the most
effective ways to “think, perceive and feel” the problem. Toyota’s philosophy was
invented, discovered and developed as talented cedar engineers and Toyota engineers
learned to overcome the problems of external adaptation and internal integration for
decades. To address these challenges, the company conducts seminars on its philosophy,
based on the transfer of the culture of the philosophy of “Toyota” to new employees
through daily work, following the example of leaders who are formed by this culture.

2. Development of the concept of lean production as a strategy of perfection

The movement in this direction is so powerful that the question has arisen
about the development of the concept of lean production as a strategy of perfection.
The first obvious effect of changes in organizational work — from departments to
product teams and flow — is manifested in a significant reduction in time between
concept development and product release, between sales and delivery, between
the receipt of raw materials and sales of finished goods to consumers. After the
introduction of the flow method, the design time is reduced from a few years to a
few months, the processing time of orders is reduced from days to hours, and the
production itself requires several hours instead of weeks or months. If as a result of
management efforts the time of product development is not halved, the processing
time of the order is not reduced by 75 %, and the period of physical processing can
not be reduced by 90 %, the company is clearly wrong (M. Kaiku, 2017, 432 p).

Lean production allows you to change freely the sequence of production of
any product and thus respond to changes in demand. The organization must learn
to define the value correctly, to see the whole flow of value creation, to add it
continuously to the product at each stage of the flow, which will allow the consumer
to understand the process of improving value, which is reduced to perfection.
The most important incentive to improve lean production is transparency, which
is called “open card management”, which is based on financial transparency and
material remuneration of employees as two key elements.

The lean thinking of the company’s employees gives hope for perfection.
Transforming classic mass production into economical allows you to double the
productivity of the entire system, reduce production time and inventory by 90 %.
The time of launching a new product on the market is halved, and for a small
additional fee the consumer becomes available a significantly larger number of
modifications of the product. This impressive effect is due to radical improvements
in the flow of value creation (N. Vitalina et al., 2019).

Then the processes of continuous improvement come, which move the
company to perfection more slowly. Such improvements can double productivity
again in two or three years, halve inventory, level of errors, and production cycle
time, and these improvements can go on indefinitely if leadership develops the right
strategy. Therefore, lean production is a means of combating the prolonged economic
stagnation that has engulfed Europe, Japan and North America. Traditionally,
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organizations and industries are trying to achieve economic growth through new
technologies and intensive training. However, not everything is comforting. In recent
years, there has been a revolution in the use of robots, new materials, microprocessors,
personal computers and biotechnology (V. Melnik, 2019).

However, the volume of domestic product per capita (i.e. the share of value
per capita on average) in all developed countries has not increased at all. The
problem is not in the new technologies themselves, as they cover a very small part
of the economy. Very few companies, like Microsoft, can grow into business giants
in a short time. Most businesses in construction, housing, transportation, food,
manufacturing and services are changing much more slowly, they may not change
at all unless ways are found to create value and apply new technologies through
teamwork. New technologies and human capital can drive growth in the long run.
The development of the concept of lean production as a strategy of perfection
ensures that this growth will be achieved in the next few years and may even make
the introduction of some “new technologies” unnecessary.

Lean production is an available immediate solution that can produce the desired
results, and therefore, managers must develop for themselves the concept of value
defined by the consumer, find the right understanding of value, for which to dialogue
with the consumer using personal mobility. The ability to attract new customers,
increase sales quickly, constantly return to the question of values and see if you can
further improve your understanding of value — all this is necessary for the continued
success of lean production (O. Nesterenko, & R. Oleksenko, 2020).

Thus, during the analysis of approaches to the development of the concept
of lean production as a strategy of perfection, approaches to which are based on
rationalism and skill, we came to the realization that its implementation will result
in a stable process of continuous improvement.

Thus, we have theoretically proved that we must further reproduce by
cognitive means that the most important task of the introduction of lean production
will be to determine the value, which is based on:

1) the establishment of target costs, which are based on a certain amount
of resources and labor costs required for the production of a product with certain
technical characteristics;

2) determination of target costs for development, acceptance of the order
and production activity which can act as criterion for check of correctness of each
administrative step in a value creation flow;

3) the global importance of the “Philosophy of Toyota™ as the most profitable
industry among car manufacturers.

The task of this section is to reproduce systematically the parametric
characteristics of the global significance of the “philosophy of Toyota” as the most
profitable industry among car manufacturers in the context of achieving operational
perfection. The world turned its attention to Toyota in the late 1980, when it became
clear that Japanese quality and productivity had their own characteristics. Japanese
cars have served their owners much longer than American ones, says K. Jeffrey
Leikner in Toyota’s Philosophy (2019, p. 21).

Understanding the success of Toyota and its quality improvement systems
does not mean that you can immediately change your company, which has a different
culture and operates in a different environment. However, Toyota can be a source
of inspiration and an example of how important it is to have commitment and
support at the leadership and value system that goes beyond instant profits. Toyota
is an example of how the right combination of philosophy, processes, people and
problem-solving skills can form a learning company. Toyota’s strength is not in
car design, but in ensuring that its processes are consistent and that the product is
integrated, that it builds cars faster, more reliably and at an uncompetitive price,
that it solves problems in an amazing way and competes with new competitors.

We would like to note, that at the same time, this step will show a positive
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trend that “Toyota” is the most profitable industry among car manufacturers, the
key characteristics of which include:

1. Toyota’s annual profit, which exceeds the profits of General Motors,
Chrysler and Ford, which is the highest annual profit of the car manufacturer in
the last 10 years. The profitability ratio of net profit is 8.3 times higher than the
industry average.

2. For decades, Toyota has been the number one carmaker in Japan. In North
America, the company until recently was fourth after the “Big Three”, which is
increasing production capacity, while American manufacturers are closing plants,
reducing volumes and relocating production abroad.

3. “Toyota” has created a “lean production” (known as “production system”
system “Toyota” (TSA). Over the last 20 years in every industry transition could
be observed on the philosophy and methods of “Toyota” supplies.

4. Toyota has the fastest product development process in the world, it only
takes a few months to build a new model of car or truck, while its competitors
spend 2-3 years on it.

5. Colleagues and competitors around the world consider Toyota the best
company in its class in terms of quality, productivity, production speed and
flexibility. Toyota cars have been at the top of professional ratings and consumer
reports for many years.

The success of “Toyota” is based on its reputation with high quality products,
because “Toyota” longer serve without repair, while American cars in a year or
two in need of repair, and the “Toyota” consistently holds the first position in the
ranking of quality and endurance.

The success of “Toyota” is the result of high business standards, perfect production
as strategic weapons, methods of improving quality. These include the following terms:
“when, it is necessary”, Kaidan, the flow of single products, Jidoka, Heijunka, which
helped to spread the revolution of “lean production”. Toyota’s continued success is due
to the use of these tools and is a consequence of its business philosophy. Success grows
out of companies’ ability to nurture leaders, build teams and culture, develop strategies,
build strong relationships with suppliers, and learn more.

“American Auto” Company had a lot to do to make its extravagant supplier
development center bear fruit. The main problems were sewn deep into the system.
Its people themselves lacked development, and the management style of the “whip
and gingerbread” method did not involve an understanding of the business processes
of suppliers. The company had to earn the right to be a leader so that its suppliers
could go to it to learn. Finally, in the process of reducing costs, the company “killed”
the project to create a supplier development center. Suppliers responded only
positively to the demanding but honest partnership with Toyota. In 2003, Toyota took
first place in 17 parameters — from trust to capabilities. It is followed by Honda and
Nissan, and only then Chrysler, Ford and General Motors. The power of the supplier
network goes far beyond information technology — it is the power of ingenuity and
sincere relationships, — says Liker Jeffrey K. in the work “Philosophy of Toyota.
14 principles of a coordinated team” (2019, p. 279).

When Toyota started constructing cars, it did not have the resources and
equipment to make thousands of car parts itself. The young engineer Aiji Toyoda
at the beginning of his career at Toyota, was given the task of finding suppliers of
quality spare parts to establish a partnership with them. At that time, the company’s
production volumes were very small, there were days when no car came off the
assembly line, because Toyota lacked quality parts. Toyota was well aware of the
need for reliable partners, but at that time Toyota could offer suppliers one thing
— the opportunity to increase production together and work together for mutual
benefit in the long run. Like Toyota employees, the suppliers began to join a large
family that grew and studied the Toyota Production System. Suppliers have also
proven their sincerity and willingness to adhere to high standards of quality, cost
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and delivery. For Toyota, respect meant high expectations from suppliers, honest
opportunities and training (O. Punchenko et al., 2021).

Problematic is the question of the formation of the Toyota Production System
as the foundation of the movement for lean thinking and lean production, in the
context of which is its theoretical understanding, which includes many components
or components. It includes the company’s unique approach to production, which
became the basis for the lean production movement, which emerged as the most
popular trend of the late twentieth century (along with the “six sigma” theory). The
lean movement has become widespread, but most attempts to apply its principles
in practice have long been sporadic. The reason is that almost all companies pay
too much attention to tools, such as 5S, but do not have an understanding of cost-
effectiveness as a holistic system that must become an organization’s culture.

In most companies that try to implement the lean philosophy, top managers
are rarely interested in day-to-day operations and continuous improvement — an
integral part of this philosophy. Lean production is the end result of applying the
Toyota Production System to all parts of the production process.

James P. Wumek, Daniel T. Jones, Daniel Russ defined lean production as a
process of five stages (2017, 388 p.):

1) determining the value for consumption;

2) determining the value creation flow;

3) construction of a continuous flow;

4) value creation (flow of single products);

5) creating a system of “extraction” of the product by the consumer and the
pursuit of perfection.

To become a lean producer, you need to focus on the flow of value creation.
This flow should be continuous and work on a system of “extraction”, which
focuses on consumer demand and in short intervals provides the production of
only what is needed for the next operating cycle. Behind all this is a culture, each
member of which seeks to grow constantly. Focusing on the “flow” guarantees the
global success of “Toyota” in the XXI century.

This means that in each of its horizons the main tools of economy, including
SMED, which takes a specific form as an object of knowledge, and includes rapid
equipment setup, standardization of work, system “extraction” and protection against
errors that create flow and maintain culture continuous improvement of its employees.

Philosophical analysis of the subject of this study allows us to clarify the
nature, essence, content of lean production, specified by 14 principles (terms) of
“Toyota”, including:

Problem solving: continuous improvement and learning.

1. Always use comprehensive training — Kaizen.

2. Check with your own eyes to understand in detail — Genbutsu.

3. Make decisions by consensus.

4. Educate leaders is the company’s philosophy.

5. Respect, develop and challenge people and companies.

6. Respect, challenge and help your suppliers.

Employees and partners: respect, challenges and growth.

7. Create a process in the form of a continuous flow.

8. Use a traction system to avoid overproduction.

9. Solve workloads — Heijunka.

10. Create a culture of stopping production in case of a quality problem —
Jidoka. Process: elimination of losses (muda).

11. Standardize tasks for continuous improvement.

12. Use visual inspection to identify problems.

13. Use only reliable and proven technologies.

Philosophy: long-term thinking.

14. Management decisions should be based on a long-term philosophy,
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even if it is necessary to sacrifice short-term financial goals (O. Nesterenko, &
R. Oleksenko, 2020).

The philosophy of “Toyota” and its production system has formed a
production method used by the company — a double helix of “Toyota’s” DNA,
which defines the management style of the company that makes it unique and
which can be applied in any organization to improve the system of a business
process: from sales to product development, marketing, logistics and management
(T. Teslenko, & V. Zadoia, 2021).

Its content is revealed as a set of processes of objective, subjective, subjectified
and objectified nature of economic, managerial and educational cycles, aimed at
training employees in this production system, including the work of all departments
and the system formed as a whole.

Here is an example from logistics. Close cooperation has been established
between suppliers of parts, Transfrate and assembly plants. A coordinated flow passes
through the cross-docks: the parts move to the factories, and from there the containers
are returned for filling. Toyota, which is working hard to align the plant’s schedule, is
aligning the supply of parts to the warehouse. A uniform schedule is an additional factor
in equalizing the flow of parts from suppliers through the cross-dock to the factory and
the balance of containers that go to the factory full and return to suppliers empty.

As a result, Toyota has achieved the goal of establishing delivery on a
“when needed” basis; the cross-dock system has helped to reduce significantly
transport costs; Transfrate steadily improves operations and reduces costs, as do
other Toyota divisions. Transfrate has not only successfully solved the issue of
logistics on a “when needed” basis for Toyota, but has also become a successful
international company and serves as an example of a cost-effective transportation
system. Toyota is interested in its suppliers achieving the same craftsmanship and
efficiency in their production as it does. In addition, reducing Toyota’s costs is
impossible without reducing suppliers’ costs.

The principle of Toyota’s philosophy is as follows: Respect all your partners
and suppliers — set them challenging tasks and help them to improve. Therefore,
Toyota is considered a role model in terms of building relationships with suppliers
as one that is ready to learn and grow with its partners. Thanks to this, we managed
to create a unique learning business partnership, which is the highest form of lean
production, — says Liker Jeffrey K. in the work “Toyota’s philosophy. 14 principles
of a coordinated team” (N. Valevska, 2019, p. 399).

Conclusions from the study and prospects for further exploration in this direction.

Thus, we present an important conclusion for the purpose of our study, the
author of the work that “Toyota” for decades has created a lean culture and achieved
in this regard skills in the application of these methods. Lean thinking in the
understanding of Toyota’s philosophy implies a much deeper cultural transformation
than most companies can imagine (T. Teslenko, 2021).

Managers of firms and companies can improve their business processes by
using the concept of lean thinking and production:

1) elimination of losses of time and resources;

2) embedding quality in all production processes;

3) search for cheap but reliable alternatives to expensive new technologies;

4) improvement of business processes;

5) creating a culture of learning for continuous improvement in order to
improve the quality, efficiency, speed of production.

Many executives feel that Toyota’s experience cannot be applied outside
of Japan. However, companies are working on this right now — the creation of
organizations in different countries around the world, studying to transfer knowledge
about the production-friendly philosophy (T. Teslenko, 2020).

Toyota’s lean production philosophy as a holistic management system and
operational excellence is a detailed plan of management philosophy that describes
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specific tools and methods that will help you to become the best in your industry in
terms of cost, quality and service.

The procedural approach to the analysis of the levels of lean production as a
complex system of economic reality should be supplemented by the epistemological
dichotomy “subjective-objectified”, which sets its prognostic vision. Toyota’s
philosophy is a vision and inspiration for any organization that seeks to be successful
in the long run, which includes leaders as actors in the process and the excellence of
the organization that needs this implementation of lean manufacturing principles.
As an example, we can the international organization Canada Post Corporation,
CCP, which began to implement the principles of austerity and went through three
stages until it became a successful corporation owned by the government.

Thus, the idea of lean production must embody the perfection, efficiency and
perfection of all cycles of this process, which has undergone three stages of transformation
into integrity and is enshrined in the economic ideal of production of the XXI century.

The first stage is “point Kaizen”, or attempts to apply different methods at
different points in the flow of value creation.

The second is a global systematic analysis of the value creation flow and change.

The third stage is the creation of a lean enterprise, which with managed to
make a significant breakthrough the help of lean techniques and tools.

Toyota uses the knowledge gained through Genchi Genbutsu to make
informed decisions and become a learning organization. Toyota believes that the
way to decision-making is as important as the quality of the decision, and to do
so comprehensively consider everything, including alternative solutions. That is
why the allocation of time and effort for this is mandatory. The secret to easy and
near-seamless implementation of new initiatives at Toyota is detailed pre-planning,
which is based on problem solving and decision-making to every detail.

Toyota’s excellence is in every detail, for which decisions must be made
slowly, jointly and carefully, considering all options, and implemented quickly and
immediately, and when the proposal reaches senior management, it is already so
honed that it is actually a ready-made solution. The search for consensus is a belief
inreason, and Toyota’s best approach is a group decision approved by management.
The general rule is to strive to involve the maximum number of employees.

Thus, “lean production” is one of the clearest examples of the “Japanese
miracle”, the basic principles of which include: determining the value of goods
or services to the consumer; determining the flow of value creation; loss control;
ensuring the continuity of the value creation flow; “Extraction” of production;
constant improvement. The authors, drawing on the experience of working with
leading companies in the United States, Germany and Japan, including Pratt &
Whitney Porche Tesco, note that the principles of lean production have allowed
them to increase productivity almost by two times; speed up the release time; halve
production space; reduce inventories with virtually no financial loss.

Lean production as Toyota’s philosophy guarantees effect and success.

Undoubtedly, the prospect of further exploration in this direction will include
the philosophy of lean-production.
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Terana Tecnenxo, Kamepon barmanriiu, Oser Pomanko

OIMAJJIMBE BUPOBHHUIITBO “TOYOTA” SIK IHTETPOBAHA CUCTEMA
OIEPAIIIMHOI JTOCKOHAJIOCTI

AHoTAaNifA. AKTyaTbHICTb JOCIIKSHHS TEMH OIIaUTHBOTO BUPOOHHUIITBA HaOyBa€ BEIINKOTO
3HAUCHHS TOMY, 1[0 HOTO BIIPOBAIKCHHS JIECMOHCTPYE HOBI METOIM MEHCIKMEHTY Ta KEpPyBaHHSI
BCiMa BUPOOHHYUMH Ta JIOTICTHYHUMH IPOIIECAMH, HAIIPABICHUMHE Ha JTOCSTHEHHSI SIKOCTI.

VY crarti npoananizoBano BupoOuuuy Cucremy “ToioT”, sika Jisiria B OCHOBY Oararbox
mpank Ha TeMy “‘OmauMBOCTI”. Mera CTarTi JOCITIHKCHHS TEOPETHYHUX 1 MPAKTUIHUX
3acaj OmAaIIMBOTO BUPOOHHUITBAa “TOMOTH” SK ILTICHOI CHCTEMH YIIPABIiHHA Ta JOCSTHEHHS
oTepamiiHoi TOCKOHAJIOCTI, III0 B CBOIO YEPTy, € YMOBOIO TOCSITHEHHS YCIIXy MPH ii 3aCTOCYBaHHI
B aBTOMOOLIBbHIHN raiy3i sik y BApOOHUITBI, TaK 1 cepi nociyr.

3aBIaHHs 10CIIIHKEHHS:
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1. 3’sicyBaT BU3HAYEHHSI I{IHHOCTI Ta MOTOKY iX CTBOPEHHS SIK CYKYITHOCTI JTilf, HALlIJIEHHX
Ha (hOpMyBaHHsI OLIA/UIUBOIO MUCIICHHSL.

2. ChopmyBaTy KOHLEIILIIO OIIaJTMBOTO BUPOOHHUIITBA SIK CTpATerii JOCKOHAJIOCTI.

3. Po3kpurn mobansHe 3HaueHHs “¢dinocodii Toyota” sk Haitbinbpm nMpuOyTKOBOI ramysi
cepel aBTOMOOUTEHIX BUPOOHHUKIB.

4. Nocainuta Bupobunay Cuctemy “ToHoTn” K MIATPYHTTS PyXy 3a OIIAIHBE MUCICHHS
1 Ol yTMBE BUPOOHHUIITBO.

[TocraBnena MeTa BU3HAYMIIA 3aCTOCYBaHHS 3araJibHOHAYKOBUX METO/IIB — aHAJIi3y, CHHTE3Y,
MOPIBHSIHHSA, THIYKLIi Ta JexyKiii, HayKoBOi aOCTpakxiii, aHaJorii Ta HayKOBHMX y3arajJbHEHb,
JIOTIYHOTO Ta ICTOPHMYHOTO aHali3y B paMKaX CHCTEMHOIO Ta KPOCKYJIBTYPHOTO IiJIXOIB,
MIPOTHO3YBAHHS Ta MOJICJIIOBAHHSI, JTITEPAaTypHOTO OISy HAYKOBHX JDKEpEIL.

JoBeneHo, mo “omrammmee BupoOHuUTBO” (lean production) — oauH 3 sICKpaBUX MPUKIIA/IIB
“SMOHCHKOTO IUBa”, 10 OCHOBHHX MPHUHIIMIIIB SKOTO BIAHOCSATHCS: BH3HAYCHHS IIIHHOCTI TOBapy
a0o0 TOCIyrH JUls CHOKMBa4a; BU3HAYCHHs ITIOTOKY CTBOPEHHS I[IHHOCTI; OOpoTh0a 3 BTpaTamu;
3a0e3reyeHHs1 Oe3MEepepBHOCTI IOTOKY CTBOPEHHS LIHHOCTI; “BHUTATYBaHHA BHPOOHUIITBA;
TOCTIfiHE BIOCKOHAJEHHsS. ABTOpM 3a3Ha4yaloTh, MIO TNPHHIMIIK OIIA/UIMBOIO BHPOOHUIITBA
JTO3BOJISTFOTH M MaiKe BIIBiYi 30UTBITUTH MMPOAYKTHBHICTE MPaIli; MPUCKOPUTH Yac BHITYCKY; yABIUi
CKOPOTHTH BHPOOHUYI TUTOIIi; 3MEHIITUTH 3allacy MPAKTHIHO 0e3 (piHaHCOBHUX BTPAT.

[TpakTHYHEe 3HAYEHHS! BUKOHAHKX JOCIIIKEHB MOJISATA€e B TOMY, 1110 OIa/UTHBE BUPOOHUIITBO
sk ¢pinocodis “TorioTn” rapantye edexT i ycmix.

Knwuosi cnosa: owaonuse eupoonuymeo, “Toyota”, onepayiiina 00CKOHARICM®b,
NPOOYKMUBHICMb, OOCASHEHHS YCNIXY
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APPROACHES TO THE DEVELOPMENT OF THE COMPLEX
METHOD OF EXPERTISE AT ENTERPRISES

Abstract. Attention is paid to the fact that in order to make reasonable decisions, it
is necessary to rely on the experience, knowledge and specialists’ intuition. A large number of
methods for obtaining expert assessments, has been noted.

The methods of examination are also differ, in some of them work is being done separately
with the expert, in others the problem is being discussed collectively, opinion of other experts is
being studied, incorrect ways of decision are being rejected. It is also emphasized that there is
diversity at all stages of the examination: formation of the group by number, qualifications of experts.
Using of statistical data processing also differs significantly, from mathematical to computerized.
The main methods and stages of expert evaluation have been given. Emphasis is being placed on
assessments, their classification according to various criteria and characteristics. Conditions for
measuring of qualitative and quantitative characteristics and the main requirements for them are
being indicated. Attention is being paid to the conditions of using of the interval scale and the order
scale. The methodology of experts” work in case of definition of probabilistic expert estimations is
being described. Peculiarities of using the methods which are most often used in practice have being
described, among which are method of academician V. Glushkova, morphological method, QUEST,
PATTERN, SEER methods and Delphi method. A combined method of examination at enterprises
with specific working conditions is being proposed. The algorithm of examination has been developed
and the main stages of examination, and functions of the persons which are taking part in examination
have been olefined. The main requirements to the automated expert system have been highlighted.
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Introduction. The current state of many enterprises in Ukraine can may be
described as transitional, ie the state of search for new forms, methods and approaches
to the organization of production and management processes. It is necessary to use
techniques that have not been widely used before, namely methods based on the
assumption that on the basis of the opinions of experts it is possible to build an
adequate picture of enterprise development with specific production conditions,
which will consider qualitative and structural changes.

The essence of the methods of examination is to take into account the views of
experts, based on the generalization of their own and world experience of research and
development in the projected industry or production. The application of all methods of
expert assessments is based on the hypothesis that the expert has the so-called “practical
wisdom”, insight related to a particular field of knowledge or practice.

Analysis of the recent research and publications. At present, considerable
attention is paid to both the methodological issues of the examination and the forms
of the examination. Experts estimate that there are now at least 100000 articles and
books that offer a variety of approaches to dealing with expertise or processing
information on peer reviews. At the same time, all the variety of conditions and
situations in which experts have to work and take responsibility for the adequate
assessment of various factors and indicators is noted.

G. Bammer, M. O’Rourke and G. Richardson (2020) note that during the
examination most of the knowledge is hidden. The application of expertise should
be comprehensive. This should include three areas: (a) specific approaches,
including interdisciplinarity, transdisciplinarity, systems thinking and the science
of sustainability; (b) individual experience that is independent of those specific
approaches; and (c) research examining elements of integration and implementation.
The authors propose to create a knowledge bank that will accumulate success in
solving complex problems, including social and environmental.

J. MacMillan and D. Entin (1993) note the specifics of conducting expertise
in complex areas, where there may be no agreed levels of knowledge and there
is no single correct answer to the problems, and monitoring and measuring the
actual work of experts is difficult. During the experiment, the qualification of
specialists in decision-making was assessed depending on the level of their
theoretical training.

C. Hmelo-Silver and M. Pfeffer (2004) emphasize that only trained experts
can assess complex systems. They should be able to build a network of concepts
and principles in the area being assessed that represents the key phenomena and
their interrelationships. Newcomers who were invited as experts evaluated the
static components, while more experienced experts gave an assessment considering
dynamic phenomena.

St. Beck (2015) pays attention to the fact that a balanced theoretical and
methodological approach is required when conducting an examination. The
author proposes a new methodological approach to carrying out an examination,
considering the relational conceptualization of experience, while they compare
anthropological and pragmatic theories.

M. Thomas and L. Buckmaster (2013) point out that all complex and
problematic issues, especially those related to public risks, should be reviewed.
This applies to areas such as science, engineering, law and economics and others,
as well as for legislators in providing them with a fundamental basis for making
legitimate decisions when discussing complex issues of public policy.

R. Grundmann (2017) offers a theoretical framework for analyzing
experiences and experts in modern societies. The author focuses on the fact that
the issues of conducting an examination in the historical and social context, as well
as using the relational aspect of expert knowledge, are not sufficiently considered.

Thus, it can be noted that the specifics of the examination largely depends on
the object and characteristics of the research. Many aspects of the system and the
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external environment must be taken into account.

Purpose of the article. Considering the peculiarities of production at
enterprises with specific production conditions, as well as the specifics of monitoring
the efficiency of equipment and facilities, management of production processes
and timely decision-making, it is necessary to develop an effective methodology
for examination of all.

Formulation of the main material. The solution of complex problems
of systems analysis is usually carried out using a multivariate research approach.
However, when carrying out the procedure for expert assessment of various objects
and factors, within the same system, researchers are faced with a variety of nature and a
variety of properties of the objects under study. From this point of view, expert analysis
can be carried out using various methods of implementation, methods of processing
estimates, etc. Therefore, the expert analysis is divided into separate procedures for
expert assessment of individual factors, which is called expert examination.

Expert analysis includes such processes as model formation, obtaining and
processing expert assessments and interpretation of results. The main stages of the
expert analysis and the functions of the persons involved can be represented as
follows (Fig. 1):

Structure Content Roles
Considering Systems Analyst
N
[ Expert Staging Stage director
analysis '
Carrying out I( % Agent
\ . :\: \t
Treatment SN Expert
\. G
Interpretation | Information
of results processing
specialist
N J

Figure 1 — The structure and content of the expert analysis

— Building a model. The purpose of this stage is to structure the subject area
and the task of analysis. The main actor here is the analyst, who interacts with
experts to identify factors and their interrelationships.

— Statement of expert analysis. The task of this stage is a formalized
description of the procedure for obtaining expert assessments. The task designer,
together with the analyst, chooses the methods of assessment, criteria, scales, and
the scenarios of the survey and questionnaires are developed.

— Conducting an expert survey and obtaining estimates. This stage involves direct
interaction of the director with experts. At this stage, such difficulties arise as the high
workload of the director, the geographical remoteness of the experts, and communication
failures. To solve these problems, an intermediary is involved, i.e. agent.

— Processing of expert assessments. The task of this stage is to obtain a
generalized opinion based on multiple judgments of experts. At this stage, a
specialist in the processing of statistical material can be involved, who is able to
select and implement the correct processing technique.

— Interpretation of results. The purpose of this stage is to answer the question
for what aim this work was carried out. The systems analyst interprets the results
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according to the meaning that was put into the model at the initial stage.

It should be noted that often the role of an analyst, director and information
processing specialist is combined by one person. This structure of expert analysis
allows us to specify the basic requirements for an automated system, which are as
follows:

— to allocate subsystems and determine their tasks and functional purposes;

—to determine the composition and attributes of the main information objects
of expert analysis;

— highlight the main analytical tasks;

— to classify the users of the system;

— for each of the users of the system, determine the content requirements for
the interface;

— on this basis to design the structure of the system.

It should be noted that all methods of expert evaluation are divided into two
types — methods of individual and methods of collective expert evaluation (Fig. 2)
(Arrow, 2004, 204 p).

( Methods of expert evaluation )

Vo ¥

( Methods of individual ) ( Methods of collective )

expert assessments expert assessments

|C0mission method[*—_,1 Comission method

interview — o rod
Delphi metho | Morphological
<l thod
analytical expert PATTERN method f«——> F ?Svic(lly”s
assessments
SEER method |« method
»] The method of
( other methods)<_ QUEST method |« attributed evaluation

4

( other methods)

Figure 2 — Types and methods of expert assessments

In this case, the division into methods of individual and collective expert
assessments 1is carried out on a quantitative basis, on the basis of which a forecast
is developed based on the opinions of one expert or group of experts.

B. Mirkin (1974) pay attention to the fact that in economic research, decision
theory, an important role is played by advantages, which include such concepts
as choice, usefulness, probability. There are four main components to all types of
assessments: subject, subject, nature, and basis.

The subjects of the assessment are individuals and legal entities that regulate
and control it, can order such an assessment or implement it.

The subject of evaluation is those objects to which values are attributed or
objects whose values are compared.

By their nature, estimates are divided into absolute and comparative. In absolute
assessments, terms such as “good”, “bad”, “good”, “evil” are used. Comparative
assessments are made using the terms “better”, “worse” and “equivalent”.

The basis of the assessment is understood as the position or those arguments
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that incline it to a certain advantage. In expert evaluation, different assessments can
be obtained for example but different grounds.

Itis proposed to divide the features of objects into two types. The first includes
quantitative characteristics measured using known standards. For example, in
monetary units it is possible to estimate innovations, the profit, a salary, the income
per capita; distribution of working time to perform production functions — in hours;
age of staff — in years and so on. The second type of feature used in the object
research is qualitative. Qualitative characteristics of objects do not have established
measurement standards. They are set according to the structure of the object itself
and according to the research hypothesis.

To evaluate qualitative characteristics, it is necessary to determine the
measure of the intensity of the expression of the property of the object, ie to obtain a
quantitative expression of qualitative evaluation. For this purpose of measurement
of qualitative characteristics of objects the special standard of measurement (scale)
which has to satisfy the following basic requirements is constructed:

— it must measure the properties and characteristics that are planned for
measurement, without mixing them with others (the principle of validity of
measurement);

— repeated measurements of the object should give the same results as the
previous ones (scale stability requirements);

— the degree of reflection of the property or feature should be clearly visible
(scale accuracy requirement).

In the expert evaluation of objects, two types of scales are most often used
(B. Flyuverh, 2006): the scale of intervals and the scale of orders. Using them as
benchmarks makes it possible to score and rank objects.

The interval scale is used to display the magnitude of the difference between
the properties of objects and is a fully ordered numerical series with measured
intervals between points. The same number is assigned to the equivalent of the
compared characteristics of the objects. The main property of the interval scale is
the equality of intervals, and it can have arbitrary reference points and scale.

The scale of order is used to arrange objects individually or in a set of features
on the principle of “better”, “worse”, “less than”, “more than” and the like. In this
case, it is said that the ordered elements are ranked. The values in the order scale
show only the order of the objects and do not allow you to determine the numerical
value of the advantage of one object over another.

To use probabilistic expert assessments in research, the interpretation of
probability theory in terms of weights is also used, when the welght of probabilistic
expert assessment is understood as the degree of expert confidence in a given event
result. Determining probabilistic expert estimates in terms of weights implies an
implicit scaling of expert preferences. The following rules for assigning (setting)
weights to any of the probabilistic events are used:

— the weight assigned to any event must be a number between zero and one
inclusive;

—the sum of the weights assigned to any number of mutually exclusive events
must be equal to one;

— if two or more mutually exclusive events are grouped into one event, the
weight assigned to that event must be equal to the sum of the weights assigned to
the initial events.

B. Mirkin (1974) offers the following classification of types of expert
assessments (Fig. 3). It should be noted that quantitative indicators are used when
it is possible to compare values — how many, or how many times, one estimate is
greater than another.

Scores on a scale and rank scale usually characterize the subjective opinions
of experts. The value of the scale is a limited discrete series of numbers spaced at
the same distance.
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Ranking refers to the representation of objects in the form of a sequence in
order to reduce their preference. Ranking can be represented as a score on a scale:
the rank of the object a (i.e. the value of f(a)) can be considered the number of
places it occupies in the ranking in the reverse numbering of places.

Relationship benefits and analysis of qualitative data

Scores in points and rank scales

Types of
assessments

Quantitative indicators

Pairwise comparison

Ranking

Figure 3 — Classification of types of expert assessments

A pairwise comparison indicates the object that is preferred for each selected
pair of objects. It is sometimes permissible to characterize them as both equal or
incomparable.

However, as the scientists note (N. Bazaliys’ka, & B. Flyuverh, 2006), that
that the number of objects increases, the number of required comparisons increases
almost in proportion to the square of the number of objects. Therefore, for 11 — 15
objects (which requires from 55 to 105 comparisons) the application of the method
is almost impractical.

Benefit relationships and quality data analysis are used to reconcile individual
assessments and objective indicators of objects measured on different scales by
moving to the same data type, numerical or qualitative.

Of the methods most often used in practice, the following should be noted:
the method of Academician V. Glushkova, morphological method, QUEST,
PATTERN, SEER methods and Delphi method.

The essence of the method proposed by Academician V. Glushkov is to
build and further analyze the model of a complex network of relationships that
arise in solving promising scientific and technological problems. This provides
the opportunity to form many different options for scientific and technological
development, each of which leads in the long run to achieve the goals of the
projected industry. Further analysis of the model allows to determine the optimal
(according to a number of criteria) ways to achieve the goal.

The morphological method was proposed by the Swiss astronomer F. Zwicky.
This method is based on a pre-designed scheme of consideration of predicted
objects, designed to identify possible solutions to a multifaceted problem. There are
different types of characteristics of the analyzed objects, their different properties
with the characteristics of the elements of each type.

The QUEST method is an abbreviation of the English phrase Quantitative
Utility Estimates for Science and Technology, which means “quantitative assessments
of the usefulness of science and technology”. This method was developed to improve
the efficiency of resource allocation decisions allocated to research and development.
The method is based on the idea of allocating resources on the basis of taking into
account the possible contribution (method of expert assessment, which is determined)
of different branches of technology and research in solving a certain range of tasks.
The QUEST method involves the following steps:
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— quantitative expert assessment of the significance of various tasks;

— quantitative expert assessment of the possible contribution of different
branches of technology in solving problems, both in the case of regular funding
and in the case of additional funding of relevant industries;

— determination of the total significance of each branch of technology for solving
the whole set of tasks, which is carried out by summing the products of the significance
of different tasks and the corresponding estimates of the contribution of this branch;

— distribution of resources between different branches of technology
according to their total weights.

The peculiarities of the QUEST method are the involvement of a wide range
of highly qualified specialists working in various fields of science and technology,
as well as the provision of reliable, diverse and relevant information to experts.

To improve the efficiency of decision-making processes in the field of
long-term scientific and technical orientation of a large industrial company, the
PATTERN method was developed (an abbreviation of the English phrase Planning
Assistance Through Technical Evaluation of Relevance Numbers, meaning —
“planning assistance with relative technical evaluation indicators”).

The essence of the method is based on the formulated goals of the consumer of
the company’s products for the forecast period, the deployment of some multilevel
hierarchical structure, which is called the goal tree. For each such level, a number
of criteria are introduced, and with the help of expert assessment, the weights of the
criteria are determined, as well as the coefficients of significance that characterize
the importance of the contribution of objectives to the criteria.

The significance of a goal is determined by the relationship coefficient,
which is the sum of the products of the weights of the criteria to the corresponding
coefficients of significance. The overall correlation coefficient of a goal (in terms
of achieving a higher level goal) is determined by multiplying the corresponding
coupling coefficients in the direction of the top of the tree.

The SEER method — System for Event Evaluation and Review was developed
and applied for forecasting purposes in the field of information processing technology.
This method eliminates some disadvantages of the Delphi method, namely:

— a large number of consecutive repetitions of assessments by experts;

— the need for the expert to repeatedly review their own answers, which
causes the experts to react negatively.

The SEER methodology provides for two rounds of assessment, which
significantly reduces the time of examination.

The Delphimethod or the “Delphic oracle” method is an iterative questionnaire
procedure and, in contrast to the traditional approach to reaching a consensus
of experts, through open discussion, involves a complete rejection of collective
discussion. This method requires the absence of personal contacts between experts
and providing them with complete information on all evaluation results after each
round of the survey, while maintaining the anonymity of evaluations, arguments
and criticism. This is done in order to reduce the influence of such psychological
factors as joining the opinion of the most authoritative specialist, unwillingness to
renounce a publicly expressed opinion or following the opinion of the majority.

In the Delphi method, direct debates are replaced by a carefully designed
program of consecutive individual surveys, which are usually conducted in the
form of questionnaires.

The experts’ answers are summarized and, together with new additional
information, are made available to the experts, after which they clarify their initial
answers. This procedure is repeated several times in order to achieve an acceptable
convergence of the set of opinions.

The main advantage of the Delphi method is that any expert receives
information that is available to the entire team of experts, and can clarify their
own assessment.
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Based on the analysis of existing methods of examination, which are most
used in practice, and consider the specifics of individual enterprises, we propose a
combined method (Fig. 4), which allows to take into account the positive aspects
and eliminate the shortcomings of some methods of examination.

The main emphasis of the proposed method — the examination takes place in
three rounds. Experts of the first two rounds are practitioners (managers of middle
and lower levels of government) of enterprises. The first two rounds are based on
the Delphi method.

O 1tour )
r ( Itour ) ~N

Survey of lower- | _ chiefs of sites;
level managers <« — repair sites;
— change managers;
v — senior production
(" The result of individual cngineers, ctc.
assessments on factors

Informing experts

v about the results of
( Analysis of expertise )_) surveys
¥ o>V
tour
4

Re-survey of lower The results of individual
— level managers assessments of factors
(Analysis of expertise )(—
\_ * y.

(- )

(Analysis of the results of the I and
managers

2"rounds by senior manadement
DECISION-

MAKING

Deputy Director for Production;
Deputy Director for Economic Affairs;
— Cheief Engineer;

— Chief mechanic, etc.

\. J

Figure 4 — Algorithm of examination

Each expert provides an individual assessment of the factors, based on their
experience and the information provided to them. Experts are usually interviewed
in the form of questionnaires. Experts provide answers without arguing them. Then
the results of the polls are processed and the collective opinion of a group of experts
is formed, arguments in favor of different opinions are identified and generalized.

Statistical processing of estimates is provided, the results of which are given
to experts for use in the next round of surveys.

The expert of each round does not return to the consideration of his answers,
except the cases when his answer falls out of the interval where there are most of
the estimates. Thus, the expert can adjust his opinion by getting acquainted with
the opinions of other experts.
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Third-round experts are decision-makers, usually top management.

Conclusions. The proposed methodology, which covers all production units
and levels of management of enterprises with specific production conditions, will
allow you to quickly and adequately determine the issues that require a qualified
solution.

Expert analysis of complex problems includes five stages — construction of
a heuristic model, statement of the expert analysis, carrying out interrogation and
reception of estimations, processing of expert estimations, interpretation of results
of examination.

Among the main classes of modern tasks, where expert assessments can be
used, we can also note the following: structural analysis — analysis of production,
market structure, sales channels, market conditions, society, etc.; quality analysis
— the quality of products, projects, personnel, knowledge, decisions, etc.;
assessment of consequences — decisions taken, consequences of catastrophes,
accidents, environmental pollution, conflicts, etc.; assessment and allocation of
resources — credit policy, budget allocations, development of natural resources,
etc.; strategic planning — long-term planning of companies, public services, large
complexes, industries, etc.; policy development — financial, foreign economic,
tax, technical, etc., those issues that are within the competence of the highest
level of government.
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maxoan 10 PO3BUTKY KOMIIVIEKCHOI'O
METOAY EKCIHEPTU3HU HA IMIATIPUEMCTBAX

AHoTaunis. Y crarTi 3BepTaeThes yBara Ha Te, 110 JJIsl IPUHHATTS 00IPYHTOBAHHUX PIllIeHb
HEOOXiZHO OIUpaTUCs Ha JIOCBIJ, 3HAHHS Ta IHTYILiIO (QaxiBLiB. 3a3HAUYAETHCS, IO ICHYE BEJIMKA
KIUIBKICTh METOJIIB IIJO/I0 OTPUMAaHHS €KCIIEPTHHX OLlIHOK, BAKOPHCTAHHS SKHX Ma€ CBOT 0COOIMBOCTI
Ta YMOBH.

Mertoan MpoBENEHHS €KCIIEPTH3H TAKOXK BIJIPI3HAIOTHCS, B OJHHUX 3 €KCIIEPTOM MPAIIOI0Th
OKpeMo, B IHIMX TpobireMa 0OTOBOPIOETHCS KOJIETialbHO, BUBUAETHCSA JyMKa IHIINX EKCIIEpTiB,
HEBIpHI IIUISIXM BUPILICHHS BIAKUAAIOTHCS. TaKkoXK MiAKPECTIOETCS, 110 iICHYE 1 PI3HOMaHITHICTh Ha
BCIX eTanax MpoBeJIeHHs eKCIIepTH3n: (OPMYBaHHS I'PYIIH 32 YUCEIbHICTIO, KBaTi(ikalii eKCrepris.
BukopucranHs craTucTiaHOi 00pOOKH JaHUX TAKOXK CYTTEBO BiAPI3HIIOTHCS B/l MATEMaTH30BaHMX
JI0 KOMII'I0TepH30BaHnX. HajlaHO 0CHOBHI METO/IM 1 €TaIN EKCTIEPTHOTO OIIHIOBAHHS. AKIICHTYETHCS
yBara Ha OIliHKaX, 1X Kiacu(ikamii 3a pi3HUMH KPUTEPIsIMH Ta O3HAKAMH. 3a3HAYAIOTHCS YMOBU
BHUMIPIOBAHHS SKICHHX Ta KiJTbKICHUX XapaKTEPHCTHUK Ta OCHOBHI BHMOTH, IO TPEH SBISIOTHCS
JI0 HUX. 3BEpTA€ThCS yBara Ha YMOBHM BUKOPHCTAHHS KM IHTEPBAJIB 1 INKAJIW TOPSJIKIB.
Onucyerbesi METOAMKa POOOTH EKCIIEPTIB y BUIIAJKy BH3HAUCHHS MMOBIPHICHMX EKCIIEPTHHX
oLiHOK. ONHCYIOThCS 0COOIMBOCTI BUKOPUCTAHHS METOAIB, SIKI HAYACTIiIlIe BAKOPHCTOBYIOTHCS Ha
MIPAKTHUIl, Cepell AKUX: METOX akaneMika B. ImymkoBa, Mopdomoriqanii metoxn, metoaun QUEST,
PATTERN, SEER i metox Jlenpdi. 3ampormoHoBaHO KOMOIHOBAaHHA METO] IPOBEICHHS SKCIIEPTU3N
Ha MiIIPUEMCTBAX 31 CHENU(IYHUMH yMOBaMH pOOOTH. PO3poONEHO ainropuTM MPOBEICHHS
eKCIIepTH3M Ta BU3HAYEHI OCHOBHI 11 €Taru MpoBEJCHHS, a TakoXK (yHKIIT 0ci0, 110 MpUAMaroTh
y4acTh y eKcriepTu3i. BHOKpEeMIICHO OCHOBHI BUMOTH JIO aBTOMATH30BaHOI EKCIIEPTHOT CUCTEMHU.
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ECONOMIC CRIME AND ITS IMPACT
ON THE SECURITY OF THE STATE

Abstract. For Ukraine, as an independent country, in the current state of the economy, the
problem of ensuring sustainable socio-economic development, forming concepts of combating
external and internal threats, improving living standards, developing economic relations with other
countries is especially important. The generality of these problems and the algorithm for solving
them is related to such a concept as “security”. Changing certain factors that arise from external
and internal conditions of national economic development makes it relevant to study the issue of
national economic security.

Economic security is a key component in ensuring national security and an important basis
for its socio-economic development. The national economic security is being considered as a mean
to ensure sustainable development, reliable protection of economic interests of enterprises, all
industries, and economic entities, regional and national development.

The economic security of the country is considered from the standpoint of ensuring the
protection of vital interests of all inhabitants of the country, society and the state in the economic
area from possible internal and external threats.

A more comprehensive definition of economic security involves achieving a state of the
economy that provides high and sustainable economic growth of all economic indicators, effective
satisfaction of economic needs, governmental control over the movement and use of national
resources, protection of economic interests at national and international levels.

Economic security characterizes the balance of the economic system and its effective
development, which is ensured by many factors that determine the ability of the national economy
to provide its competitiveness in the international economic space, as well as reliable protection
against possible risks and threats.
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Introduction. Ensuring the economic security is one of the most important
government function, so this problem has never existed in itself, but has always
been derived from the challenges of economic growth at every stage of society
development. The specific content of the problem of economic security varies
depending on the current internal and external conditions.

The concept of “national security” is broader than the concept of “economic
security”, as it includes defense, environmental, energy, information and a number
of other types of security. But, considering certain latter aspects, it is impossible to
bypass their economic and legal aspects.

Economic security is one of the factors including the number of concepts
that form a systematic approach to assessing the modern life of society and the
state. First, it is difference in national interests, the desire for a more complete
separation of common interests, despite the development of integration processes.
The current state of development requires the definition of mechanisms for their
implementation and development of an appropriate strategy.

Secondly, the limited natural resources, varying degrees of security of
individual countries contains a potential opportunity to aggravate economic and
political struggle for the usage of these resources (Report to the Nations, 2021).

Third, the importance of competition in the manufacturing and sale of goods
and services, especially in banking and finance area, is increasing.

That is why the growth of countries’ competitiveness is considered to be a
real danger, a threat to their national interests.

Involvement of scholars and researchers in solving the problem of
economic security is justified today also by the following vital issues for Ukraine
(L. Rybalchenko et al., 2020, 180 p.):

— the systemic crisis in many areas of society continues, which affects the
reduction of production, the deformation of the sectoral and territorial structure
of the economic complex, the loss of strategic prospects for socio-economic
development;

— the accumulated resource, production, personnel, scientific, technical and
intellectual potential in the interests of a decent entry into the world system and the
prosperity of national interests is being preserved;

— conditions are being created for further improvement of the People’s welfare.

The research object is the processes that affect the development of economic
security of Ukraine.

The purpose of this work is to identify factors and features of threats for
Ukraine’s economic security.

Formulation of the main material. Ukraine’s national security, along
with foreign policy and foreign economic factors, directly depends on the state
of not only the domestic economy but also the international one. Therefore, the
assessment of economic security should be carried out in the scope of all areas
of life, regarding political, geopolitical, socio-economic and other conditions that
provide full protection of society’s vital interests.

Balanced and dynamic development of all industries and territories,
the building of mechanisms of internal immunity and external protection
against destabilizing factors at the territorial and regional levels, making
conditions for achieving leadership in the world market of goods, labor
and capital will be the basis for further strengthening economic security
(L. Rubalchenko, 2019).

Indicators of economic security include: GDP and its growth, quality of
life constabering their levels, rising inflation, competitiveness of the state among
other countries, unemployment rate, criminal sector of economy, scientific and
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technological potential, export-import operations, national domestic and external
debt and more.

According to the State Statistics Service of Ukraine (State Statistics
Service of Ukraine), the country’s GDP declined in 2014-2020, which
significantly affected the state of the national economy. If in 2012 the GDP
was 180.2 % (in % to the corresponding period of the previous year), then
in 2014 it was 134.9 %, and in 2020 — 116.09 % (in % to the corresponding
period of the previous year).

Examining the structure of industrial products sold in 2020, we can say that
the processing industry in Ukraine is 57.9 %, mining — 11.2 %, electricity and gas
supply — 29.6 %, water supply — 1.3 % (Fig. 1).
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Figure 1 — Structure of sold industrial products in 2020 (%).
Source: built by the authors according to the data (State Statistics Service of Ukraine).

The economic security of the country depends on many factors. Considering
the profitability of private enterprises in Ukraine (State Statistics Service of
Ukraine), it should be noted that the total volume of sold services was 68.4 %.
More than 80 % of all enterprise services were provided by such regions as: Kyiv
(87.8 %), Mykolayiv (87.6 %), Donetsk (87.5 %), Kirovohrad (87.2 %), Odesa
(82.3 %) and Dnipropetrovsk region (81.5 %).

Regarding the volume of services sold by enterprises by type of economic
activity (State Statistics Service of Ukraine) in Dnipropetrovsk region in 2020, the
most developed are transport and postal services, the share of which is 49.73 %.
Real estate transactions are 14.24 %, professional, scientific and technical activities
account for 9.97 %. Other types of services are significantly less than 10 %.

Comparing the profits of all enterprises in the country, it should be noted that
74.4 % of enterprises were profitable, and 25.6 % of enterprises had a loss in 2020
(State Statistics Service of Ukraine) (Fig. 2).

Thus, almost a quarter of all Ukrainian enterprises in 2020 had unprofitable
activities.
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Figure 2 — Financial outcome of Ukrainian enterprises in 2020 (%).
Source: built by the authors according to the data
(State Statistics Service of Ukraine)

There are doubts about the lawful doing business by enterprises of the country.
To make their profits and donot pay all taxes to the state, many companies choose
criminal ways, which can be interpreted as crimes in the economy or economic
crimes.

Economic crimes occur in many areas of activity, including manufacturing,
services, banking, construction and more.

Criminal groups are trying to take control over banking systems and financial
institutions, because through them there is the process of converting money, where
they are taken overseas. There is also another mean of legalization and money
laundering through the usage of fictitious companies and conversion centers.

Examining the international experience of economic security, we must say
that this issue is strategically important and most relevant for both enterprises and
the government. To implement strategies for the development of economic security
in the country, it is necessary to use the experience of other countries in this regard.

According to research made by the Institute of Economics and Peace
in 2021 (Report to the Nations), the state of economic freedom in Ukraine in
2017-2021 has slightly improved (Fig. 3).
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Figure 3 — Index of economic freedom of Ukraine in comparison with the countries
of the world in 2017-2021.
Source: built by the authors according to the data (Report to the Nations)

Comparing the economic freedom index of Ukraine with the countries of the
world (L. Rybalchenko, & E. Ryzhkov, 2021), it should be noted that over the past
five years Ukraine has strengthened its position, but is at a level much lower than
the world average (Fig. 3). Ukraine ranks last among 45 countries in the European
region. European countries are significantly different from the world level, because
they are above the world average. Examining the US position on the index of
economic freedom, it is clear that its rating is higher than the world average and
the European countries level. The study of main indicators of economic freedom in
Ukraine, Norway and China showed that Ukraine has an extremely high tax burden
(Report to the Nations, low levels of government honesty, judicial efficiency,
property rights protection and monetary stability, Fig. 4).
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Figure 4 — Index of economic freedom of countries after key indicators in 2020
Source: built by the authors according to the data (Report to the Nations).
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The individual’s income tax is one of the most important taxes in Ukraine due
to its economic, social and political role. With its help it is possible to regulate the
investment process, the level of real incomes of the population and, accordingly, to
maintain stability in society (L. Barannyk et al., 2021).

To maintain the growth of economic freedom in Ukraine, the government
needs to increase investor confidence, implement reforms to improve the rule of
law, gurantee property protection, the efficiency of the judiciary and government
confidence, increase government transparency and integrity, and reduce corruption
at all levels.

Regarding peculiarities of economic concepts in modern society, European
countries and the United States have a significant impact on the qualitative
indicators of economic security, which have changed significantly in terms of
quantitative and positive changes. Economic security includes the concept of
prevention of economic crimes, which have a tendency to increase in recent
years, which significantly affects the development of the country, the structure
of socio-economic development of the state and population (O. Tymoshenko, &
A. Oleshko, 2018).

In order to prevent economic crimes in European countries, measures are
taken to involve and cooperate with the population of the country to inform the
authorities about possible crimes, their detection, work is carried out to prevent
minors from committing offenses, etc.

Prevention is a priority of national policy in preventing economic crime in
the United States. It is based on control over and reduction of economic crimes.
In recent years, the involvement of such a program in activities has allowed to
reduce the economic crime level, improve methods, take measures and newest
developments to train law enforcement personnel in this area to prevent illegal
economic crime (L. Rubalchenko, & E. Ryzhkov, 2019).

The British government has organized objective methods to combat
economic crime. There are nine collections of criminal law statistics in the
country, namely: Criminal Statistics of England and Wales; Judicial statistics of
England and Wales; Prison Statistics of England and Wales; Probation statistics
in England and Wales; Report of Her Majesty’s Chief Constable; Report of
the Bureau on Parole; Annual report on the condition of prison staff and their
maintenance costs; Report of the Chief Inspector; Annual Report of the Royal
Prosecution Service (How are economic crimes punished in Ukraine and what to
do about it?).

In the United Kingdom, the main source of criminological information can be

considered the British Crime Survey — BCS, which contains the main quantitative
and qualitative indicators of crime, prepared by the Home Ministry of the country.

There are many issues in various areas of national development, including
macroeconomic, financial, energy, food, production, investment, social, innovation,
demographic, and foreign economic. All this hinders the economic and social
development of the country, leads to unstable development and reduced national
economic security.

The relevance of the study of economic crime and its impact on the national
security in recent years has become a matter of global importance.

The economic condition of the country is an important criterion in terms
of assessing the development of national economic security, life population,
innovative development, social condition, life safety and economic development.

Causing damage to the state through the creation of organized criminal
groups, smuggling of goods, corruption, financial crimes, drug trafficking, tax
evasion, illegal currency conversion, state theft of property leads to the decline
of the state and threats to economic and political stability (V. Melnyk, &
Yu. Garust, 2018).

Forms of crime include domestic and interstate ones. The main areas of
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economic crime are: industrial, distributive, exchange and consumer. The most
dangerous types of economic crime are: smuggling, theft of information from
the company, corruption, crimes against property, illicit currency, crimes in the
financial and credit area.

The main types of crime in the economy are: offenses in the budget funds
use, offenses in the field of taxation, offenses of officials in economic activities,
offenses in business, offenses in foreign economic activity, official crimes, illegal
acts in the field of economics.

Organized economic crime not only in our country, but also in the world,
threatens economic and political stability, and organized criminal groups pose a
global threat to the state, the fight against which is international in nature (How are
economic crimes punished in Ukraine and what to do about it?).

Such a type of crime as money laundering, shadow economy, cybercrime,
creation of fictitious companies, criminal bankruptcy, conversion centers, etc. also
leads to economic decline of the state.

There are schemes of legalization of shadow economy incomes, which
include: uncontrolled criminal share of the shadow economy, illegal criminal share
of the shadow economy, operations to conceal the share of circulation, unaccounted
transactions, pseudo operations, operations of unregistered economic crime, registered
unregistered in economic accounting, income from criminal business, useful crime,
corruption crime, the formation of shadow capital through tax evasion, the formation
of criminal capital, the export of illegally earned funds and more.

It has been studied that banking, financial and credit institutions are threatened
by criminal groups that control all their financial flows and, using various means,
convert money and take it out of the state. Also, fictitious firms are created to
convert currency, the existence of which lasts only one day. Another economic
crime is cybercrime. Today, cybercrime has a very wide field of activity and its
rapid development is associated with the use of modern information technology.
Digital technology simplifies human life, but it also allows criminals to use
these technologies for dangerous acts. It has been proven that the situation with
the use of cybercrime in the world is deteriorating. Most often, organized crime
uses the Internet, commits criminal offenses and uses information technology
to promote cybercrime. Domestic legislative regulation of legal relations in the
field of information technology is rapidly becoming obsolete due to the rapid and
dynamic development of modern software and new information technologies
(L. Rybalchenko et al., 2020, 180 p., A. Grebenyuk, & L. Rybalchenko, 2020, 144 p).

Violations against the confidentiality and integrity of information, fraud,
copyright infringement, interference in the data systems of corporate enterprises,
banks and institutions are becoming more common.

According to research by the Association of Certified Fraud Experts
(ACFE), the loss of professional fraud to enterprises is estimated at § 1.5 million,
which is an average of 5 % of annual revenue. In 2020, there were 2504 cases
of fraud in enterprises in 125 countries. Considering the period of fraud, which
lasted about 14 months until they were discovered, the average loss of enterprises
was § 8,300 per month.

In detecting fraudulent activities, companies prefer litigation and internal
punishment, rather than the transfer of fraudulent crimes to law enforcement
agencies. The number of companies that have chosen lawsuits has grown to
28 % in 2020 compared to 23 % in previous years. The number of appeals to
law enforcement agencies decreased from 69 % in 2008 to 59 % in 2020. Most
companies have taken steps to improve domestic discipline and civil justice rather
than prosecute.

In recent years, the growth of order and requirements for improving internal
discipline in enterprises has led to a reduction in fraud. The introduction of a
hotline, the establishment of anti-fraud policies, and the strengthening of enterprise
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data protection tools have led to a 13 % reduction in the consequences of fraud.

Fraud is a global issue for businesses around the world. Professional fraud
is often undetectable, so it leads to large-scale costs, which is a global threat.
Fig. 5 shows the number and percentage of cases of fraud in the world.
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Figure 5 — Professional fraud in the world in 2020
Source: built by the authors according to the data (Report to the Nations).

Losses from professional fraud are growing every year, which has a significant
impact on the ability to create jobs, production of goods and services, providing
reliable service (Fig. 6).
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Figure 6 — Losses from fraud in the world in 2020
Source: built by the authors according to the data (Report to the Nations).

There are three main categories of professional fraud. Misappropriation of
assets, which includes theft by employees or misuse of resources by employers,
which is the case in 86 % of fraud schemes. Such schemes lead to the smallest
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losses — 100 thousand US dollars. The second category of professional fraud
includes corruption, which includes crimes such as bribery, conflict of interest and
extortion, which cause financial losses to 43 % of enterprises with an average loss
of 200 thousand US dollars (Report to the Nations).

Financial reporting fraud is the lowest, in 10 % of cases, but leads to the
largest losses, 954 thousand US dollars.

Examining the duration of fraud schemes, it must be said that not all fraud can
be stopped and prevented. Even in the most dangerous enterprises, it is likely that
in time, fraud will occur withe the part of employees. Therefore, early detection of
fraud is essential to protect the organization from potential threats and losses. The
average duration of fraud from the beginning of fraud to its detection is 14 months.

Fig. 7 shows that the longer the fraud remains undetected, the greater is the
financial loss for the company.
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Figure 7 — Duration of fraud schemes and financial loss
Source: built by the authors according to the data (Report to the Nations).

According to the speed of various professional fraud schemes, the fraud
with financial reporting leads to the greatest loss, the average level of which is
39.8 thousand US dollars per month. Next are corruption schemes, with a loss of
11.1 thousand US dollars per month. It is these schemes that cause the greatest
losses and occur very quickly. Therefore, companies need to take measures to
create priority areas for rapid prevention and detection of such types of fraud.

The following types of fraud and their losses (per month) are:

—non-cash — 6 thousand dollars;

— falsification of checks and payments — 4.6 thousand dollars;

— billing — 4.2 thousand dollars;

— theft of cash 4.0 thousand dollars;

— skimming 2.9 thousand dollars;

—salary 2.6 thousand dollars;

— cash in the box office 1.7 thousand dollars;

— reimbursement of expenses 1.4 thousand dollars;

— registration of payments of 0.8 thousand dollars.

Thus, if the losses in the company are not so fast and their level is not so
significant, the company has more time to stop such fraudulent actions.

Corporate fraud is an economic criminal activity that benefits from deception,
trickery, abuse of trust, concealment of the truth, and so on.

Economic crimes are more common in countries where the level of shadow
economy is quite high. Corporate fraud is common in developed countries with
high level economies. Ukraine ranks sixth in the national ranking of corporate
fraud (45 %); Russia — 1% place (71 %), South Africa — 2™ (62 %), Kenya — 3™
(57 %), Canada — 4™ (56 %), Mexico — 5" place (51 %) (according to research
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by PwC “Economic Crimes” during the economic downturn). 59 % of domestic
companies have been victims of economic crimes in the last two years, which is
higher than the world average (43 %).

According to recent studies, 67 % of all fraud cases are committed by persons
aged 31-40 years (Report to the Nations). Employees (77 %) who work in the
fields of finance, accounting, sales, procurement, and senior management have the
best chances of fraud. According to Ukrainian companies, the most common types
of corporate fraud are corruption, abuse of office and misappropriation of assets.

The high level of economic crime in society is due to the reasons for the
imperfect structure of government, personnel policy, legal shortcomings, rising
unemployment, rising prices for goods and services, high inflation and significantly
lower wages.

The fraud level in enterprises is growing because the level of detection
of such crimes is very low and difficult for identifing. More often, corporate
fraudsters commit crimes in large companies, so the losses of companies become
very significant.

Fraud is a problem for corporations, manufacturing companies, organizations
and institutions, misappropriating their assets, manipulating money, taking large
amounts of them out of the country.

In 2020, about 70 % of all enterprises in the world suffered from professional
fraud (Report to the Nations), 44 % of which were private organizations and 26 %
were public companies, 16 % were government enterprises and 9 % were non-profit.
Private and public companies suffered an average loss of $§ 150,000, government
ones losses $ 100,000, and nonprofits suffered the least $ 75,000.

Enterprises with annual revenues of less than § 50 million USA, have a loss
of 114 thousand US dollars (this includes 38 % of enterprises). The biggest losses
are enterprises (Report to the Nations), whose revenue is more than 1 billion US
dollars. US § 150,000 (26 % of enterprises).

Professional fraud leads to material loss, legal costs and can lead to bankruptcy.
By creating a strategic plan and monitoring the development of the enterprise,
you can reduce the risks that may occur in enterprises and take measures to avoid
professional fraud. Modern policy of corporations and enterprises should be aimed
at applying modern methods and tools to prevent fraud and ensure their sound
economic development (“On National Security of Ukraine” Law of Ukraine).

There are money laundering schemes published by the National Bank of
Ukraine, which include (I. Palchevsky, 2018):

— “withdrawal of capital”. This scheme has law effect on the exchange rate
and allows them to move outside the state;

— “cash transfer”. This scheme allows you to withdraw cash as a form of
payment for any work performed by an individual;

— “corruption”. This scheme belongs to illegal activities, is not regulated by
economic laws and is aimed at committing crimes;

— “boiler”. These are transactions that are illegal and intended to transfer
funds in cash. For this purpose the banking system is used and the interest for
carrying out illegal operation is received, as a reward;

— “receiving cash”. Companies pay for raw materials for the manufacture of
products and receive cash through the bank;

— “cash without cash”. Non-cash conversion without cash collection is used.

It has been studied that the modern international practice of crime prevention
is the most advanced, innovative and effective methods of combating crime and
its individual manifestations mainly occur in developed and prosperous Western
countries. This can be interpreted as:

1) the financial capacity of the government and law enforcement agencies,
the competent authorities of these countries ensure the rule of law and maintain
law and order;
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2) it is connected with the existing scientific developments, established
criminological traditions and theories, the basis of the practice of crime prevention;

3) long-term strategy for the introduction of public influence, the combatting
crime through the formulation and implementation of various prevention plans and
projects (A. Volkov, 2021).

In recent years, there has been a general decline in crime in Europe, with a
few exceptions. An analysis of data provided by Eurostat in 2020, as well as data
from the latest edition of the European Collection of Crime and Criminal Justice
Statistics, allows us to examine the level of crime and some of them: criminal
activity in EU member states until 2019, including (Eurostat).

In particular, the highest absolute indicators of the number of crimes
recorded by the police in 2019 are observed in such EU member states as: Great
Britain — 6.54 million, Germany — 6.5 million, France — 4.11 million, Italy — 2.23
million, Spain — 2.18 million crimes. The lowest absolute figures for the number of
crimes registered in 2019 are: in Cyprus — 4.8 thousand, in Malta — 17 thousand, in
Luxembourg — 26 thousand, in Latvia — 49.3 thousand, in Estonia — 53.3 thousand
of crimes (Eurostat).

Despite the rather optimistic trends in European crime, it should be noted that
during 2017-2019, the number of convicts serving sentences in prisons increased
in 17 of the 28 EU member states. At the same time, the number of police officers
has increased in half of European countries during this period.

In the context of the crisis of EU migration policy, a significant increase in
the number of illegal migrants trying to find employment in the most economically
developed European countries, as well as increasing property crimes, European
authorities are trying to strengthen the criminal justice system’s response to recent
crime in Europe (General Prosecutor of Ukraine).

Thus, as the analysis and generalization of the leading modern approaches to
crime prevention in the leading European countries shows, the main element of this
activity is not government repression for the committed crime, but the expansion
of private sector participation. Society keeps silence in all its manifestations. This
concept is based on:

— first, on a regulatory framework for crime prevention across Europe;

— secondly, on the criteria of economic feasibility, as it helps to save public
spending on prevention through the use of free state aid;

— thirdly, it meets the requirements of those times, which are characterized by
the humanization of criminal penalties and the expansion of prevention activities
(Eurostat).

Conclusions. Research and generalization of current and best foreign
experience in the field of public participation in the prevention of economic crime
provide a basis for choosing some proposals to improve law enforcement by
introducing public participation in crime prevention strategies. In the field of crime
prevention, various areas of improving national domestic policy through public
use can be divided into several types according to their nature, including political,
regulatory, organizational and managerial, socio-psychological and technical
measures (Eurostat).

Based onabroad understanding ofthe concept of “public” in Western countries,
it is necessary formulate to properly public policy in the field of involvement of
various social institutions in crime prevention activities in Ukraine. From now on,
the public will include not only law enforcement officers and individual citizens, but
also educational and health care institutions, self-organizing institutions, churches,
religious organizations, the media, volunteers, offenders and close relatives of
offenders. Policy measures are the political will that exists in Ukraine to use current
alternative methods to modernize law enforcement and streamline criminal justice,
mainly through increased participation of non-governmental actors in preventing
and combating crime.
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Over the last three years (from 2018 to 2020), Ukraine has improved its position
in the crime rankings and climbed ten steps from 36™ to 46" place (The crime rate in
the world), the United States climbed three steps from 47" to 50" place, the United
Kingdom from 47" (2018) to 65 (2020), Germany from 87" to 90" place and Poland
from 90" to 105" place. Among other countries studied, Ukraine occupies the lowest
positions in the ranking.

Today, in the world, especially in Western countries, public understanding of
crime prevention differs from public understanding in Ukraine. If according to the
current Ukrainian legislation, the public is represented by public law enforcement
agencies and individual citizens, in foreign countries there are many participants
in the public: the media, churches, religious organizations, volunteers, institutions
of various forms of ownership, providing public services, offenders and their
relatives, etc.

Ensuring national economic security is based on the creation of political and
legal international conditions of the country existence, providing free choice and
implementation of strategic objectives of economic development, ensuring the
achievement of macroeconomic goals at national and regional levels by creating
domestic subsystem of economic security and protection of economic entities from
illegal encroachments, unfair competition using the of forces and means of all
government institutions of power, including the objects of protection (A. Volkov, 2021).

Ensuring the national economic security is one of the main functions of the
state, which serves as a guarantee of state independence, implementation of the
strategy of social and economic development, stability and reliable protection
against possible threats (General Prosecutor of Ukraine).

The economic security of the state is aimed at ensuring the independence
of the national economy, creating stability and sustainability, ensuring effective
economic development and improving the living standards of the population.

Legal guarantees for the economic security of the state are stable legal
regulation of relations in all sectors of the economy, regulation of market relations,
and prevention of economic and financial crises, minimization of shadow economy,
reducing fraud and increasing product competitiveness.

The state policy on economic security must ensure the stable functioning of
all its components. In addition, it should be aimed at reducing inflation, reducing
external and domestic debt, the stability of the national currency, increasing
incomes and improving the quality of life.

International economic security will contribute to the improvement of
its international law on the basis of these principles through the conclusion of
multilateral and bilateral treaties and agreements, the establishment and operation
of international (especially interstate) organizations to promote cooperation
and economic security of member states. The implementation of the concept of
international economic security will ensure the cooperation of states in solving
not only national problems but also global problems of mankind and will become
the material basis of peaceful existence in the world, a guarantee of progress in
eliminating economic backwardness of individual countries.

National economic security, at first glance, is the protection of the country’s
economy from dangerous influences, which can be both a deliberate source of
danger and a consequence of natural market relations. Danger also arises when the
economic situation of any state deteriorates to a critical level and so on.

Thus, at the state level it is important to develop appropriate mechanisms
to monitor threats to economic security and develop measures to minimize them,
improve existing legislation in the field of economic security, create a system
to guarantee protection of economic security from possible threats, identify
factors influencing economic security, will ensure the creation of sustainable
economic development and a reliable competitive state in the international
economic space.
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To ensure an adequate level of national economic security, it is necessary to
improve the legal regulation of the judiciary, which does not have the appropriate
level of public confidence, protection from poor competition from monopolists
and importers, reducing the shadow economy and shadow employment, preventing
and combating corruption, control over the use of state and local budgets, increase
professionalism and responsibility in the national security and defense sector, and
create a system for assessing risks and threats in the economic area for criminal
prosecution of persons whose criminal activities threaten the economic security of
the state.

Conflict of Interest and other Ethics Statements
The authors declare no conflict of interest.

References

“On National Security of Ukraine” Law of Ukraine, June 21, 2018, 2469-VIII, https://zakon.rada.
gov.ua/laws/show/2469-19.

Barannyk, L., Dobrovolska, O., Taranenko, V., Koriahina, T., & Rybalchenko, L. (2021). Personal
income tax as a tool for implementing state social policy. Investment Management and
Financial Innovations, 18(2), 287-297.

Eurostat — Crime statistics, http://ec.europa.eu/eurostat/statistics-explained/index.php/Crime
statistics#Total recorded crime.

General Prosecutor of Ukraine, https://www.gp.gov.ua. (in Ukrainian).

Grebenyuk, A., & Rybalchenko, L. (2020). Fundamentals of Information Security Management.
Dnipro, Dnipropetrovsk State University of Internal Affairs.

How are economic crimes punished in Ukraine and what to do about it? Barristers Law Firm (2018),
https://barristers.org.ua/news/kozhen-p-yatyj-yak-v-ukrayini-karayut-za-ekonomichni-
zlochyny-ta-shho-z-tsym-robyty. (in Ukrainian).

Palchevsky, 1. (2018). Information and consulting platform, https:/finclub.net/ua/analytics/
natsbank-rozkryv-7-osnovnykh-skhem-vidmyvannia-hroshei-bankamy.html. (in Ukrainian).

Report to the Nations. 2021 Global Study On Occupational Fraud And Abuse, https://www.acfe.
com/report-to-the-nations/202 1 /#download.

Rybalchenko, L., & Kosychenko, O. (2019). Features of latency of economic crimes in Ukraine.
Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs, 1,264-267.

Rybalchenko, L., & Ryzhkov, E. (2019). Ensuring enterprise economic security. Scientific Bulletin
of the Dnipropetrovsk State University of Internal Affairs, 1,268-271.

Rybalchenko, L., & Ryzhkov, E. (2021). Modeling economic component of national security.
Philosophy, Economics and Law Review, 1(1), 25-36.

Rybalchenko, L., Ryzhkov, E., & Tyutchenko, S. (2020). Security of entrepreneurship. Dnipro,
Bila. 180.

State Statistics Service of Ukraine, http://www.ukrstat.gov.ua. (in Ukrainian).

Volkov, A. (2021). The crime rate in the world, https://visasam.ru/emigration/vybor/prestupnost-v-
mire.html.

Tymoshenko, O. & Oleshko, A. (2018). State policy of economic security of Ukraine in conditions
of global instability. Economy and state, 9, 30-33, https://doi.org/10.32702/2306-
6806.2018.9.30. (in Ukrainian).

Jlronmuaa Pudansuenko, Enyapa Pusxkkos, Cepriii OxpumeHnko

EKOHOMIYHA 3JIOYMHHICTD TA {i BIIUB
HA BE3IIEKY JEPXKABHU

Anotanis. s Ykpainw, K Ui caMOCTIHHOI HE3aJe)KHOI JepKaBH, B CY4acCHOMY CTaHi
E€KOHOMIKH, 0COOJIMBO Ba)KIIMBOIO € Hpo6neMa 3a0€e3MeYeHHs CTIHKOro COIiaIbHO-€KOHOMIYHOTO
PO3BHTKY, (dbopMyBaHHS KOHLICTILIH npomml 30BHILIHIM Ta BHyTle.IHlM 3arpo3aM, MiJBUIICHHS
PIBHSI )KUTTS HACEJICHHS1, PO3BUTOK €KOHOMIUHHX B3a€MOBIIHOCHH 3 IHIIUMH KpaiHaMu. 3aralibHiCTh
JITAaHUX npo6neM Ta IrOPUTM X BUpINICHHS TTOB’3aHO 13 TAKHM IMOHATTAM, SIK “Oe3rexa”. 3MiHa
THUX YU IHIINX Q)aKToplB SIKI TIOPOPKYIOTHCSI 13 30BHIIIHIX Ta BHYTPIIIHIX YMHHUKIB PO3BUTKY
HalliOHAJIBHOI €KOHOMIKH POOHTH aKTyaIbHUM JIOCIIPKEHHS IUTaHHs ITPOOJIeMaTHKN 3a0e3MedeHHS
EKOHOMIYHOT Oe3MeKn JIepKaBy.
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ExonomiuHa Oe3leka € OCHOBHOIO CKJIQJIOBOIO y 3a0e3leueHHI HallioHaJIBHOI Oe3meku
Ta BXJIUBUM HIiAIPYHTSM ii COIIaJbHO-CKOHOMIYHOTO PO3BHTKY. EKOHOMIUHY Oe3reKy KpaiHu
PO3TIAAAIOTE SIK 3aci0 y 3a0e3leueHHi cTa0lIbHOTO PO3BUTKY, HAJIHHOTO 3aXHCTy €KOHOMIUHHX
IHTepeciB MANPHEMCTB, yCiX Taly3eld MPOMHCIOBOCTI, TOCIIONAPIOIOYHX CyO’€KTiB, PO3BHTOK
pETIOHIB Ta JiepKaBu.

ExonomiuHa Oe3rmeka KpaiHH PO3IISAAETHCS 3 MO3UINT 3a0C3MEUCHHS 3aXHCTy JKUTTEBO
BOKJIMBUX IHTEPECIB yCiX MEIIKaHIIB KpaiHH, CYCIIJIbCTBA 1 JIEpKaBH B €KOHOMIUHIN cdepi Bia
MOXUIMBUX BHYTPIIIHIX i 30BHIMIHIX 3arpo3.

Bimpimr posropHyTe BU3HAYCHHS EKOHOMIWHOI Oe3IMeKu Tmependavae JOCSTHEHHsS TaKOTO
CTaHy EKOHOMIKH, TPH SIKOMY 3a0€3MeUyeThCS JOCUTh BUCOKE Ta CTIHKE eKOHOMIYHE 3POCTaHHS
YCIX CKOHOMIYHUX TOKa3HUKIB, ()CKTUBHE 3aI0BOJICHHSI CKOHOMIYHHX TIOTPEO, KOHTPOIIb JCPIKaBU
3a PyXOM 1 BUKOPHCTaHHSIM HalliOHAJILHUX PECYpCiB, 3aXUCT €KOHOMIYHUX IHTEpPECIiB KpaiHHW Ha
HalliOHAIEHOMY 1 MDKHApOIHOMY PiBHSIX.

ExoHoMiuHa Oe3leka XapaKTepHu3ye piBHOBary €KOHOMIYHOI CHCTEMH Ta 11 e¢(EKTHBHUI
PO3BHTOK, siKa 3a0e3medyeTbesi Oaratbma (paKTopaMu, IO BH3HAYAIOTH 3/IaTHICTH HAIliOHAJIBHOI
EKOHOMIKH 320e31MeunTH 11 KOHKYPEHTOCTIPOMOXKHICTD Ha MI>KHAPOJHOMY €KOHOMIYHOMY ITPOCTOPI,
a TaKOXK HATIMHUN 3aXUCT BiJl MOYKJIMBUX PU3UKIB 1 3arpo3.

Kniouosi cnoea: exonomiuna 6e3neka, eKOHOMIYHI 3104YUHU, HAYIOHALbHA Oe3nekd,
MIJHCHAPOOHA eKOHOMIUHA Oe3neKd, HAYiOHAIbHI pecypcu, NIONPUEMHUYbKE WAXPATCMEO
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COGNITIVE APPROACH TO MODELING POPULATION’S
QUALITY OF LIFE

Abstract. Assessing the position of economic and human capital development level,
building a strategy to improve the quality of life is extremely important for the state, so the study
of indicators that form the quality of life and have the greatest impact on it remains relevant. Since
the very concept of quality of life is a multicomponent category, characterized by both objective
and subjective indicators, we consider it appropriate to structure knowledge about the factor
environment that shapes the quality of life, their reflection by forming a cognitive model, its static
analysis to identify the factors that have the greatest impact on quality of life to improve its level,
which reflects the purpose of the study. A cognitive model of quality of life in the form of a balanced
digraph was built based on 22 indicators of socio-economic conditions of Ukrainian households,
grouped into four groups: population, education and health, socio-economic indicators. Structural
analysis of the cognitive model made it possible to assess the classes of factors, establish the system
characteristics of the model, identify the factors that have the greatest impact on the system, and
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assess their importance in modeling the self-development of the situation. Considering the weights
of factors and external influences, it is determined that the assessment of the quality of life is most
influenced by a group of health factors, while the growth of the quality of life indicator contributes
most to the growth of the population and reduces its migration.

Keywords: Quality of life, Cognitive Modeling, Static analysis, digraph, Socio-economic
indicators

Introduction. Advancing the quality of the life of the population is a priority
task of the state of any country, and also demonstrates the effectiveness of the social
and economic policy. The very understanding of life is a rich-component category,
how to characterize both the active and sub-active indicators. That is why it’s
victorious to be flexible to gain awareness in the capacity of life of the population of
the other countries. For example, the approach to measuring the quality of life used
by Eurostat is to measure various aspects of quality of life that take into account
indicators of economic and social development. According to the study “Quality of
Life — 2020”. Ukraine ranks 65" among countries. Assessing the position on the
level of development of economic and human capital, building a strategy to improve
the quality of life is extremely important for the state, so the study of indicators that
shape the quality of life and have the greatest impact on it still remains relevant.
Assessing its position on the level of development of economic and human capital,
building a strategy to improve the quality of life is extremely important for the state,
so the study of indicators that shape the quality of life and have the greatest impact
on it remains relevant.

Analysis of recent research and publications. The works of many scientists
are devoted to the formulation of the definition of “quality of life” and the study of its
factors. Rahman (2011) notes that, in essence, quality of life is a multidimensional
category in which each of its components can in itself serve as a measure of quality
of life. As well ae there are many approaches to determining the quality of life,
there are large number of methods for assessing it. Zagorski, for example, (2014)
explores three components of the quality of life of Europeans:

— well-being, ie quality components such as happiness, life satisfaction;

—financial quality of life, which includes indicators of satisfaction with living
standards, availability of goods and services, subjective poverty;

— health, namely self-assessment of health, satisfaction with health.

Maggino (2012) notes that the quality of life depends on the objective
conditions and capabilities of people. Therefore, to improve it, measures should be
taken to improve People’shealth, education, personal activities and the environment.
State policy in this direction is recommended to focus on the implementation
of measures to develop social ties, the importance of political voice and reduce
insecurity. Zagorski (2014) in his study proves the positive impact of GDP per
capita on subjective well-being, financial quality of life and health, while income
inequality does not reduce the importance of these indicators. That is, for European
countries there is an irrationality of investing additional financial resources to
reduce inequality for the majority of the population.

Novakova (2016) consider the quality of life through material living
conditions based on the calculation of the integrated index and made a comparison
among European countries.

Royuela (2011) in its study identifies current trends in population distribution
within the capital and identifies the impact of quality of life on population growth,
as well as the positive impact of population growth on improving quality of life.
There are also studies linking quality of life with a certain economic sphere, in
particular, Croes (2018), Andereck (2011) assess the relationship between quality
of life and the development of tourism.

In the monograph (L. Cherenko, 2021) the standard of living of the population
is considered as a category that combines both its quantitative dimension and
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qualitative characteristics and is an indicator of the effectiveness of the economic
model of the country. This approach is used to build a model of living standards,
which also takes into account the factors of direct and indirect action that occur in
an unstable socio-economic environment, formed a forecast of living standards and
poverty based on the epidemic situation in the country.

The article (V. Brych et al., 2021) used a dynamic approach to the study of
living standards, which allowed the authors to conclude that the growth of average
wages does not sufficiently affect the living standards of workers because the level
of the real wage index does not sufficiently meet their needs. The assessment of the
life quality of the population is proposed to be carried out using the DSGE class
(dynamic stochastic general equilibrium) models. Each of the selected entities has
its own target function.

The authors of the article (A. Stavytsky, & K. Molokanova, 2020) also
note that the assessment of the quality of life associated with the socio-economic
development of the country can not be carried out only in areas that shape the
material sphere of life, it is necessary to take into account intangible indicators
such as social equality, health care and the like.

Bucur (2017) notes that various approaches are used to study the quality
of life, including methods of mathematical statistics, probability theory, fuzzy
systems, time series and other methods. Her research is based on the concept of
definite integral, compound function and mathematical optimization. The following
indicators are used as objective characteristics of quality of life : health; family
life; community life; financial position (GDP per capita, in US dollars); political
stability and security; climate and geography; job security (unemployment rate);
political freedom; gender equality; life expectancy at birth; life expectancy index;
degree of access to education; period of study; income indicator; gross national
income at purchasing power parity per capita.

Cognitive approach to modeling poorly structured tasks is used in the research
of many scientists, in particular, in the article (O. Kravets, & G. Kucherova,
2019) it is used to study the level of socio-economic development, in the article
(O. Yeliseyeva, & V. Sarychev, 2017) — to study the state of health care, etc,
Kucherova H. (2020) uses fuzzy cognitive modeling to study the poorly structured
category of information transparency. Napoles (2018) notes that the methodology
for constructing fuzzy cognitive maps (FCM) is effective for modeling systems
characterized by ambiguity, the presence of causal relationships between variables.

Therefore, we consider it appropriate to structure knowledges about the
factor environment that formes the quality of life, their reflection by forming a
cognitive model, conducting static analysis to identify factors that have the greatest
impact on quality of life to improve its level.

Methods. Since we believe that the concept of quality of life is a poorly
structured and complex category, which is a qualitative feature characterized by a
significant number of factors and causal relationships that have both quantitative
and qualitative expression, this category will be explored using soft modeling with
the construction of a cognitive model. This approach allows you to explore the
system for stability, complexity, balance, to obtain strategies for the development
of the built system and more. Quality of life is chosen as the object, which is
defined as the target peak. The study aims to structure knowledge about the factor
environment that shapes the quality of life, to identify the factors that have the
greatest impact on the development of the system in general, and the target peak,
in particular, to improve its level.

Next, we present a method for constructing a cognitive model. The algorithm
of analysis and research of the cognitive model consists of a sequence of stages
defined in (H. Kucherova et al., 2020). First, it is necessary to determine the
purpose of modeling and to identify targets. At the next stage, a set of factors is
formed, that meet the purpose of the study. All factors are classified into target
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factors (corresponding to the main purpose of modeling), controlled (those that can
be directly influenced), intermediate (used to describe the subject area of research),
external factors. The next step is to form a causal graph, justifying the direction
and strength of the relationship between the factors. That is to form an digraph
G=<V, E>, where V is the set of vertices of the digraph corresponding to the set
of certain factors, E is the set of arcs of the digraph, which reflects the causal
relationship between the factors.

The direction and weight of the arc, ie the relationship between factors, are
determined by the direction and degree of intensity of influence between factors and
takes values on the segment [- 1, 1]. During this period, the relationship between
the factors may have the following meanings:

a) 0, if the effect is absent;

b) from 0 to 1 with a positive effect, ie if a change in the value of the vertex-
cause on ei leads to a change in the value of the vertex-consequence on ei;

c¢) from -1 to 0 with a negative impact, ie if the change of the value of the
vertex-cause on ei leads to a change in the value of the vertex-consequence on — ei;

Given that certain factors are characterized by different initial levels,
we investigate the constructed cognitive model, considering the fuzzy logical
conclusions about their impact on quality of life. The vertices of the sign digraph
are denoted as Bi — linguistic variables, the values of input and output variables are
transmitted through a linguistic description of the values of the factors T = {*“Very
low”, “low”, “medium”, “high”, “very high”}, given by fuzzy sets 7={(a, u(a)):
a € X, u(a)ef[0; 1]}, where o — elements of the set X, u(a) — the membership
function of the corresponding fuzzy set:

low € [0, 0,2)
belowmedium € [0,2; 0,37)
u(a) =¢ medium € [0,37; 0,63) 1)
abovemedium € [0,63; 0,8)
high €[0,8; 1]

Measured values of linguistic descriptions are represented by the generalized
Harrington desirability function, the range of this scale varies from 0 to 1, where
the lowest measured value of the state of the factor corresponds to zero, and the
largest —to “1”.

At the next stage, a static analysis of the constructed model is performed by
determining the balance of the constructed system, consonance and dissonance
of influence (V. Silov, 1995, 228 p). This analysis allows to identify indirect
interactions of factors on each other. Consonance determines how consistent the
presence of concepts in the modeled system is, how adequate the chosen direction
and influence is (a measure of the difference between positive and negative
influence). Dissonance — how well-argued is the impact of the system on each of
the concepts.

At the last stage, dynamic modeling of the constructed system is carried out
to form a basic set of alternative strategies for system development and justification
of priority strategies for achieving targets.

Results. For the research, we select 22 indicators of socio-economic situation
of' households in Ukraine, grouped into four groups, namely: Population, Education
and Health, indicators of Economic condition (Table 1).
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Table 1
Socio-economic indicators of the population of Ukraine
Code | Indicators Code | Indicators
Population Economic condition
X1 Population Ql Unemployed  population  of
working age
X2 Population migration Q2 The average monthly salary

X3 Households without children | Q3 Self-assessment of households by
income level

Education Q4 Signs of poverty
Y1 Preschool and secondary | Q5 Populations with incomes below
education institutions the subsistence level

Y2 Institutions of higher and|Q6 Satisfaction with their living
professional higher education conditions

Y3 Art  schools, libraries, | Q7 Funds for any professional
theaters, museums, education

publishing  books and
brochures, concert activities

Y4 Internet access Q8 Funds for recreation and leisure
Y5 Level of education of the|Q9 Consumption of a sufficient
population amount of quality food
Health Q10 |Privileges and subsidies for

housing and communal services,
electricity and fuel

Z1 Pollution, environmental [ Q11 | Debts for housing and communal
problems  (smog, odors, services
contaminated water, etc.)

72 Satisfaction with the state of Quality of life
the health

73 Households in which any of
the members were unable to
receive medical care during
the year

Source: data generated from the source (State Statistics Service of Ukraine)

Examining the country’s population statistics according to official data
(State Statistics Service of Ukraine), a sharp decline in population was found due
to low birth rates, high mortality rates and migration. Analyzing the indicators of
the economic condition it was found an increase in unemployment and, despite
the growth of the average monthly wage, a great need for funds for basic things.
The study of health indicators revealed a decrease in consumption of almost all
products, which, in our opinion, has a negative impact on the quality of life, but
during the study period there was a reduction in pollutant emissions in Ukraine.
Regarding the education indicator, there is a decrease in the number of students in
both schools and institutions of higher education.

Based on their own theoretical conclusions (O. Kravets, & A. Didenko,
2021), using 22 indicators, built a cognitive model of population’s quality of life of
Ukraine (Fig. 1). Factors that form the system of indicators of population’s quality
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of life are presented in the form of vertices of a digraph, where each vertex ui at
discrete moments of time takes value v(z) t =0, 1, 2, .... The interaction between
the vertices is presented in the form of arcs of the digraph, where the dotted line
indicates the negative impact of one factor on another, and the solid line —a positive
impact. The next step is to conduct a static analysis of the cognitive model, which
will identify the factors that have the greatest impact on the population’s quality
of life.

Figure 1 — The digraph of the cognitive model
Source: author’s reseach

We turn to the static analysis of the cognitive model of Fig. 1. The fuzzy built
model is manifested in the level variation of factors and relationships between
them in the constructed system. For static analysis of the situation, the system
characteristics of the cognitive model were calculated (see Table 2) according to
the approach proposed in the research (V. Silov, 1995, 228 p).

Based on Table 2, the largest values of the consonance of the factor’s impact
on the system are the indicators of average monthly wages (0.798) and Privileges
and subsidies for housing and communal services, electricity, and fuel (0.751).
Analysis of the dissonance of the system’s impact on the factor revealed the need to
increase the level of education of the population as a whole (0.678) and contribute
to increased satisfaction with health (0.578). Factors Signs of Poverty (Negative
Impact) and Average Monthly Wages (Boosting Impact) are the biggest ones that
strengthen the system. At the same time, the system itself has little impact on the
Signs of Poverty, and the system has the greatest impact on the level of education. As
aresult of the analysis using the software product FCMapper, which allows to set the
initial weights of the vertices and study their impact on other indicators of the system,
cognitive model (Fig. 1), the following results were obtained: the density of the
digraph is determined at the level of 0.09, this indicator measures the share of existing
connections from potential ones, its value is within the interval [0; 1], the greater its
value, the more active is the interaction between factors. The constructed model in
the conditions of self-development of the system came to a stable state, which was
provided by the availability of feedback, with the largest number of 47 iterations
for factors “Population”, “Pollution, environmental problems”, “Consumption of
sufficient quality food” and “Satisfaction with the state of the health”, the lowest
number of 42 iterations was set for the factor “Internet access”.
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Table 2
System characteristics of the cognitive model
Factors | Consonance | Consonance | Dissonance | Dissonance | Influence | Influence
of the ofthe the factor’s | of the of the of the
factor’s system’s influence on | system’s concept | systems
influence on | influence on | the system | influence on | on the on the
the system | the factor the factor system | concept
X1 0,449 0,756 0,551 0,244 0,072 0,008
X2 0,469 0,731 0,531 0,269 -0,073 -0,054
X3 0,494 0,703 0,506 0,297 -0,002 -0,062
Y1 0,692 0,122 0,309 0,878 0,045 0,027
Y2 0,692 0,791 0,309 0,209 0,045 0,055
Y3 0,692 0,791 0,309 0,209 0,045 0,055
Y4 0,692 0,731 0,309 0,269 0,045 0,046
Y5 0,653 0,322 0,347 0,678 0,046 0,115
Z1 0,687 0,776 0,313 0,224 -0,068 0,029
72 0,653 0,422 0,347 0,578 0,046 -0,027
73 0,699 0,745 0,302 0,255 -0,044 -0,040
Ql 0,609 0,731 0,391 0,269 0,007 -0,046
Q2 0,798 0,703 0,202 0,297 0,084 0,062
Q3 0,734 0,623 0,266 0,377 0,045 0,041
Q4 0,717 0,671 0,283 0,329 -0,090 -0,003
Q5 0,740 0,712 0,261 0,289 -0,050 -0,050
Q6 0,653 0,712 0,347 0,289 0,046 0,050
Q7 0,684 0,712 0,316 0,289 0,043 0,050
Q8 0,653 0,632 0,347 0,368 0,046 0,040
Q9 0,740 0,757 0,260 0,243 0,067 0,027
Q10 0,751 0,745 0,250 0,255 -0,001 -0,040
Qll 0,742 0,754 0,258 0,246 -0,041 -0,002
QoL 0,619 0,669 0,381 0,331 0,049 0,080

Source: calculated by the authors in decision support system “NEEDLE”

Next, we have analyzed three scenarios of system development when
changing the values of the factors that have the greatest impact on the system:
“Average monthly wages” and “Benefits and subsidies for housing and communal
services, electricity and fuel”. To quantify the dynamics of the system, the degree
of influence of one factor on another is divided into values on a scale (1). For the
first scenario, the initial value of the level of the vertex “Average monthly wages”
and “Benefits and subsidies for housing and communal services, electricity and
fuel” was chosen as low (0.1); for the second scenario — at the level of medium
value (0.5), for the third at the level of high value (0.9).

Low and medium values of the factor “Average monthly wages” have the
greatest impact on “Households in which one of the members during the year
could not receive medical care”, “Signs of poverty”, “Populations with incomes
below the subsistence level”, “Benefits and subsidies for payment for housing and
communal services, electricity and fuel”.

With the increase in the factor “Average monthly wages” the greatest positive shift
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is in the vertex “Consumption of sufficient quality food”, while decreasing the number of
households in which any member during the year could not receive health care, decreases
the number of households in need benefits and subsidies for housing and communal
services, electricity and fuel, and the sign of poverty in general is declining. Low average
monthly wages negatively affect a person’s satisfaction with their health, reduce household
self-esteem in terms of income, satisfaction with their living conditions, reduce funding
for vocational education and consumption of a sufficient amount of quality food.

Changing the factor “Privileges and subsidies for housing and communal
services, electricity and fuel” to a low and medium value increases arrears of
housing and communal services and reduces the self-esteem of households by
income level. With a high value of the factor “Benefits and subsidies for housing and
communal services, electricity and fuel” decreases “Signs of poverty” and “Debts
for housing and communal services”, while increasing “Leisure and leisure” and
“Self-assessment of households by income level”.

The assessment of quality of life is most influenced by a group of health factors,
and this group also has a significant impact on population decline. Lack of work is
a determining factor for migration, rising arrears of housing and communal services
and deteriorating access to health care. The growth of the quality of life indicator
contributes the most to the growth of the population and reduces its migration.

Conclusions. Structural analysis of the cognitive model made it possible
to assess the classes of factors, establish the system characteristics of the model,
identify the factors that have the greatest impact on the system, and assess their
importance in modeling the self-development of the situation. Considering the
weights of factors and external influences, it is determined that the assessment of
the quality of life is most influenced by a group of health factors, while the growth
of quality of life contributes most to population growth and migration. Further
research is aimed at a dynamic analysis of the cognitive model and the construction
of scenarios for improving the population’s quality of life.

Conflict of Interest and other Ethics Statements
The authors declare no conflict of interest.

References

Andereck, K., & Nyaupane, G. (2011). Exploring the nature of tourism and quality of life perceptions
among residents. Journal of Travel research, 50(3), 248-260.

Brych, V., Manzhula, V., Halysh, N., Kalinichuk, N., Reznik, N., & Hrynchak, 1. (2021). Modeling
the Dynamics of Living Standards Based on Factors of the Remuneration System in 2021. 11"
International Conference on Advanced Computer Information Technologies (ACIT), 420-423.

Bucur, A. (2017). How can we apply the models of the quality of life and the quality of life
management in an economy based on knowledge? Economic Research, 30(1), 629-646,
https://doi.org/10.1080/1331677X.2017.1314821.

Cherenko, L. (2021). The standard of living in conditions of socio-economic instability. Kyiv: Ptoukha Institute
for Demography and Social Studies of the National Academy of Sciences of Ukraine. (in Ukranian).

Croes, R., Ridderstaat, J., & van Niekerk, M. (2018). Connecting quality of life, tourism specialization, and
economic growth in small island destinations: The case of Malta. Tourism Management, 65,212-223.

Decision support system “Igla”, http://iipo.tu-bryansk.ru/quill/index.html.

FCMappers, http://www.fcmappers.net.

Kravets, O. & Didenko, A. (2021). Modeling the quality of life of the population of Ukraine based
on indicators of socio-economic situation. Theoretical and methodological approaches to
the formation of a modern system of national and international enterprises, organizations
and institutions’ development. USA: Primedia eLaunch LLC, https://doi.org/10.36074/
tmafmseoid.ed-2.08. (in Ukrainian).

Kravets, O. & Kucherova, H. (2019). Simulation modeling of the level of socio economic
development as an indicator of the state of security of the country. Actual problems of
economics, 5,4-13. (in Ukrainian).

ISSN 2786-491X (Print) 99



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, no. 2, 2021

Kucherova, H., Didenko, A., Kravets, O., Honcharenko, Y., & Uchitel, A. (2020). Scenario forecasting
information transparency of subjects’ under uncertainty and development of the knowledge
economy. CEUR Workshop Proceedings, 2713, 81-106, http://ceur-ws.org/Vol-2713/.

Maggino, F., & Zumbo, B. (2012). Measuring the quality of life and the construction of social
indicators. In Kenneth C. Land, Alex C. Michalos, & M. Joseph Sirgy (Eds.). Handbook of
social indicators and quality of life research (201-238). Dordrecht: Springer.

Napoles, G., Espinosa L., Grau 1., & Vanhoof, K. (2018). FCM Expert: Software Tool for Scenario
Analysis and Pattern Classification Based on Fuzzy Cognitive Maps. International Journal
on Artificial Intelligence Tools, 27(7), 1-25, https://doi.org/10.1142/S0218213018600102.

Novakova, B., & Soltes, V. (2016). Quality of Life Research: Material Living Conditions in
the Visegrad Group Countries. Economics and Sociology, 9(1), 282-294, https://doi.
org/10.14254/2071-789X.2016/9-1/1.

Quality of Life Index by Country 2020. (2021), https://www.numbeo.com/quality-of-life/rankings
by_country.jsp?title=2020.

Quality of life indicators, https://ec.europa.cu/eurostat/statistics-explained/index.php?title=Quality
of life indicators.

Rahman, T., Mittelhammer, R., & Wandschneider, P. (2011). Measuring quality of life across countries: A
multiple indicators and multiple causes approach. The Journal of SocioEconomics, 40(1), 43-52.

Silov, V. (1995). Making strategic decisions in a fuzzy environment. Moscow: INPRO-RES. (in Russian).

State Statistics Service of Ukraine, http://www.ukrstat.gov.ua/.

Stavytskyi, A. & Molokanova, K. (2020). Modelling quality of life in Ukraine and European
countries. Bulletin of Taras Shevchenko National University of Kyiv. Economics, 6(213),
20-31, https://doi.org/10.17721/1728-2667.2020/213-6/3 (in Ukrainian).

Vicente, R. (2011). Modelling Quality of Life and Population Growth. The Case of the Barcelona Metropolitan
Area, Spatial Economic Analysis, 6(1), 83-109, https://doi.org/10.1080/17421 772.2010.540034.

Yelisieieva, O., & Sarychev, V. (2017). Formation of human development scenarios based on impulse
and cognitive models in globalisation condition. Bulletin of Dnipropetrovsk University. Ser.
World Economy and International Economic Relations, 9(25), 29-43. (in Ukrainian).

Zagorski, K., Evans, M., Kelley, J., & Piotrowska, K. (2014). Does national income inequality
affect individuals’ quality of life in Europe? Inequality, happiness, finances, and health.
Social Indicators Research, 117(3), 1089-1110.

Amnacracia [linenxo, €srenis Kopanenko-MapueHnkoBa,
Ouena Kpaseus, Pagau Jlizyr

KOIrHITUBHUI nIaxia 10 MOAEJIOBAHHSA SAIKOCTI )KUTTSA HACEJIEHHSA

Anoramisi. O1jiHKa CBOTO MOJIOKEHHSI OO0 PIBHS PO3BUTKY EKOHOMIYHOTO Ta JIFONICHKOTO KarliTaiy,
ToOy7I0Ba CTpATerii YIS TIBUIIICHHS SIKOCTI JKUTTS € BKpall BOKITUBIM TS JICP)KaBH, TOMY JIOCIIDKCHHS
TIOKA3HUKIB, 0 (POPMYIOTh SIKICTh KUTTS Ta BISBIIOTH HAWOUTHIIMI HA HEl BIUIMB JOCI 3aTHIIAETHCS
aKTyaJbHIM TITaHHsIM. OCKITBKHE caMe TIOHSTTS SIKICTh JKUTTS € OaraTOKOMITOHEHTHOIO KaTeropi€ro, sIKY
XapaKTepPU3yIOTh SIK 00’ €KTUBHI, TaK 1 Cy0’€KTHUBHI MOKA3HHKH, TOMY BBAOXKAEMO JOLIGHIM CTPYKTYPH3ALIO
3HaHb NP0 (DaKTOpPHE CEPEIOBHINE, IO (DOPMYE SIKICTh JKUTTS HACENICHHS, 1X BiZOOPAKCHHS IILIIXOM
(hopMyBaHHsI KOTHITHBHOI MOJIEJTi, IPOBE/ICHHSI il CTATMYHOTO aHAI3y JUTsl BUSBICHHS (DaKTOpIB, 1110 MAIOTh
HAMOUTBIIVIT BIUTMB HA SIKICTh JKUTTS UL TIBUINCHHS il PIBHSA, IO ¥ BimoOpaXkac MeTy NOCIIDKCHHS.
[ToOynoBaHO KOTHITUBHY MOJIENh SIKOCTI XKUTTS y BHIIANI 3BaKEHOTO oprpad)y, SKHii CTBOPEHO Ha OCHOBI
22 TIOKa3HUKIB COIIATFHO-CKOHOMIYHOTO CTAHOBHIIIA TOMOTOCTIONAPCTB YKpaiHu, 10 00’ €[HaHI Y YOTHPH
TPy, a came: HaceJIeHHsl, OCBITAa Ta 3/I0pOB’sl, TIOKA3HWKU EKOHOMIYHOrO crany. CTpYKTypHHIl aHai3
KOTHITMBHOI MOJIEITi JIaB 3MOI'Y OLIHWTH KJIacH (haKTopiB, BCTAHOBUTH CHCTEMHI XapaKTEPUCTHKU MOZIEI,
BUSIBUTH (DAaKTOpH, 1110 MAIOTh HAHOUTHIINIA BIUTMB HA CHCTEMY Ta OLIHHTH iX BaroMiCTb IIPH MOJICITIOBAHHI
CaMOPO3BUTKY CHTYyallil. 3 ypaxyBaHHSIM Bar (hakTopiB Ta 30BHIIIHHOTO BIUIMBY BHU3HAYCHO, 1110 HA OLIHKY
SIKOCTI JKUTTS HACEJICHHsI HAHOUTBIINI BIUIMB 3IIHCHIOE Tpyma (PaKTOpiB 3MOPOB’sl, TIPH IIHOMY 3POCTAHHS
TIOKA3HMKA SIKOCT] JKUTTS] HAHOLITBIIIE CIIPUSIE 3pOCTAHHIO YFCEIBFHOCTI HACEIICHHS Ta 3MEHIITY€ HOT0 MIrparlifo.
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PENITENTIARY CRIME AS A SOCIAL PHENOMENON INHERENT
IN PLACES OF NON-FREEDOM IN UKRAINE

Abstract. Penitentiary crime as a social phenomenon inherent in places of non-freedom in
Ukraine is described in the article. The opinions of foreign and domestic scientists on the concept of
penitentiary crime are analyzed. Penitentiary crime in places of incarceration is identified according to the
typology of the object of a criminal offense. The author’s definition of penitentiary crime is formulated.

We have identified crime in places of non-freedom according to the typology of the object
of a criminal offense committed in places of non-freedom, dividing it into the following groups:
1) penitentiary criminal offenses; 2) violent criminal offenses; 3) narcotic criminal offenses;
4) criminal offenses against property; 5) official and corruption offenses. All of them together
characterize penitentiary crime.

Keywords: crime, offense, convicted person, employee, institution, punishment

Introduction. Ukraine is independent for 30 years and we are all standing in
the way of developing a democratic state governed by the rule of law. Unfortunately,
we can note that the criminal situation in the country is such that a person and his
life have not become a priority of the state. Although, the state should provide the
country with such a procedure for regulating legal relations that could protect a
person, society and the state from criminal offenses.

One of the paradoxes of the national penitentiary system is that persons who
are isolated from society for committing criminal offenses in order to correct them,
resocialize them and prevent the commission of a new criminal offense, repeatedly
violate the criminal law norm, again commit new criminal offenses, sometimes
even of greater severity than those one for which they are serving a sentence.

Studying the criminological theory of penitentiary crime in places of
non-freedom of Ukraine, we may to the conclude that its manifestations at all levels of
the development of public relations were a destructive force for human life, its protection
of rights and freedoms. Unfortunately, the country’s state institutions, first of all law
enforcement agencies, are not able to resist penitentiary crime, which by its actions
threatens not only the authority of justice, but also the national security of Ukraine.
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Analysis of recent research and publications. The theoretical basis
for the study of penitentiary crime as a social phenomenon inherent in
places of non-freedom in Ukraine was the scientific works of domestic and
foreign scientists representing various branches of scientific knowledge,
such as: L. Bagria-Shakhmatov, A. Bogatyrev, O. Bogatyreva, V. Grischuk,
T. Denisova, A. Juzha, A. Dolgova, A. Dudorov, O. Kolb, V. Kuznetsova,
. Kopotun, V. Kudryavtseva, O. Mikhaylik, S. Miroshnichenko,
Yu. Okud, M. Puzyrev, A. Stepanyuk, B. Trubnikov, O. Shkuta and other researchers.

The purpose of this work is to study penitentiary crime as a social
phenomenon inherent in places of non-freedom in Ukraine. Therefore, we set
the task to analyze the impact of general crime on penitentiary crime in places of
non-freedom in Ukraine, as well as to formulate its author’s definition.

Formulation of the main material. Penitentiary crime is formed in
the conditions of execution and serving of criminal sentences and its constant
powerfully affects the human consciousness in places of non-freedom of the
State Penitentiary Service of Ukraine. If someone thinks that penitentiary crime
can be overcome by various forms and methods, they are deeply mistaken.
C. Beccaria offered the theory of a “born Criminal”, where he expressed his own
opinion that there are people who are prone to committing a crime from birth
(C. Beccaria, 2014, p. 222).

We should agree with this theory, moreover, the change in social
formations, the scientific search for the prevention of penitentiary crime, have
changed the views of criminologists, in general, on the problem of crime.
Today, there are all reasons to say that biologically every person is prone to
committing a criminal offense, and it is important to note that he commits it, it
is another matter in what form.

In order to prove that penitentiary crime is a social phenomenon which is
inherent in places of non — freedom in Ukraine, we will try to apply a comparative
method of solving this problem. Without going into a scientific discussion with
domestic and foreign theorists regarding the problems of crime, at first we conducted
a certain cross-section of the scientific vision of crime in general Thanks to this, we
were able to express our own vision on the problem of committing a new criminal
offense in places of non — freedom by persons serving sentences.

Firstly, there is such natural phenomenon as crime in society, and it is generated
by people themselves in its various manifestations. According to the results of public
opinion polls conducted in recent decades, people in many countries of the world
put it in second or third place according to importance after economic problems
(O. Juzha et al., 2020, p. 50). So in places of non-freedom there are persons who
not only committed a criminal offense for the first time, but also those one who
have a criminal record, are authorities in places of non-freedom, adhere to a certain
subculture, and so on. Therefore, the commission of a new criminal offense on their
part is not something extraordinary. This is their lifestyle and behavior.

Therefore, it is appropriate to refer to foreign experience in this context.
So, in foreign criminology, the theory according to which a prison is considered
as a “school of crime” is called the theory of differential association theory. Its
founders and followers are such American criminologists as Edwin Sutherland and
Donald Cressy (E. Sutherland, & D. Cressey, 1966). The theory of differentiated
communication has determined the development of scientific thought of American
criminologists and other scientists dealing with the problem of crime. Moreover,
now this theory is the most common in western criminology, judging by the number
of journal articles which talk about how it is tested, analyzed and developed
(E. Sutherland, & D. Cressey, 1966, p. 7).

The existence of these problems in a comparative context puts on the agenda of
not only national, but also foreign science the need to introduce innovative methods
of preventing penitentiary crime. Particularly, according to F. Potier, director of the

102 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, no. 2, 2021

National School of prison staff of France, it is advisable to introduce the study of
criminological programs in French universities in order to help solve a number of
problemsintheprisonsphere.Inaddition,astheFrenchpenitentiaryexperienceshows,
this European country has tested “non-standard” methods which help overcome
the criminogenic qualities of the convicted person’s face. Thus, those convicted
persons of violent crimes, or persons who are prone to violence while serving their
sentences (“violent inmates”) are involved in a special program in which they
work to tame wild horses, which ultimately teaches them to control themselves
(P. Pottier, 2015).

Secondly, the change of one social formation to another, the creation of
knocking obstacles in the form of social and economic vices, crime acquires new
transformational processes. So the foreign scientist N. Kuznetsova studying the
causes and conditions of crime characterized it such way — it is a relatively massive,
historically changing social, having a criminal-legal character, a phenomenon of
class society, consisting of the entire set of crimes committed in a certain state in a
certain period of time (P. Pottier, 2015, p. 173).

Today, in criminological science, you can count more than ten author’s
definitions of crime, each of which corresponds to the subject and object of crime.
As for the concept of penitentiary crime, domestic scientists note it as a criminal
offense committed by those one sentenced to imprisonment, and who encroach on
the established procedure for the execution/serving of this sentence (O. Juzha et
al., 2020, p. 548).

Thirdly, the state, level, dynamics, geography of crime, its qualitative
indicators are influenced by negative social phenomena (in criminology they are
called background phenomena), which are dangerous, because they feed and interact
with crime. Among such negative social phenomena, it is worth highlighting: drug
addiction, prostitution, alcoholism, sexual promiscuity, the spread of sexually
transmitted diseases and Aids, vagrancy, and so on.

At the same time, according to some domestic scientists, negative social
phenomena should also include the harmful anti-legal policy of the state, leading
to general impoverishment of the population, being in a constant stressful state, the
survival of the individual and his family members, lack of care or ostentatious care
for the underprivileged. Victims of such policies become vulnerable categories of
citizens and can become victims of committing a criminal offense (A. Babenko et
al., 2018, p. 127).

It is important to note that places of non-freedom, unfortunately, do not
exclude the commission of such negative social phenomena as drug addiction,
alcoholism, sexual promiscuity, the spread of sexually transmitted diseases and
aids, the carrying of prohibited items, and so on. At the same time, over the past
five years, there has been a tendency to increase the level of penitentiary crime
in places of non-freedom. Among the most common criminal offenses committed
in places of non-freedom, it is worth highlighting: penitentiary criminal offenses
which are provided for (articles 391, 392, 393 of the Criminal Code of Ukraine);
criminal offenses in the sphere of drug trafficking; criminal offenses in the sphere of
property (Article 185 of the Criminal Code of Ukraine is particularly highlighted).

Our study of penitentiary crime in places of non-freedom (2016-2020)
showed that the above-mentioned criminal offenses are most often committed
by convicts on working days (70 %); in residential areas of institutions
(8.6 %); in industrial areas (3.6 %); in disciplinary insulator, chamber-type premises
(27.3 %), at night (17 %), which indicates a difficult operational and official
situation in institutions for the execution of criminal sentences.

According to the data of the Ministry of Justice of Ukraine, according to
the results of the work of bodies and institutions for the execution of sentences in
2017, the most criminogenic are Correctional colonies of medium security, where
persons who have already served a sentence of imprisonment are held. By the
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way, more part of criminal offenses is committed at night in these colonies and on
working days of the week in residential areas (Ministry of Justice, 2017, p. 7).

Fourthly, the state policy in the field of countering and preventing crime
against the background of public changes requires updating the criminal law block
of legislation. First of all, society needs a new and, most importantly, effective law
on criminal liability, as well as the adoption of a new penitentiary law.

At the same time, the study of this problem has shown, if scientists in the
field of criminal law are working powerfully on the new law on criminal liability,
the Ministry of Justice of Ukraine as the legal successor of the State Penitentiary
Service of Ukraine for the entire period of existence of the Criminal executive code
of Ukraine (2004-2021) has made so many changes and additions to it that in the
general aggregate gave rise to total haphazardness, ambiguity of interpretation of
its norms and created significant obstacles in the practical activities of bodies and
institutions of execution of sentences.

Moreover, constant changes and additions to the criminal executive legislation
of Ukraine indicate the lack of a proper theoretical base and modern scientific
methodology for understanding the social essence of criminal executive legal
relations and the formation of its system, the subjects of which are, on the one hand,
the state through its institutions, and, on the other hand, prisoners and convicts. So
penitentiary crime is a special type of crime, so it is inherent only in those criminal
offenses which are committed by convicted persons while serving a sentence.
Otherwise, the commission of criminal offenses by a person who has not received
a court verdict cannot be considered as penitentiary crimes. Because penitentiary
crime is a special type of crime, so it is inherent only in those criminal offenses
which are committed by convicted persons while serving a sentence. Otherwise,
the commission of criminal offenses by a person who has not received a court
verdict cannot be considered as penitentiary crimes.

Fifthly, crime in places of non-freedom is considered by national scientists
as the most socially dangerous act, because it is committed in strict isolation,
previously convicted person, under the supervision and control of personnel.
Recently conducted applied studies in the field of crime prevention in places of
non-freedom have shown that there is no single point of view on the type of such
crime among national and foreign scientists.

In particular, foreign scientists V. Kudryavtsev and V. Eminov believe that
crime in places of non-freedom is a part of recidivism, which is characteristic
of penitentiary institutions (1995, p. 421). Ukrainian scientist O. Juzha believes
that crime in places of non-freedom is the so-called “penitentiary recidivism”,
which provides for the commission of a new criminal offense by persons serving a
sentence in the form of imprisonment (2004, p. 134).

Another Ukrainian scientist Yu. Orel considers crime in places of non-freedom
as penitentiary crime, which is a component of crime in general and recidivism in
particular, and which is characterized by a specific place of committing a criminal
offense, its peculiar subject and expressed by its orientation against other convicts
or the staff of the penitentiary institution (2016, p. 140).

This position is supported by domestic scientists in the field of penitentiary
science 1. Bogatyrev, M. Puzyrev, who consider crime in places of non-freedom
as penitentiary crime. They note that it is a type of recidivism and collectively
combines criminal acts related to the process of execution and serving sentences,
has its own patterns, quantitative characteristics and in this regard requires specific
state and public anti-criminal measures of influence (2012, p. 170).

Modern research has also established that the problem of recidivism is relevant
both for the countries of the world as a whole and for Ukraine in particular. At the
same time, recidivism exists due to its subject composition, that is, recidivists. It
is important to note that the relevance of considering the relevant categories is
explained by the following circumstances:
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1) public danger, which is characterized by the repeated commission of criminal
offenses by the same persons after serving the sentence (or in the process of serving
the sentence, that is, after the fact of conviction) for a criminal offense committed for
the first time. In other words, there is a possibility of repeated harm to values taken
under the protection of the law on criminal liability, such as life, health, property, etc.;

2) the fact of committing a recidivist indicates that an effective punitive,
correctional and preventive effect was not carried out on the person of the recidivist
(so the goal of special prevention was not achieved), which, firstly, indicates the
need to increase attention to the relevant subject on the part of authorized subjects,
and secondly, the development of additional measures for general social and special
criminological prevention of recidivism. Considering these features, a system of
penitentiary institutions (correctional colonies) has been built in Ukraine, taking
into account the corresponding categories of convicts for persons of both sexes:
both men and women (S. Khalymon et al., 2021).

A change in the paradigm of penitentiary crime in places of non-freedom
in connection with the Resolution of the Cabinet of Ministers of Ukraine no. 343
(2016). Unfortunately, the transfer of the State Penitentiary Service of Ukraine to
the subordination of the Ministry of Justice of Ukraine did not show the positive
result which society expected. Nothing new hasn’t been created for the last five
years, except for the complete dismantling of the penitentiary service, the state has
incredibly weakeneditsinfluence onorganized crimeandrecidivism, thereby creating
the ground for penitentiary crime. Taking this into account, Ukrainian scientist
A. Bogatyrev in the process of conducting a study of crime among convicts in
places of non-freedom noted that he had established cases when convicts did not
want to be released from places of non-freedom, explaining that no one expects
them, except for unemployment, homeless, destitute in freedom, and therefore they
calmly go to commit a new criminal offense (2019, p. 97). By the way, such cases
are also confirmed by the results of a poll of personnel of penitentiary institutions.
So, crime in places of non-freedom can reach such proportions that we can say
about the systemic crisis in the activities of bodies and institutions of execution
of sentences, about their inability to ensure personal safety of both convicts and
personnel of places of non-freedom.

The most dangerous thing is that over the past two years, mass disobedience
of convicts has taken place in State Penitentiary institutions. In particular, during
2019, the facts of mass disobedience were commented on April 28, 2019 in the
state institution “Cherkasskaya correctional colony” (no. 62), individuals who
were held in the colony showed group disobedience to the legal requirements of
the administration, committed an attack and inflicted injuries of varying severity
on employees of the institution. One of the injured employees of the institution
was admitted to the hospital in serious condition. About 30 convicts participated
in the incident. On May 27, 2019, in the state institution “Pivdenna correctional
colony (51)”, while transporting 6 convicts from the colony to other institutions,
led by the so-called “watchers”, other convicts showed group disobedience to the
legal requirements of the administration, attacked and inflicted injuries of varying
severity on 7 employees of the institution, set fire to the fire truck, the duty
station and the library of the institution. On June 5, 2019, in the Pyatikhatskaya
correctional colony (no. 122), a group of convicts refused to comply with the
colony’s daily routine, namely, to go out for an evening check. In response to
comments on this issue from the colony administration, they incited other convicts
to group disobedience, called for not going to the canteen and non-compliance
with other measures provided for in the daily routine. In the local section of the
Department, convicts set fire to mattresses, clothes of the established sample,
bedside tables, and demanded that the administration weaken the regime of
detention (2019, p. 13).

The above facts of group disobedience of convicts confirm our hypothesis
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that the operational situation in places of non-freedom is quite tense. Among the
reasons for this condition are the following ones:

— influence on crime in places of non-freedom of organized criminal groups
located outside Penitentiary institutions;

— the presence of serious shortcomings and contradictions in the activities
of the administration of the penitentiary institution seriously affects the criminal
motivation of the convicted person and encourages him to commit a new criminal
offense in places of non-freedom;

— non-compliance with the current legislation with the conditions of serving
a sentence, in particular, it applies to the norms of living space, rules of sanitation
and hygiene, catering, medical care, etc. The convicted person must be sure that the
state respects his rights and freedoms, honor and dignity, and helps him to embark
on the path of correction and re-socialization;

— the presence of illegal connections of convicts with the staff, especially in
carrying prohibited items and substances, which give rise to the commission of
corruption acts, abuse of official position among the staff, etc.;

— the use of various types of torture by the staff of penitentiary institutions to
convicts causes a negative reaction by convicted persons, so they are forced to take
extreme measures to protect their rights and freedoms;

— the lack of scientifically based applied researches of problems of crime
prevention in places of non-freedom in the administration of penitentiary institutions,
scientific and practical recommendations, educational and methodological literature
on these issues, in our opinion, limits the legal opportunities of personnel of places
of non-freedom to use them at preventive work with convicts who are prone to
committing a new criminal offense in places of non-freedom.

Summing up the conducted research of penitentiary crime as a social
phenomenon inherent in places of non-freedom in Ukraine, we can say that this
crime, having its own determinants, shows the imperfection of assigning such
a type of punishment as imprisonment for a certain period of time to persons
who have committed a criminal offense. At the same time, it shows insufficient
professionalism on the part of employees of penitentiary institutions in working
with convicts, as well as their professional deformity, which requires constant
monitoring by the Ministry of Justice of Ukraine.

Conclusions and prospects: the segment of the studied material presented in
this article allowed us to record the following conclusions. First, we have identified
crime in places of non-freedom according to the typology of the object of a criminal
offense committed in places of non-freedom, dividing it into the following groups:
1) penitentiary criminal offenses; 2) violent criminal offenses; 3) narcotic criminal
offenses; 4) criminal offenses against property; 5) official and corruption offenses.
All of them together characterize penitentiary crime.

Secondly, we have proposed the following author’s definition of penitentiary
crime as a social phenomenon which is inherent in places of non-freedom in
Ukraine-this is a certain group of criminal offenses committed by a special subject,
during the period of serving a sentence, only in places of non-freedom, characterized
by a specific public danger, aimed at undermining the authority of justice and the
administration of penitentiary institutions.

Thirdly, the transfer to the Ministry of Justice of the state criminal service
of Ukraine gave rise to insufficient state control over places of non-freedom and,
as a consequence, penitentiary crime poses a serious danger to the state, hindering
the achievement of the goals of punishment, correction and re-socialization of
convicts. Another conclusion is quite obvious : the punitive system, types and
system of punishments is such one, which society wants it to be.

Fourth, own position is justified that the dismantling of the penitentiary
service of Ukraine carried out by the Ministry of Justice of Ukraine for five years,
unfortunately, did not stabilize the operational situation and the status of law and
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order in places of non-freedom. A proposal is being made to remove the current State
Penitentiary Service of Ukraine from the subordination of the Ministry of Justice of
Ukraine, providing for the creation of an independent central executive authority.
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IBan Boratupbos

NEHITEHIIAPHA 3JIOYUHHICTD SIK COUHIAJIBHE SIBULIE, IITO IPUTAMAHHE
MICISAM HECBOBO/IA B YKPATHI

AHoTanig. Y cTaTTi po3KpHTa MEHITCHI[IapHA 3JI0YMHHICTH SK COIialbHE SBHIIE,
0 TpUTAaMaHHE MicIsIM HecBoOoaM B VYKpaiHi. [lo-mepmie, aBTOp  BHAIIUB 3J0YHH
y MiCIsIX HecBOOOAM 3a THUIOJOTiEl0 O00’€KTa KPUMIHAJIBHOIO IPaBOMOPYIICHHS,
BYMHCHOTO B MICIIX HECBOOOIM, TMOMIIMBINKM HOTO Ha Taki Trpynu: 1) MeHITEHIapHi
KpPUMIHQJIBbHI IPaBONOPYIICHHS; 2) HACWIBHHUIBKI KpPUMIHAJIbHI IPAaBONOPYLICHHS;
3) HaApKOTHYHI KpPUMiHAJIBHI TPABOTOPYIICHHS, 4) KPUMIHAIBbHI MPABOMOPYIICHHS
MPOTH BJIACHOCTI; 5) cny>i<6013i Ta Kopynuip”mi MPaBOMOPYIICHHS. YCi BOHH pa3oM
XapaKTepHU3YIOTh HeHlTeHI_llapHy 35104uHHICTB. [lo- -ZpyTe, 3amporOHOBAHO TAKE ABTOPChKE
BH3HAUCHHs TMEHITEHI[IapHOl 3JIOYMHHOCTI SIK COIaJbHOTO SBHUIA, SKE IpPUTaMaHHE
MicusiM HecBoOoam B VYkpaiHi — 1€ TNeBHa TIpyna KpUMiHAJIBHUX IPaBONOPYIIEHB,
BUYMHCHHX CICIIaJIbHUM Cy0’€KTOM IIiJi 4Yac BinmOyBaHHsS IOKapaHHS JIMIIC B MICIIX
HECBOOOMHU, IO XapaKTepU3YIOThCs KOHKPETHOI CYCIIJIBHOK HeOE3MEeKO, CIpPSIMOBaHUX
Ha TIiJPUB aBTOPUTETY TPABOCYAAS Ta YIPABIiHHA TNEHITCHIIADHAMH YCTaHOBAMH.
ITo-TpeTe, HaronomeHo, Mo nepegada 10 MinictepcTBa octuilii JepkaBHoi KpHMiHanLHoI
CIY)KOH YkpaiHu mpusBena 10 HEIOCTATHOrO JEPKABHOTO KOHTPOIIO 32 MiCLSIMH
HecBoOOH, 1, SIK HACIIIIOK, IEHITEHIlIapHa 3JI0Y4MHHICTh CTAHOBUTH CEPHO3HY HEOe3MeKy s
JIepKaBH, MEPELIKOIKAI0YN JOCITHEHHIO MOcTaBIeHuxX 1ineil. [lo-geTBepre, 00IpyHTOBaHO
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BJIaCHY MO3MUIII0 CTOCOBHO TOT'O, IO AEMOHTAX MEHITEHIIapHOI CIy)O0M YKpaiHU MpOTITroM
II’ITH POKiB, KU MpoBoxuB MiHICTEpCTBO fOocTHIIi YKpaiHM, Ha Kajlb, HE CTabili3yBaB
ONEpaTUBHY OOCTAaHOBKY Ta CTaH IMPaBOMOPSAAKY B Micmsax HecBobomu. BrHocuthes
MPOTIO3HUIIisl BUBECTH Jifouy JlepkaBHY MEHITEHIIapHY CIyKO0y YKpaiHM 3 MATOPSIAKYBaHHS
MinictepctBy toctuiii Ykpainu, nepenbauuBIIM CTBOPEHHS CaMOCTIHHOIO LEHTPAJIbHOTO
OpraHy BUKOHAaBYOI BJIaJU.

Kniouosi cnosa: snouunnicms, npagonopyuienms, 3acyOdiceHull, NpayieHux, yCmauosd,
nokapaums
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LIQUIDATION OF MULTI-APARTMENT BUILDING CO-OWNER
ASSOCIATION UNDER THE COURT DECISION

Abstract. The article examines the grounds, the procedure for liquidating a multi-
apartment building co-owner association (MABCOA) under the court decision. The strategic
(the need to adapt national law to EU law) and regulatory (substantive and procedural)
measurements of the feasibility of improving the legal mechanism for liquidating the
MABCOA under the court decision are indicated. A classification of rules regarding the
grounds and order of such liquidation into causal and procedural ones is proposed. The
markers for resolving the dispute on the liquidation in the MABCOA have been concretized:
will the claim be satisfied before the restoration of the rights and legitimate interests of the
co-owner in the MABCOA?; will there be any court interference in the activities of the
MABCOAY?; will the satisfaction of the claim not violate the rights and legitimate interests
of other participants in the MABCOA? The signs of violations during the creation of the
MABCOA as grounds for its elimination have been clarified: such violations must be of a
significant, collective nature, and they cannot be eliminated in the current activities of the
MABCOA. The expediency of introducing class action lawsuits into the national system is
reasoned since evidence of the fact of collective violation of the rights of co-owners of a
multi-apartment building during the creation of the MABCOA is possible only if a particular
community of co-owners of a multi-apartment building is provided with a legal opportunity
to go to court since the conflict is based on the issue of the same-type violation of the rights
of such co-owners. It is proposed to enshrine the guarantees of voluntary execution of a court
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decision on the liquidation of an economic entity by granting the state registrar the right to
apply to the court with a statement of claim on the appointment of officials of the economic
entity responsible for carrying out the liquidation procedure after a certain period has elapsed
since the registration of information about the termination procedure of such economic entity.
Keywords: multi-apartment building co-owner association, co-owner, liquidation,
liquidation procedure, collective violation, class action lawsuit, state registrar, guarantee

Introduction. The strategic development of the national economic system
is determined by the need to adapt national legislation to the EU legislation,
deregulation, and liberalization of public regulation of economic activity. Article
89 of the Association Agreement between the European Union and the European
Atomic Energy Community and their member states, of the one part, and Ukraine,
of the other part, provides for the gradual liberalization of the conditions for starting
a business and a constant review of the legal framework for the establishment of a
climate for it following the obligations of the parties under international agreements
(Association Agreement between the European Union and the European Atomic
Energy Community and their member states, of the one part, and Ukraine, of
the other part, 2014). Clear and understandable grounds, the procedure for the
liquidation of economic entities by a court decision is one of the conditions for
liberalization and implementation of the principle of legal certainty in business,
and investment, including foreign investment, in the national economy.

Multi-Apartment Building Co-Owner Association (here in after referred
to as MABCOA) in Ukraine, Comunidal depropietarios (condomio) in Spain,
Lacooperative d’habitans (residents’ cooperative) in France, house associations
in Lithuania, housing associations in Poland is a relatively common form of
joint property management and maintenance of housing stock in good condition.
According to statistics in Ukraine, the number of MABCOAs for the period from
January 2021 to October 2021 is constantly increasing: in January — 35.353; in
February — 35.492; in March — 35.641; in April — 35.834; in May — 36.050; in June
—36.223; in July — 36.420; in August — 37.069; in September — 36.650; in October
—36.870 (State Statistics Service, 2021).

However, in Ukraine, this form of association has emerged relatively recently
in comparising with developed countries. Therefore, the practical implementation
of the provisions of the Laws of Ukraine On the Multi-Apartment Building
Co-Owner Association, On Housing and Communal Services, On Peculiarities of
the Exercise of Ownership in a Multi-Apartment Building in the context of the
economic and civil legislation (Economic Code of Ukraine, Civil Code of Ukraine,
Economic Procedure Code of Ukraine, the Law of Ukraine On State Registration
of Legal Entities, Individual Entrepreneurs and Public Associations) indicates legal
gaps and the expediency of specifying the procedure for liquidating the MABCOA
under a court decision.

This problem has one strategic and two regulatory dimensions mentioned above.
Regulatory dimensions are the material and procedural aspects of the liquidation of the
MABCOA under a court decision. The material aspect is due to the lack of procedural
rules regarding the grounds, order, and guarantees for the execution of a court decision
on liquidating the MABCOA in the Law of Ukraine On Multi-Apartment Building
Co-Owner Association, the Model Statute of the MABCOA approved by the Order
of the Ministry of Regional Development, Construction and Housing and Communal
Services of Ukraine. The procedural aspect is due to the impossibility of compulsory
execution of a court decision on liquidation of the MABCOA, changes in the legal
position of the Supreme Court of Ukraine concerning appropriate legal remedies in
disputes on liquidation of the MABCOA.

Analysis of recent research and publications. In the scientific doctrine,
the issue of liquidation of the MABCOA under a court decision is investigated
fragmentarily in the context of the analysis of the legal status of such an economic
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entity as a whole. In particular, Voinovskyi investigated the issues of strengthening
the institutional capacity of the local government system through the development
of the MABCOA (Voinovskyi, 2019). It is necessary to pay attention to the author’s
analytical information regarding the foreign experience of the functioning of the
MABCOA analogs in developed countries and the countries of the former Eastern
Bloc (Poland, Germany), which had to solve the issue of changing the form of
ownership from public to private concerning housing facilities (Voinovskyi, 2019).
Myrza investigated the contractual component of providing services for managing
a multi-apartment building (2011). Demchenko specified the peculiarities of
the legal regime of property in a multi-apartment building (2011). Chekhovska
considered the administrative and legal regime for de-shadowing the relations in
the production and sale of housing and communal services (2006). Significant
scientific achievements in the chosen research area are the works by Adamovych
(2021), Bohatyr (2021), Doroshenko (2017), Zhekov (2015), Zubatenko (2008),
Pohut (2020), Tytova (2006) on the liquidation of economic entities, termination
of non-profit associations. Adamovych points out the inconsistency between the
legally defined procedure for the liquidation of the MABCOA and the judicial
practice that was formed at that time (2021).

Issues related to the activities of the MABCOA in foreign countries were
studied by Maignan, Arnaud, Chateau Terrisse (2018), Szczepanska (2014),
Curzydto (2015), Sikorska-Lewandowska (2021), Douglas C. Harris (2011).
Substantially, MABCOA analogs in other countries perform a function similar
to national associations: they combine private ownership of a separate unit in an
apartment building with an inseparable part of the common property in the building
and the right to take part in the collective management of the private and shared
property. Regarding the grounds for the liquidation of such economic entities, they
can be conditionally divided into two groups: states that provide special grounds for
liquidation for the MABCOA and states in which general grounds for liquidation
are indicated for all economic organizations (including MABCOA).

A review of the scientific research indicates the lack of a comprehensive
analysis of the grounds, the procedure for liquidating MABCOA under a court
decision, considering current legislation, the latest judicial practice, the experience
of developed countries and countries of the former Eastern Bloc.

Purpose of the article is to develope proposals for improving the legal
mechanism for the liquidation of the MABCOA under a court decision.

Formulation of the main material. In the national legislation, the
procedure for liquidating the MABCOA under a court decision is regulated by
Articles 110, 111 of the Civil Code of Ukraine, Article 28 of the Law of Ukraine
On Multi-Apartment Building Co-Owner Association, Article 25 of the Law of
Ukraine On State Registration of Legal Entities, Individual Entrepreneurs and
Public Formations, Article 327 of the Economic Procedure Code of Ukraine,
Section VIII Grounds and Procedure for Liquidation, Reorganization (Merger,
Division) of Associations and Resolution of Related Property Issues of the Model
Charter of the MABCOA. Conventionally, these rules can be divided into causal
and procedural ones.

Causal rules determine the grounds for liquidating the MABCOA under a
court decision (Article 110 of the Civil Code of Ukraine, which is common to
all legal entities and economic entities). The legal basis for the liquidation of the
MABCOA under a court decision is violations committed during the creation of a
legal entity that cannot be eliminated (Civil Code of Ukraine, 2003). The initiators
of applying to the court with a statement of claim may be participants of a legal
entity or relevant state authorities. Among public authorities, the tax authorities
are vested with the powers to go to court with claims for the termination of a
legal entity and/or invalidation of constituent documents (subparagraph 20.1.37
of Article 20 Tax Code of Ukraine) (Tax Code of Ukraine, 2010); National
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Commission on Securities and Stock Market on the termination of a legal entity-
issuer due to its inclusion in the list of issuers with signs of fictitiousness, a joint-
stock company (Article 8 of the Law of Ukraine On State Regulation of Capital
Markets and Organized Commodity Markets, 1996). Based on the peculiarities
of the legal status of the MABCOA, tax authorities may initiate an appeal to the
court with a claim for its liquidation since MABCOAS are not issuers of securities,
financial institutions.

Analysis of judicial practice indicates that the initiators of the liquidation of
MABCOA in most cases are participants of MABCOA, co-owners of premises
(both residential and non-residential) in a multi-apartment building, tenants of
non-residential premises in a multi-apartment building, competing service
cooperatives. The dispute between one of the co-owners of a multi-apartment
building, atenant of non-residential premises, a service cooperative,anda MABCOA
has economic jurisdiction (decisions of the Grand Chamber of the Supreme Court
of April 18, 2018, in case no. 904/2796/17 (Decision of the Grand Chamber of the
Supreme Court, 2018, of February 6, 2019, in case no. 462/2646/17). In case of an
appeal against the fact of creation of a MABCOA by an individual who is not its
participant or co-owner of premises in a multi-apartment building, the dispute is
subject to consideration in civil proceedings (Decision of the Grand Chamber of
the Supreme Court of February 26, 2020, in case no. 473/2005/19, Decision of the
Grand Chamber of the Supreme Court, 2020).

When formulating the subject matter of the claim, plaintiffs, as a rule, choose
the following method of defense: on invalidating the constituent documents on the
creation of the MABCOA and canceling its state registration. Thus, the requirement
to eliminate the MABCOA is derivative and depends on the satisfaction of the
main one.

One of the most common grounds for invalidating the constituent documents
on creating a MABCOA is a violation of the mandatory procedure for notifying
the Constituent Assembly of co-owners of a multi-apartment building (Article 6
of the Law of Ukraine “On Multi-Apartment Building Co-Owner Association”).
Thus, for the liquidation of a MABCOA in court, it is necessary to prove the fact
of violation of the rights of co-owners of premises in a multi-apartment building
when creating the MABCOA. It should be noted that such grounds for satisfying
claims are indicated by both owners of premises in the house and other service
cooperatives that provided housing and communal services before the creation of
the MABCOA, tenants of non-residential premises in the building. According to the
established judicial practice, only the claims of the owners of the premises of the
residential building are subject to satisfaction. Concerning other persons (tenants,
servicing cooperatives), the initiation of such litigation is due to the establishment
by a MABCOA of higher rent or an attempt to interfere with the activities of the
MABCOA, which has signs of abuse of procedural rights and the choice of an
inappropriate method of protection.

It should be noted that in terms of satisfying the derivative claim, the legal
position of the Supreme Court of Ukraine has changed. According to the decision
of the Grand Chamber of the Supreme Court of Ukraine of June 29, 2021, the
cancellation of state registration of a MABCOA is not a proper legal means since
the cancellation of state registration of the MABCOA (registration record) under a
court decision cannot be the very liquidation of a legal entity, which occurs under
the procedure provided for in Paragraph 2 of Part 1 of Article 110 of the Civil Code
of Ukraine, and does not lead to the termination of the MABCOA, taking into
account the requirements of Article 25 of the Law of Ukraine On State Registration
of Legal Entities, Individual Entrepreneurs and Public Formations. Consequently,
a claim to cancel the state registration of an existing legal entity (MABCOA),
which is established following the relevant procedure and carries out its activities
for a long time, during the period of its existence having acquired the appropriate
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rights and obligations, will not lead to the restoration of the rights and legitimate
interests of the person filing such a claim (Decision of the Grand Chamber of the
Supreme Court, 2021). Thus, since the grounds for liquidation of a legal entity by
a court decision set out in Article 110 of the Civil Code of Ukraine are evaluation
categories, it is advisable to specify which violations of legal rules are sufficient
grounds for liquidation of a MABCOA under a court decision.

The chosen methods should be accessible and effective. There is a correlation
between the specific protection method and the content of the violated right and
interest. The main activity of the MABCOA is to perform functions that ensure the
implementation of the rights of co-owners to own and use the common property
of co-owners, proper maintenance of a multi-apartment building and adjacent
territory, assistance to co-owners in obtaining housing and communal services,
and other services of decent quality at reasonable prices and fulfill their obligations
related to the activities of the association.

The court, resolving such a dispute per se, must find answers to the following
questions: will satisfaction of the claim per se lead to the restoration of the rights
and legitimate interests of the co-owner in the MABCOA?; will there be any
interference by the court in the activities of the MABCOA?; will the satisfaction
of the claim violate the rights and legitimate interests of other participants in the
MABCOA?

The analysis made it possible to clarify the following thesis: for the liquidation
of the MABCOA in court, violations in the creation of the MABCOA must be
of a significant, collective nature. They cannot be eliminated during the current
activities of the MABCOA.

Noteworthy there are the regulations specified in the Code of Commercial
Companies of the Republic of Poland. One of the grounds for termination of an
economic entity is a decision of the register court, which is issued if there are
qualified constituent defects up to 5 years from the registration of the company,
i.e., recognition of the invalidity of the company (Vasilieva, Kovalishyn, & Gerbet,
2016, p. 126). According to Article 271 of the Code of Commercial Companies
of the Republic of Poland, the termination of the company’s activities may result
from a court decision issued at the request of a participant or member of the
company’s body if the achievement of the company’s goal is impossible or if other
valid reasons have arisen, or also at the request of a state body defined in a special
law if the company’s activities violate the right or threaten public order (Code of
Commercial Companies of the Republic of Poland).

The fact that the position of the Supreme Court of Ukraine regarding the
improper method of protection has changed does not exclude the facts of violations
of the rights of co-owners of the MABCOA due to the creation of the MABCOA
and the need to restore them. The way out of this situation may be through
implementation of class action lawsuit mechanism into the national legal system.
Proof of the fact of collective violation of the rights of co-owners of a multi-
apartment building when creating a MABCOA is possible precisely if a particular
community of co-owners of a multi-apartment building is provided with a legal
opportunity to appeal to the court because the conflict is based on the issue of
the same-type violation of the rights of such co-owners. This practice can also be
extended to corporate disputes.

Class action lawsuits are actively applied both in the states of the Romano-
Germanic and general legal systems (Federal Rules of Civil Procedure, the Class
Action Fairness Act of 2005), at the EU level. They are also the subject of research
in foreign legal doctrine (Mulheron, 2004, Redish, Julian, Zyontz, 2010, Weber,
Franziska and Van Boom, Willem H., 2017, Meller-Hannich, Caroline & Hoéland,
Armin, 2011, Clausnitzer, 2020). An analysis of foreign legislation and scientific
doctrine allows concluding that the introduction of a class action lawsuit system,
on the one hand, will help protect the rights of co-owners of a MABCOA, and on
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the other hand, neutralize possible abuses by tenants of non-residential premises,
serving cooperatives.

Procedural rules determine the procedure for liquidating a MABCOA under
a court decision. Procedural rules are contained in Article 28 of the Law of Ukraine
On Multi-Apartment Building Co-Owner Association, Section VIII Grounds and
Procedure for Liquidation, Reorganization (Merger, Division) of the Association
and Resolving Related Property Issues of the Model Charter of the MABCOA;
Article 25 of the Law of Ukraine On State Registration of Legal Entities, Individual
Entrepreneurs and Public Formations, Article 327 of the Economic Procedure Code
of Ukraine.

Execution of a court decision on the liquidation of the MABCOA involves a
procedural component. The procedure for liquidation of a legal entity provides for
a range of mandatory actions — repayment of existing accounts payable, alienation
of assets, dismissal of employees, and transfer of documents to the archive, etc.
Only after these actions have been performed and the relevant documents have
been submitted to the state registrar, an entry on the termination of the legal entity
is made in the register and not an entry on the cancellation of its state registration.

This procedure does not provide for enforcement. According to Part2 of Article
327 of the Economic Procedure Code of Ukraine, a court decision is executed by
sending it to the state registrar in the order of information interaction between the
Unified State Register of Court Decisions and the Unified State Register of Legal
Entities, Individual Entrepreneurs and Public Formations (Commercial Procedural
Code of Ukraine, 1991). However, the state registrar does not exclude a MABCOA
from the State Register of Legal Entities, Individual Entrepreneurs and Public
Formations but only records that the economic entity is undergoing the termination
procedure. An economic entity can stay in this state for an extended period. Until
the economic entity itself carries out the liquidation procedure, the state registrar
cannot fully comply with the court’s decision and exclude it from the register. It can
be stated that the legislation does not have effective mechanisms for influencing an
economic entity to implement a court decision regarding liquidation. The law of
EU countries provides for control by administrative or judicial authorities over the
liquidation of economic entities (Hnativ, 2016).

This indicates the expediency of enshrining guarantees of voluntary execution
of a court decision on the liquidation of an economic entity at the level of the law.
One of the options may be to grant the state registrar the right to apply to the court
with a statement of claim for the appointment of officials of the economic entity
responsible for conducting the liquidation procedure after a certain period from the
moment of registration of information about the termination procedure of such an
economic entity.

Conclusions. Thus, the conducted research allows formulating the
following conclusions and suggestions regarding improving the legal mechanism
for the liquidation of the MABCOA under a court decision. The grounds for the
liquidation of the MABCOA under a court decision are valuation categories. It
seems appropriate to provide them with the following content characteristics. To
liquidate the MABCOA in court, violations in the creation of the MABCOA must
be significant, massive, and cannot be eliminated during the current activities of
the MABCOA. The expediency of introducing a class action lawsuit mechanism
into the national legal system is argued. Proof of the fact of a massive violation
of the rights of co-owners of a multi-apartment building during the creation of
the MABCOA is possible only if a particular community of co-owners of a multi-
apartment building is provided with a legal opportunity to go to court because the
conflict is based on the issue of the same-type violation of the rights of such co-
owners. This practice can also be extended to corporate disputes. The introduction
of a system of class action lawsuits, on the one hand, will help protect the rights
of co-owners in the MABCOA, and on the other hand, it will neutralize possible
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abuses on the part of tenants of non-residential premises, serving cooperatives.
It is necessary today to enshrine legally the guarantees of voluntary execution of
the court decision on the liquidation of an economic entity. One of the options
may be to grant the state registrer the right to apply to the court with a statement
of claim for the appointment of officials of the economic entity responsible for
conducting the liquidation procedure after a certain period from the moment of
registration of information about the termination procedure of such an economic
entity.

The implementation of the proposals will contribute to streamlining and
providing some certainty to the process of liquidation of the MABCOA under a
court decision. However, there are other contradictory aspects in the activities of
the MABCOA that are not sufficiently regulated by the legislation: the legal regime
of the land plot, the adjacent territory for servicing the house, the mechanism of
control of the MABCOA members over its current activities, etc. The following
scientific research can be used to find ways to solve such problems.
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Jlrogmuiia Pynenko, bornan /lepeBsinko

JIIKBIIAIISA OPTAHI3AIIIL CIIIBBJAACHUKIB BATATOKBAPTUPHOI'O
BYJIUHKY 3A PILIEHHAM CYAY

AHoTanisi. Y cTarTi pO3MIAAAOTRCS IIACTaBH Ta MOPSAOK JiKBimaiii opranizamii
criBBIacHUKIB OaratokBapTupHoro Oynuuky (OCBB) 3a piteHHsM cyny. 3a3HaueHO cTparerivymi
HeoOXiIHICTh ajanTanii HallioHaJIbHOTO 3aKOHOJABCTBA 110 3akoHoaBcTBa €C Ta HOpMAaTHUBHI
(MarepianbpHO-TIpOlIECYallbHI) BHMIpH JOLUIBHOCTI BIOCKOHAJIEHHS HPAaBOBOTO MEXaHIi3My
nikBiganii OCBb 3a pimeHHsM cymy.

3anponoHOBaHO KiacH(iKalifo MpaBUI MIOAO IMIJCTaB Ta MOPSAKY TaKoi JiKBimamii
Ha MPUYMHHO-HACIIIKOBI Ta MporecyanbHi. KOHKpeTH30BaHO O3HAKW BHPIMIEHHS CIIOPY PO
niksigaiiro B OCBB: uu Oyne 3a70BOJICHO TTO30B SIK TaKHii 0 BIAHOBICHHS MPaB Ta 3aKOHHUX
intepeciB cmiBBnaciuka B OCBB?; uu Oyne cynoBe BTpydanHs B nisnbHicTe OCBB?; 4m
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HE MOPYIIUTH 3aJOBOJICHHS II030BY IpaBa Ta 3aKoHHI iHTepecHu iHmMX ydacHUKiB OCBEB?
3’sicoBaHO O3HAKM MopyueHs mix yac crBopeHHs OCBB sk migcraBu s HOro yCyHEHHS: Taki
MOPYIICHHS MalOTh HOCHUTH ICTOTHUHU, KOJNEKTUBHHH XapaKTep 1 HE MOXYTh OyTH YCyHCHi B
norouHii misimeHOoCcTI OCHB.

OOrpyHTOBaHO JIOIUIBHICTh 3alPOBa/PKEHHS] KOJEKTHBHHMX I1030BIB y HAI[lOHAIbHY
CUCTEMY, OCKUIbKM JOBeJeHHS (aKTy KOJEKTHBHOTO MOPYLIEHHS IIpaB CIIiBBIACHUKIB
OaraTokBapTupHOTO OyauHKY mijx dac crBopeHHs OCBB moxunBe nuile 3a yMOBH HassBHOCTI
KOHKDPETHOI CIUIBHOTH CIIIBBIACHUKIB. BIIACHHKAaM 0araroKBapTUPHOTO OyIMHKY HaJaeTbCs
IOpUIUTHA MOXKIIHBICTD 3BEPHYTHCS 10 CYAY, OCKIIBKH KOH(IIIKT IPYHTY€ETHCS HAa OMHOTHITHOMY
MOPYIICHH] IPaB TAKUX CIiBBIACHUKIB.

[IporoHyeThCst 3aKpinmuTH TapaHTii JOOPOBUILHOTO BHUKOHAHHS PILIECHHS CYAy PO
JIKBiALiI0 Cy0’€KTa TOCIOAApPIOBAHHS MUISIXOM HAaJaHHS NEPKABHOMY pEeECTpaTopy IpaBa
3BepTaTHCS [0 Cylay 3 MO30BHOIO 3asBOI0 PO NPHU3HAYCHHS IOCAAOBHUX 0ci0 cy0’ekra
TOCITOJJapIOBaHHS, BIAIOBIIAIBHMX 3a BEICHHS cy0’€KTa roCroJapioBaHHs. BUITH 3 IPOLIEAYPH
JKBigaMii yepe3 IeBHUN CTPOK 3 MOMEHTY PEeeCTparii BiIoOMOCTEH po Mpouenypy IpUITHHEHHS
TaKoro cy0’€KTa roCroaplOBaHHS.

Kniouogi cnosa: opeanizayis cnigenacHuxie 6aeamoxkeapmuprHo2o 0yOUHKY, CNiGIACHUK,
JKGIOayis, NIKEIOayitiHa npoyeodypda, KOLeKMUsHe NOPYULeHH s, KOLeKMUSHUL N0308, 0epHCAGHUL
peecmpamop, 2apanmis
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POLYGRAPH IN CRIMINAL PROCEEDINGS: PROSPECTS OF USE

Abstract. The problematic issues of using a polygraph in criminal proceedings, which
are relevant for many countries, are considered. Based on the analysis of judicial practice
and publications of recent years, including foreign ones, the solution of the following issues
is proposed: what should be the form of application of polygraph in criminal proceedings
(definition of investigative action); what is the basis for the use of a polygraph in criminal
proceedings; who can be the direct authorized subject of the polygraph application; what
should be the method of using a polygraph in criminal proceedings. Attention is drawn to the
importance of resolving these issues for investigative and judicial practice in accordance with
the laws of a country.

It is noted that the use of a polygraph requires the use of special knowledge in the field
of psychology. Therefore, the use of a polygraph in criminal proceedings is possible only during
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the psychological examination of a person in order to obtain indicative information to solve
the tasks set by the initiator of the examination. It is substantiated that the basis for the use of a
polygraph is the nature of the tasks of the initiator of the examination in the absence of medical
contraindications in the subject, as well as his written consent to the survey using a polygraph.
Only a psychologist with a polygraph operator as a technical assistant can be the subject of the
polygraph application and evaluation of the test results. The method of con-ducting a human
study using a polygraph expert determines independently, based on the tasks formulated by the
initiator of the examination.

It is noted that a separate study requires the preparation of a criminal psychological examination
using a polygraph, defining its tasks, methods of conducting and evaluating its results. The solution of
these problems in different countries will depend on the specifics of national legislation.

Keywords: criminal proceedings, polygraph, psychological examination, polling

Introduction. From the very beginning of the polygraph (scientific and
technical means of diagnosing psychophysiological features of a person) invention,
its active use began. Already in the early 2000s in the United States three main
areas of its use formed:

1) hiring to law enforcement agencies;

2) employees check, especially in security-related professions;

3) crime investigation.

In Ukraine practice of using a polygraph in these areas gradually formed.
A corresponding commercial market appeared: there are companies that produce
(import) polygraphs, sell them, train specialists, provide services in conductlng
polygraphic examinations for hire. The corresponding specialty “polygraph examiner”
also appeared. But the fact that polygraph testing of a suspect in a criminal activity
usually requires the use of a different technique than screening a future civil servant, is
often ignored. Montezinos (2010), J. Synnott, D. Dietzel, M. Ioannou (2015), note that
when using the same equipment, these techniques have significant differences, as they
must include different sets of tests (J. Montezinos, 2010, J. Synnott, D. Dietzel, &
M. Toannou, 2015).

The first and second directions of using a polygraph in Ukraine do not cause
much controversy in the application of its ability to identify people who by their
psychological qualities do not meet the requirements for a particular profession.
The third area, which is the use of a polygraph to obtain evidence in criminal
proceedings, causes discussions regarding possibilities of obtaining evidence,
the form and subjects of application of this technical means. The international
experience of the use of a polygraph by the police and the evaluation of its results
by courts is also quite ambiguous and contradictory.

Analysis of recent research and publications. The international experience
of using a polygraph by the police has a long history, which has generally received
a positive assessment. Many publications note the widespread use of the polygraph
in many countries (USA, Canada, Israel, Hungary, Russia and others) to obtain
data that allow to identify suspect in crime commission and other data relevant to
criminal proceedings. The practice of using a polygraph is based on the fact that
it allows to detect unconscious reactions of the human body to certain irritation
(questions, demonstrated items). For example, when a person answers questions
and tells a lie, he/she experiences physiological changes — increased heart rate and
respiration, increased blood pressure, increased sweating, and so on. The polygraph
is able to record such manifestations with the help of special sensors. Such unusual
for a given person reactions, recorded by a polygraph, give grounds to conclude
when a person told the truth and when a lie. Quite a significant role in the active
promotion of the widespread introduction of polygraph in the activities of law
enforcement agencies and courts is played by commercial companies interested in
expanding the market for their products and services.

But there are several negative aspects of using a polygraph, which are
observed by lawyers, psychologists and journalists who deal with this issue
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in many countries. J. Stromberg (2014) notes that the polygraph received an
aureole of errorfree lie detector, but this is far from the case. There are no specific
physiological reactions that can serve as indicators of untruth, the polygraph is able
to detect only the state of anxiety of a person at a certain point of his/her testing.
The same position is taken by the Singapore Bar Association (2018), providing its
clients with recommendations on behavior when taking a polygraph test.

The active use of a polygraph by the police and the emphasis on its
effectiveness are most often associated with the psychological influence on the
suspect (accused) which is determined by prevailing notion of the infallibility of
this technical means. The effectiveness of the polygraph is based on the idea that
the interrogated person who is trying to hide the truth, even before the test can
change his/her position and tell the truth. This does happen sometimes because a
person believes that his/her deception will still be detected by a “lie detector”. That
is, a positive result is achieved not as a result of using the “outstanding” scientific
and technical capabilities of the polygraph, but due to the psychological impact of
the very fact of using the “lie detector”.

This attitude to the use of the polygraph by law enforcement agencies raises
well-founded objections. Thus, A. Katwala (2020) notes that polygraph tests can
be casily transformed from a means of verifying other evidence into a way of
pressuring the accused to provide information that can already be used to obtain
evidence in a biased manner. An analysis of the practice of using a polygraph in
British Columbia (2016) states that the Supreme Court of Canada in one court case
stated that the results of the use of a polygraph cannot be presented in criminal
proceedings because they violate established rules of evidence, are not necessary
and lead to complications and confusion that can undermine justice. The ambiguity
of the results of polygraph testing of participants in criminal proceedings, the
possibility of violation of the rights of the accused and the established rules of
evidence is recognized as an obstacle to the recognition of such evidence in courts
of many countries where the polygraph is still used by police. At the same time, it is
recognized that one of the areas in which law enforcement agencies can effectively
use a polygraph is the control of convicts. This is especially true for sexual
offenders. What is meant here is a system of supervisory and social-educational
measures for convicts in the execution of certain types of criminal punishments not
related to imprisonment (probation). J. Wood, E. Alleyne, C. Ciardha, & Gannon
(2019) emphasize that the polygraph allows the police to obtain information which
is used by the police and the probation service to manage the risks that may be
posed by the offender while in society. Other authors also point to the sphere of
control over sex offenders released from serving a sentence under a license as
to direction of quite effective use of a polygraph by the police (O. Miller, 2020,
O.Bowcott, 2020, M. Graham, N. Wragg, R. O’Donnell, 2021). The same tendencies
of using a polygraph in criminal proceedings have appeared in Ukraine, what is
quite logical. It all started with an attempt to use the polygraph in operat10nal and
investigative activities and in criminal proceedings for interrogation purposes. The
results were similar to those in other countries. From time to time, a “lie detector”
was used to persuade a person who initially intended to conceal certain information
to give truthful testimony. The fact and results of the use of the polygraph were
recorded in the certificate, interrogation report, conclusion of psychophysiological
examination. Thus, by exploiting the notion of the polygraph’s infallibility in
detecting lie, it was possible to obtain important information that could be used
to obtain evidence. On this basis, the expression “pass a polygraph test” became
very popular, which was interpreted as a method of obtaining evidence in criminal
proceedings. This practice has found support among Ukrainian researchers
(Yu. Orlov, 2014, 1. Pirig, V. Kaiko, & L. Vardanyan, 2018, O. Motlyakh, 2015,
30-37). But Ukrainian courts treated the results of polygraph testing differently.
In some cases, they recognized such results as a source of evidence, and in others,
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they did not even recognize the conclusions of psychophysiological examinations
conducted by “polygraph specialists”. At the same time, the courts referred to
the absence of such expert specialty in the current regulations, as well as the
absence of polygraph examiners in the state Register of certified forensic experts
(O. Dufenyuk, & A. Kuntiy, 2016, p. 124).

The purpose of this article is to address controversial issues of using a
polygraph in criminal proceedings and to determine ways to resolve them.

Formulation of the main material. Of course, such situation can not be
acceptable. It seems that for the courts to recognize the results of the use of a polygraph
as evidence, a clear solution to the following problematic issues is required:

~ what should be the form of application of the polygraph in criminal
proceedings (determination of investigative method);

— what is the grounds for the use of a polygraph in criminal proceedings;

— who can be the direct authorized subject of the polygraph application;

— what methodology of using a polygraph should be applied in criminal
proceedings.

The solution to these problems is seen in the following. First of all, it is
necessary to treat the use of a polygraph as an examination (diagnosis) of the
inner world of the person, where the polygraph acts as a tool, a technical means
of recording psychophysiological reactions of the person to certain incentives
(irritations). The manifestation of these reactions is recorded in the form of
drawings with curved lines (polygrams), which need to be evaluated using
special knowledge in the field of psychology. In addition, it should be noted
that such an examination requires special conditions. Such conditions should
exclude the impact on the examined person of external irritations (bright light,
noise, vibration). Experiments with a polygraph in an ordinary room showed
that most of the exemined men were strongly psychologically influenced not
only by the questions asked, but also by the knocks of women’s shoes in the
hallway (G. Karpyuk, 2012, p. 13). Therefore, testing a person using a polygraph
is possible only in a spec1a11y equipped laboratory Thus, answering the question
about the form of application of the polygraph in criminal proceedings, it can
be argued that such a form can only be a forensic examination. The Ministry
of Justice of Ukraine has determined that such an examination is a forensic
psychological examination. In accordance with the approved scientific and
methodological recommendations, during the psychological examination in
order to obtain indicative information, a questioning can be conducted using a
special technical means —a computer polygraph. The aim of such questionning is
to obtain indicative information on: the degree of probability of the information
reported by the respondent; the completeness of the information provided by the
respondent; sources of information received by the respondent; the respondent’s
ideas about a certain event; other indicative information needed to construct
clues for investigation of certain events (On the amendment to the order of the
Ministry of Justice of Ukraine, Order of the Ministry of Justice of Ukraine).

As for the grounds for the use of a polygraph in criminal proceedings,
they are also reflected in the scientific and methodological recommendations
of the Ministry of Justice of Ukraine on forensic psychological examination —
the expert may conduct a questioning using a computer polygraph, based on
the questions posed by the initiator of the forensic examination. In this aspect,
another important condition is the presence of the written consent of the person
who is questioned with using a polygraph, based on the provisions of Part 2 of
Art. 28 of the Constitution of Ukraine, which prohibits medical, scientific or
other experiments on humans without their free consent. In other countries, this
issue is resolved in accordance with national law.

We also must add that the condition of the examined person must be considered,
which may interfere with obtaining reliable examination results (acute period of
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somatic diseases, acute pain, intoxication, etc.). A person may consciously put him/
herself into a condition that will not allow the expert to obtain reliable information,
for example, before testing the exemided person can drink alcohol, use drugs or
take certain pharmacological drugs. This is the way to deceive the polygraph. It
seems that a preliminary medical examination of the exemined person should be a
prerequisite to forensic psychological examination.

As for who can be the direct authorized subject of the polygraph testing, the
following should be noted. Since it is a forensic psychological examination, its
implementation is entrusted to an expert psychologist, who must meet the following
requirements specified in Art. 10 of the Law of Ukraine “On Forensic Examination™:
higher education in the field of psychology; education and qualification level not
lower than the specialist; passing special training and obtaining the qualification of
a forensic expert in the specialty “Psychology”.

Since such an examination involves the use of a complex technical means —a
computer polygraph, turning of which has significant influence at reliability of the
results of the examination, another specialist should be also involved — operator of
the polygraph (polygraph specialist). The polygraph operator is a technical assistant
of the expert who performs the function of managing the hardware and software
complex during the questioning. Therefore, the use of the term “polygraphologist”
seems incorrect.

The question of the methodology for using a polygraph in criminal
proceedings during a forensic psychological examination is problematic. The
issue is that currently in Ukraine there is no tested and approved in the prescribed
manner a single methodology of interviewing a person using a special technical
means — a computer polygraph. The study of publications on this issue gives
grounds for the conclusion that the general methodoogy should include two
stages: 1) identification of the normal background level of psychophysiological
activity of the human body (neutral questions leading to guaranteed true answers
and control questions which are uncomfortable for the exemined person and
lead to anxiety state of the examined person); 2) identifying the nature of the
examined person’s body response to verification questions coming from the
investigation subject matter (N. Azarova, 2016, 198 p.), psychophysiological
methods of research and examination using a polygraph: the curriculum of the
refresher course of the Faculty of Psychology and Social Work (Odessa National
University named after I. Mechnikov). Physiological responses to test questions
are compared with responses to neutral and control questions, on the basis of
which the expert concludes about the subjective significance for the person of
these questions in the context of the test.

The expert independently determines the methodology and procedure
for conducting a specific examination of a person with the use of a polygraph,
depending on the tasks formulated by the initiator of the forensic examination.
The findings of the examination are purely plausible and indicative and are only
one among other sources of information to be verified and evaluated, along with
another set of data obtained concerning the examined person.

Conclusions. Summarizing the above, we can draw the following conclusions:

1) the use of a polygraph in criminal proceedings is possible only in the
framework of the forensic psychological examination of a certain person in order
to obtain indicative information to address tasks of the initiator of the forensic
examination;

2) the grounds for the use of a polygraph is the nature of the tasks of the
initiator of the forensic examination in the absence of medical contraindications for
the examined person, under condition of his/her written consent to the ques-tioning
with the polygraph use;

3) the subject of application of the polygraph and evaluation of the exami-
nation results (testing) is an expert psychologist, whose technical assistant is the
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operator of the polygraph;

4) the methodology for conducting forensic examination of particular per-
son with the use of polygraph is determined by the expert independently, based on
the tasks formulated by the initiator of the forensic examination.

It seems that these provisions can serve as guidelines for deciding on the
in-itiation of a forensic psychological examination with the use of polygraph.
Issue of preparation to such an examination by one or another party of criminal
proceedings, determination of its tasks, methods of conducting and evaluation
of its results requires further research. The solution of these issues in different
countries will depend on the specifics of national legislation.
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AmnaroJiii Boio0yes, Tersina OpJioBa

MNOJITPA® Y KPUMIHAJIBHOMY NNPOLECI:
NEPCIHEKTUBU BUKOPUCTAHHS

AHoTauist. Po3rsanarorees mpo6ieMHi TUTaHHS BUKOPUCTaHHS noutirpada y KpuMiHaIbHOMY
MIPOBa/KCHHI, aKTyallbHi s 6aratbox KpaiH. Ha oCHOBI aHaImi3y CyoBOI PaKTUKH 1 MyOJTiKaIii
OCTaHHIX POKiB, Y TOMY YHCIIi 3apyO0iKHUX, TIPOMIOHYETHCS BUPIMICHHS HACTYITHUX MHUTAHB: KOO
MoBUHHA OyTH (opMma 3acTocyBaHHs monirpada y KpUMiHAIBHOMY MpPOBaKCHHI (BU3HAYCHHS
cimiyoi Ail); 10 € MiICTaBOK JUIs 3aCTOCYBaHHS mojirpada y KpUMIiHAJIBHOMY MPOBAKCHHI,
XTO MOXKe OyTH Oe3MOCepeHIM YIOBHOBAXEHUM CY0’€KTOM 3acTOCYBaHHs mojirpada; skoro
MOBUHHA OyTH METOAMKA 3aCTOCYBAHHS MoJIirpada y KpUuMiHAIEHOMY MTPOBaKCHHI.

[igxpecneno, mo:

1) BukopucTaHHA Tomirpada y KpUMiHAIFHOMY TPOBAKEHHI MOXUIMBE JIUIIE B PaMKax
CY/IOBO-TICHXOJIOTIYHOI €KCIIEPTU3H MEBHOI 0COOM 3 METOI0 OTPUMAaHHS Opi€HTOBHOI iH(popMarlii
JUIsl BUPIILICHHS 3aBJaHb 1HILIaTOpa CyA0BO-MEANYHOI EKCIIEPTH3H;

2) miacTaBoOIO JUIi BUKOPUCTaHHS Imojdirpada € XapakTep 3aBlaHb iHiLiaTopa CyloBO-
MEJIMYHOT eKCIIEPTU3H 32 BIICYTHOCTI MEAMYHNX MPOTHITOKAa3aHb y 00CTEXYBaHOI 0COOM 32 YMOBH
il MUCHMOBOT 3TO/IM Ha OTMUTYBAHHS 3 MOJITPap oM. BUKOPHCTAHHS;

3) cybO’exToM 3acTOoCyBaHHS momirpadga Ta OWIHKA  PE3yAbTaTiB  OOCTE)KEHHS
(TecTyBaHHs) € EKCIEPT-TICHUXOJIOT, TEXHIYHMM IIOMIYHHUKOM SIKOTO € oreparop moumirpada;
4) MeToauMKa TMPOBEJACHHSA CyHOBO-MEIMYHOI EKCIEePTH3U KOHKPETHOI OCOOM 3 BHKOPHUCTAHHAM
noirpada BU3HAYAETHCSI €KCIIEPTOM CaMOCTIHHO, BUXO/SIUM 3 3aBJaHb, I0CTABJICHHUX 1HILIATOPOM
CY/I0BO-MEJJMYHOT EKCIIEPTHU3H.

ABTOpY BBaXaOTh, MIO IIi MOJOXKEHHS MOXYTb CIYyTYBaTH OPI€EHTUPOM AJIsI BHPILICHHS
MTUTAHHS PO TI0YATOK CYAOBO-TICHXOIOTI9HO1 €KCIIEPTH3H 3 BUKOPUCTAaHHIM Homirpada. Bupimenas
LUX MMUTaHb Y PI3HUX KpalHax 3ajexaTuMe BiJ| crieln(iku HalllOHAJIbHOTO 3aKOHOABCTBA.

Kniouosi cnosa: xpuminanvhe nposaddcenns, noniepagh, ncuxonoiuna excnepmusd,
ONUMy6aHHs

Submitted: 19.03.2021
Revised: 26.06.2021
Accepted: 12.07.2021

122 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, no. 2, 2021

UDC 342.57

DOI:10.31733/2786-491X-2021-2-123-133
Volodymyr Andrii
TERTYSHNIK® FOMENKO®
D.Sc. in Law, D.Sc. in Law,
Professor, Associate Professor
Academician (Dnipropetrovsk State
(Academy University of Internal

. of political Sciences Affairs),

| of Ukraine, University
of Customs and Finance),
Ukraine

Ukraine

LEGAL ASSISTANCE AND PROTECTION IN CRIMINAL
PROCEEDINGS: INTERNATIONAL STANDARDS AND
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Abstract. The article analyzes the international standards of legal aid and protection
institutions in criminal proceedings, reveals doctrinal aspects of these institutions, highlights
ways to improve legislation taking into account the case-law of the ECHR, discloses the issues
of eliminating legal collisions, ensuring the effectiveness of institutions of protection and legal
assistance.

When deciding on the circle of persons who can perform the function of protection in
criminal proceedings, it is necessary to be guided by the provisions of international legal acts. In
particular, the national legislation should enshrine the main provisions of such an act as “Principles
and Guidelines of the United Nations regarding access to legal assistance in the criminal justice
system” (UN Economic and Social Council Resolution 2012/15, July 26, 2012).

The solution of the problem is seen in the need to supplement the criminal procedure doctrine
with a theoretical model of the legal counsel (legal counsel, legal attorney) and, accordingly, to
consolidate it to supplement the CPC of Ukraine with the norm “Legal assistance to legal attorneys”.
Legal assistance to witnesses, applicants, representatives of the legal entity in respect of which the
proceedings are carried out, taken, pledges, translators, experts, specialists, is provided by their
chosen legal attorneys (legal attorney).

Legal assistance — multiple-aspect bar activities, aimed at ensuring the rule of law, which
constitute the exercise of legal advice, assistance in drafting legal documents, initiating and
participating in the conduct of procedural action, evaluation of the appropriateness, reliability and
admissibility of evidence, the analysis of the legitimacy of legal decisions, the implementation of
measures for the restoration of violated rights.

Institute of protection — it is a holistic system of relatively isolated and independent and
joint special subject of regulation of specific legal norms that regulate an important part of public
relations in the State to ensure the rule of law and the protection of rights and freedoms of members
of the criminal justice.

In today’s criminal counsel may participate in criminal proceedings in three different status:
1) as a defender of the suspect, accused, convicted, justified; 2) as a representative of the victim of
physical persons; a legal entity that is affected civil plaintiff, civil respondent; third person; 3) as
legal assistant to the witness.

Prescription of the Constitution that exceptionally lawyer carries out representation of

© Tertyshnik V., 2021
ORCID iD: https://orcid.org/0000-0002-2993-0450
kreativlad@i.ua

© Fomenko A., 2021
ORCID iD: https://orcid.org/0000-0003-3755-4130
mail@dduvs.in.ua

ISSN 2786-491X (Print) 123



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, no. 2, 2021

another person in court, as well as protection from criminal prosecution does not mean establishing
the monopoly of lawyers to perform the function of protection.

Wise will introduce a new conceptual system of legal assistance and protection: 1) Protection
of the suspect can make as lawyers and other professionals in the field of law, for which there is no
reason for removal. 2) Defendant and defendant in court should carry only a lawyer who offered
to appoint judicial agent. 3) Legal assistance to victims, civil plaintiffs, civil and for third parties
(art. 63 of the CPC of Ukraine) can make as lawyers and other specialists in the field of law,
which can act in the procedural status of the representatives of the respective parties. 4) Legal
assistance to witnesses, applicants to other participants of the process can make as lawyers and
other professionals in the field of law.

Implementation of the constitutional principles of legal assistance and protection in criminal
proceedings requires a clear definition of the procedural status of the Defender, the representative
and law agent, development and adoption of the law on the independent Institute the investigation,
which has become an independent institution of the criminal procedural law.

Keywords: international standards of protection, the legal doctrine, protection, legal aid, an
independent human rights inquiry

Introduction. The legal system of legal assistance and protection in criminal
proceedings, based on the norms of the Constitution of Ukraine, Ukraine, develops taking
into account international legal acts and case-law of the ECHR. Judicial and legal reform
in Ukraine has taken certain steps in this direction to ensure the rule of law, but has not
ensured the formation of a holistic doctrine of legal assistance and protection.

The norm “Exclusively a lawyer shall defend against criminal charges”
(article 131-2) is fixed in the Constitution of Ukraine by the newly elected
Parliament of Ukraine, under the slogans of abolishing the monopoly of lawyers to
perform the functions of protection and legal assistance in 2019. On the one hand,
the “advocate’s monopoly” in criminal proceedings leaves unchanged and, on the
other hand, the concept of “prosecution” in the law is insufficiently legally certain,
because in the pre-trial stages of criminal proceedings against persons who are held
to responsible, the act of notification of suspicion is done. So the question about
subjects of protection from the ongoing public act of suspicious.

The relevance of the topic under study is caused by new revolutions of legal
reform, imperfection of existing laws, and insufficient analysis of legal aid problems.

Analysis of recent scientific researches and publications shows
that the problem of legal assistance and protection in criminal proceedings,
despite some attention of domestic (A. Biryukova, 2018, & 1. Golovan,
I. Dubivka, 2017, V. Zaborovsky, 2017, P. Malanchuk, O. Maslak, &
M. Voronkova, 2017, O. Maslyuk, 2017, V. Nor, & A. Voynarovych 2016,
S. Overchuk, 2016, V. Tertyshnyk, 2018), and foreign researchers
(Anagnostopoulos, Ilias. The right of access to a lawyer in Europe: A long road
to travel? (Speech at the CCBE Seminar on Human Rights — Athens, 2013), Case
of Shabelnik in Ukraine, Case of Zagorodniy in Ukraine, Coster van Voorhout &
E. Jill, 2016, Gavilan, & Jodesz, 2017, D. Giannoulopoulos, 2016, Gilbert, &
Dominic, 2018, Judgment of the European Court of Human Rights in the case
“Golovan in Ukraine”, 2012 (Application no. 41716/06), G. Letsas, 2013, Mutual
Legal Assistance Manual. Council of Europe. Belgrade, 2013, A. Soo, 2010, Te.
Theodore, 2018, “ANALYSIS-Deep Dive, Community legal aid service: Too
much, too soon?”, requires more integrative analysis taking into account modern
international legal acts (United Nations Principles and Guidelines relating to access
to legal assistance in the criminal justice system) and the case-law of the ECHR
(Decision of the European Court of Human Rights, 2011).

The purpose of this work is to determine ways to harmonize the doctrine
of protection and legal assistance in criminal proceedings, taking into account
international legal standards.

Formulation of the main material.

The doctrine of legal aid is a holistic and harmonious system of principles,
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beliefs, perceptions, ideas, concepts and model rules concerning the formation of
the legal Institute and operationalize effective legal assistance to persons entering
in any relationship. It is based on intellectual, spiritual, cultural and scientific
development of society, state, morality, and the political and ethical culture
of a holistic and harmonious system of principles, beliefs, perceptions. It is a
system of knowledge, which is the core theoretical and conceptual framework of
law-making, law enforcement and the right of interpretation activities, which is
aimed at ensuring rule of law in the state.

The doctrine of legal aid is due to the intellectual, spiritual, cultural and
scientific development of society, the state of morality and the political-legal and
ethical culture of the people a holistic and harmonious system of principles, views,
ideas, ideas, concepts and model norms for the formation of a law institution and
the practical provision of effective legal assistance to persons entering into any
legal relations, a system of knowledge that acts as a theoretical core and conceptual
basis for law-making, law-enforcement and the right of interpretive activity.

Legal assistance 1s activity of lawyers, which is focused on the rule of law in
the state and ensuring the protection of individual human rights, implemented in the
form of application of the Institute of protection and other types of legal assistance,
the contents of which are: implementation of legal advice and clarification;
assistance in preparing and submitting applications, petitions, complaints and other
legal documents; initiation and participation in the proceedings and a proper record
of their progress and results; assist in the evaluation of supplies, reliability and
the admissibility of evidence, the analysis of the legality of legal decisions, taking
measures to restore violated rights, compensation for damage caused by the offense.

Separate forms of legal assistance are: a) legal advice, which are held by
lawyers and representatives of public human rights organizations and other experts
in the field of law; b) representation of the victim (article 58 of the Code of criminal
procedure of Ukraine) civil plaintiff, civil defendant; a third party (article 63 of
the Code of criminal procedure of Ukraine), and the representation of persons,
property of whom can be arrested (article 64-2 of the Code of criminal procedure
of Ukraine); c) legal assistance to a witness (article 66 of the Code of criminal
procedure of Ukraine); d) protection of a suspect, accused, defendant, convicted
and acquitted, a person of whom compulsory medical or educational measures are
envisaged and person who can be sent in extradition to a foreign state and a person
of whom the Institute of rehabilitation in criminal proceedings is applied.

Forms and methods of legal assistance are not exhaustive and they are formed
and developed, they need a clearer legal certainty.

Taking into account the trends of educational reform, multi-level education
system and the formation of master’s programs today it is advisable to provide a
separate discipline “Legal assistance and protection” in the curricula for masters,
the content of which would include both legal and organizational, forensic and
psychological aspects of providing professional legal assistance and protection.
Accordingly, the components of this discipline can be “legal assistance and
protection in criminal proceedings”, as the most complex and multifaceted special
part of this discipline. It will be right if the scientific specialty “12.00.09 — criminal
procedure and criminalistics; forensic examination; operational-search activity”
is supplemented with the important direction “legal assistance and protection in
criminal proceedings”.

To improve the mechanisms of legal aid and protection, in our opinion, it is
necessary to systematize and codify the existing constitutional norms, international legal
acts, legislative norms and legal positions and case-law of the European court of human
rights, to develop and adopt a separate code — “Code of legal aid and protection”.

Protection in criminal proceedings is a kind of legal aid and acts as a legal
form of opposition to the prosecution and is carried out by a participant in the
criminal process, which is called the defender.
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The function of the protection is legal professional activity of specifically
authorized to execute it by independent subject of the criminal process — the defender.
It is aimed to ensuring the rule of law in criminal proceedings, protection of rights
and legitimate interests of the person, who can be brought to criminal liability,
denial of suspicion and accusation, the establishment of innocence of a person or the
circumstances mitigating her responsibility, rehabilitation of illegally convicted person.

Usually, the exercise of protection in criminal proceedings is often considered
in the context of the activities of a lawyer. But the lawyer’s activity and the activity
of the defender are not identical.

In the modern criminal process, a lawyer, as a representative of a human
rights institution, which should do the function of legal assistance, can take part
in criminal proceedings in three different statuses: 1) as a defender of a suspect,
accused, convicted, acquitted, a person of whom compulsory medical or educational
measures are envisaged and person who can be sent in extradition to a foreign state
(article 45 Code of the criminal procedure of Ukraine), a person against whom the
Institute of rehabilitation is applied in criminal proceedings; 2) as a representative
of the victim (article 58 of the Code of criminal procedure of Ukraine) civil plaintiff,
civil defendant; a third party (article 63 of the Code of criminal procedure of
Ukraine), and as a the representation of persons, property of whom can be arrested
(article 64-2 of the Code of criminal procedure of Ukraine); 3) as a legal assistant
(consultant) of witness (article 66 of Code of criminal procedure of Ukraine) —
legal assistance or in other words legal counsel.

None of the outlined competencies in Criminal procedure law has received
a proper systemic legal definition yet. The law has not adequately regulated both
the legal aid function as a whole and the protection function, which creates many
problems in ensuring proper justice.

Insufficient clear regulation of the function of protection, means and forms
of legal assistance is aggravated with existing legal fictions, lack of legal norms,
insufficient logic and terminological shortcomings of the law, they reduce the
effectiveness of all criminal legal activities.

It is logical in the Code of criminal procedure of Ukraine to abandon the logic
of the concept according to which “the defender uses the rights of the person who is
protected by him”, and the representative with “rights of the person who is represented
by him”. This concept has not found continue to provide legal assistance to the
witness, the person who came to confession and other participants in the process.
Accordingly, there is a need for analogous status of the defender or representative
to clearly determine the procedural status of a specialist who will provide legal
assistance to other participants in the process, and moreover, in the Code of criminal
procedure of Ukraine in certain norms systematically and separately to form the
rights in accordance with the “defender”, “representative”, “legal assistance”.

Article 131-2 of the Constitution of Ukraine with the following content
became a novelty of law: “advocacy operates for rendering professional legal
assistance in Ukraine. The independence of the advocacy is guaranteed. The
principles of the organization and activity of the advocacy and the implementation
of advocacy in Ukraine are determined with the law. Only a lawyer shall defend
against criminal charges”.

These provisions create a certain competition of legal norms of national
legislation and international legal acts, they are internally contradictory and
controversial. First, the requirement of Art. 131-2 of the Constitution of Ukraine
that “only a lawyer shall defend against criminal charges” does not mean the
establishment of a monopoly of lawyers to perform the function of protection in
criminal proceeding. So according to part 2 of article 42 of the Code of criminal
procedure of Ukraine the guilty person is a person, the indictment about him
is carried out to the court, according to the article 291 of Code of criminal
procedure of Ukraine. Under the current Code of criminal procedure of Ukraine,
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protection from the act of suspicion is carried out at the pre-trial investigation, and
protection from prosecution is possible only in the judicial stage of the process.
Consequently, the provisions of the constitutional regulations that “exclusively
a lawyer shall defend against criminal charges” do not exclude the protection of
a suspect (a person, who has not accused yet) by another lawyer who is not an
advocate. Secondly, this novella does not meet the requirements of art. 22 of the
Constitution of Ukraine, concerning inadmissibility of restriction of the existing
rights and freedoms at adoption of new laws, and also it contradicts the decision
of the Constitutional Court of Ukraine (Decision of the Constitutional Court
of Ukraine in the case on the constitutional appeal of the citizen Golovan Igor
Vladimirovich on the official interpretation of the provisions of Article 59 of the
Constitution of Ukraine (case on legal assistance, 2009), the basic international
legal acts (United Nations Principles and Guidelines relating to access to legal
assistance in the criminal justice system) and case practice of ECHR (Decision
of the European Court of Human Rights, 2011).

The Constitutional Court of Ukraine in its decision on the 30" of September,
2009 in the case of the constitutional appeal of the citizen Golovan Igor
Vladimirovich concerning the official interpretation of the provisions of article
59 of the Constitution of Ukraine (the case of the right to legal aid), determined:
1. The provision of the first part of article 59 of the Constitution of Ukraine “everyone
has the right to legal assistance” should be understood as a state-guaranteed
opportunity for any person, regardless of the nature of his legal relations with state
bodies, local governments, associations of citizens, legal entities and individuals
to freely, without undue restrictions to receive assistance on legal issues in the
scope and forms as he requires; 2. A person during interrogation as a witness in the
bodies of inquiry, pre-trial investigation or giving explanations in legal relations
with these and other state bodies has the right to legal (juridical) assistance from
a person elected at his own request in the status of an advocate, this situation does
not exclude the possibility of obtaining such assistance from another person, if the
laws of Ukraine don’t have restrictions.

The European court of human rights in the case “Zagorodny V. against
Ukraine” clearly defined its position. In its decision of the 24™ of November,
2011, the European court of human rights found a violation of paragraphs
1 and subparagraph “C” paragraph 3 of article 6 of the Convention, because the
applicant’s right to free choice of counsel was limited, and the state created a
situation incompatible with the principle of legal certainty, which is one of the
basic aspects of the rule of law.

The new international legal source of law, such as the “United Nations
Principles and guidelines on access to legal assistance in the criminal justice
system” (UN Economic and Social Council Resolution 2012/15, July 26, 2012),
should also be guided by the conceptually appropriate provisions for democratic
societies in addressing the problem of the range of persons who can serve as
a defender in criminal proceedings. Let us take attention, in particular, to its
main concepts and provisions aimed at expanding access to legal assistance in
criminal justice systems: “the person providing legal assistance is called a “legal
counsel”, that is, a legal adviser; “States use various forms of legal assistance,
it can be public defenders, private lawyers, lawyers by agreement, paralegals
and others”; “without prejudice to the rights of the accused, legal assistance
should be provided to victims and witnesses at all stages of criminal justice”;
“States should recognize and encourage the contribution of the Bar Association,
universities, civil society and other groups and institutions in the provision of
legal aid”; in order to facilitate the functioning of the national legal aid system, if
it is necessary, States should, take measures to:.. “to enable paralegals to provide
the forms of legal assistance permitted by domestic law or practice to arrested,
detained, suspected or accused persons of a criminal offence, in particular in
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police stations or other places of detention.“...” (United Nations Principles and
Guidelines relating to access to legal assistance in the criminal justice system).

First of all, in the Code of criminal procedure some gaps should be removed on
the definition of the status (including the right to protection) about following persons:
a) persons appearing to confess; b) persons, who actually became under investigation
because of registered statement about the crime, but he is not detained and has not
reported about suspicion yet (has not received the status of a suspect); ¢) persons who
have committed socially dangerous acts, but have not reached the age of criminal
responsibility; g) persons who have committed socially dangerous acts in condition
of insanity and in respect of which the investigation is being carried out.

In this aspect, the criminal procedure legislation of Germany was explored. In
the Code of criminal procedure of Germany four concepts are applied respectively
to stages of process: “verdachtider” — the person concerning whom there are bases
for suspicion him in commission of crime; “berschuldigter” — the person concerning
whom criminal procedural production is carried out;“angeschuldigter” — the person
concerning whom the charge is brought; “angeklagter” — the defendant.

We propose to establish a single status — “under investigation” — in respect of
all named persons who become parties to criminal legal relations. In the Ukrainian
language synonyms of the word “suspicion” are the words “assumption” and
“doubt”. The “doubtful” participant in the process is the bitter reality of the present.
The use of the term “under investigation” would be more correct. It indicates the
actual position of the person, and not a subjective view of the situation on the part of
the investigator. In addition, it is stylistically neutral and from the whole synonymous
series has minimal expression, carries less emotional coloring. It is characteristic that
in relation to the stage of the trial, the legislator has long used the term “defendant”.

The use of the term “suspect” should be abandoned, because it has more
elements of subjectivity and is not associated with the actual state of the person.
And this condition of the specified persons is a condition which is covered by the
universal concept — “the person under investigation”.

It is necessary, fulfilling the requirements of part 2 of article 5 of the European
Convention for the protection of human rights and fundamental freedoms, to restore
the concept of a preliminary investigation — “the accused”. It defines: “Everyone
who is arrested must be immediately informed in a language understandable to him
the reasons for his arrest and any charge brought against him”.

Therefore, at the pre-trial investigation in respect of persons against whom
the proceedings are carried out, two possible statuses must be legally defined — the
defendant and the accused, accordingly in court the accused becomes the defendant.

Therefore, in our opinion, the law ought to give such a definition: “Defendants
are persons who gave surrender, in respect of whom there are allegations of
committing a crime and criminal proceedings, as well as persons, who were
detained on suspicion of committing a crime, who has restraint if such persons
have not been charged, and also no jurisdiction or young person in respect of which
the proceedings are held to solve the issue on application of compulsory measures
of educational or medical nature”.

The person under investigation should be entitled to primary legal assistance
from a lawyer or other legal specialist (the rules of the legal monopoly do not apply
to the protection of such persons).

Consequently, it would be appropriate to introduce a new conceptual system
of legal aid and protection:

1) Protection of all persons under investigation (including a suspect under
modern legislation) may be provided by both lawyers and other specialists in the
field of law, in respect of which there are no grounds for recusal.

2) Protection of the accused and the defendant must be done only by a lawyer,
who is proposed to be called a judicial attorney and his close relatives can be as
representatives of the interests of the defendant.
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3) Legal assistance to victims, civil plaintiffs, civil defendants and third
parties (article 63 of the Code of criminal procedure of Ukraine) may be provided
by both lawyers and other legal experts and close relatives who may act in the
procedural status of representatives of the relevant persons.

4) legal assistance to witnesses, applicants and other participants in the
process may be provided by both lawyers and other specialists in the field of law,
who may act in the procedural status of professional attorneys (Legal Counsel),
that is, persons providing legal assistance outside the application of representation
or protection.

Granting the defender the rights of the person whom he protects, the new
Code of criminal procedure of Ukraine, is not coordinated with the new Law “On
advocacy”, in the complicated constructions for logical understanding confused
idea of parallel lawyer investigation and complicated implementation of the
principle of competitiveness of the parties.

The analysis of practice shows that, firstly, the procedural rights granted
to a professional defender are not enough for the realization of their tasks and
socially useful professional knowledge and abilities, secondly, it is clearly not
enough for adequate opposition in an adversarial trial to the prosecution, and
thirdly, the rights thus granted are not clearly spelled out in the law with legal
fictions and unsuccessful, vague terminology, which makes difficult to effectively
use them.

In the list of the rights of the lawyer there are quite problematic definitions. For
example, according to paragraph 7 of article 20 of the Law of Ukraine “On advocacy”
lawyer has the right in the manner prescribed by law to ask, receive and withdraw
things, documents, copies. “Used here the concept of “withdraw”, in contrast to the
more correct “receive voluntarily issued” can be interpreted as their forced seizure.

But it should also be noted that the use of certain in article 20 of the Law
of Ukraine “On advocacy” rights in criminal proceedings, even “defender-lawyer”
is unlikely to be possible. According to part 3 of article 9 of the Code of criminal
procedure of Ukraine “laws and other regulatory legal acts of Ukraine, the provisions
of which relate to criminal proceedings, must comply with this Code. A law that
contradicts this Code cannot be applied in criminal proceedings”. Moreover in the
article 1 Code of criminal procedure contains the requirement — “criminal procedure
in Ukraine is determined only by the criminal procedural legislation of Ukraine”. In
addition, according to part 1 of article 84 of the Code of criminal procedure “evidence
in criminal proceedings are factual data obtained in accordance with this Code”, and
in accordance with part 1 of article 8 of the Code of criminal procedure “evidence is
admissible if it is obtained in the manner prescribed by this Code”.

Evidence in criminal proceedings may be only things, which were obtained
in accordance with the procedure provided with the Code of criminal procedure.
And everything else, according to the developers of the Code of criminal procedure
of Ukraine — is “materials” of unknown status to science.

It should be noted that such a problem does not arise when a lawyer
provides legal assistance in civil proceedings. A simpler concept is defined about
admissibility of evidence — “the court does not take into account the evidence
obtained in violation of the order established by law” (article 59 of the Code of
civil procedure of Ukraine). And article 8 of the Code of civil procedure of Ukraine
fairly defines the principle of legality more tolerant in relation to the system of
law, fixing the order of this content: “the Court decides cases according to the
Constitution of Ukraine, laws of Ukraine and international treaties, which were
allowed by the Verkhovna Rada of Ukraine. The court shall apply other normative-
legal acts adopted by the relevant body on the basis, within the powers and in the
manner established by the Constitution and laws of Ukraine”.

This approach is more appropriate. It is necessary to remove artificial barriers
to the use in criminal proceedings of factual data obtained outside the criminal
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process, in the manner prescribed with other laws.

Obviously, in the current Code of criminal procedure of Ukraine artificial
formalization of evidentiary law and the institution of protection was done, it
contradicts the objective laws of knowledge, logic and natural law, is able to turn
the trial in long process, when it will be difficult to see the concern for the fate of
man. Criminal procedure legislation and the law on advocacy and legal practice
need to be harmonised and substantial improvement.

It is necessary to develop and legally define in the Code of criminal procedure
of Ukraine The Institute of evidentiary activity of the defender and legal attorney —
the Institute of independent human rights investigation.

Independent human rights investigation in criminal proceedings is a separate
Institute of Criminal procedural law and the activities of legal counsel and attorney
based on the evidence. It consists in self-realization in a special procedural form of
the system of cognitive, practical and authoritative actions, which due to the subject
and objectives of protection and legal assistance to identify sources of evidence,
receipt and record the actual data, their verification and clarification belonging to
the case, admissibility and reliability, enabling the use to achieve the goal of justice.

The rights of the defender about carring out evidentiary activities should be
expanded and described systematically and specifically in the Code of Criminal
procedure. The Institute of independent human rights investigation in criminal
proceedings should include the possibility of the defender for help by the private
detective in getting evidence and using the thus obtained actual data in evidence, a
clear definition of the procedure for temporary access to documents, their seizure and
conservation. The implementation of an independent human rights investigation
in criminal proceedings should be attributed exclusively to the competence of the
defender, legal counsel and the Commissioner of the Verkhovna Rada for human
rights and it should not be the competence of other representatives of the defense.

The status and rights of the defender must be clearly spelled out in a separate
norm in the Code of criminal procedure of Ukraine.

In particular such basic rights of the defender should be prescribed in this norm:

—to have a confidential face-to-face meeting with the detained person under
investigation before his first interrogation and to provide him with the necessary
legal advice, and after the first interrogation-to have a meeting with the defendant
without limitation of their number and duration;

—to be present at interrogations of the client and also at implementation of other
investigative actions which are carried out with his participation or at his request;

— to appeal with lawyer inquiries, including concerning receipt of copies of
documents, to public authorities, local governments, their officials and officials, the
enterprises, establishments, the organizations, public associations and also physical
persons (by consent of such physical persons);

—to get acquainted with the necessary documents and materials for advocacy
at enterprises, institutions and organizations, except those ones which contain
information with limited access;

— to collect evidentiary information which is not prohibited by law;

— to request and receive voluntarily issued audio-video materials, electronic
and other material carriers of evidentiary information, copies of documents, to
make copies of documents, to interview persons with their consent;

— to use technical means, including for copying the materials of the case in
which the lawyer is defender, representer or provides other types of legal assistance,
to record the procedural actions in which he participates and to record the course of
the court session in the manner prescribed by law;

— to contact with experts and receive written opinions of specialists, experts
on issues requiring special knowledge;

— to prepare and to submit applications, complaints, petitions and other legal
documents and to submit them in accordance with the procedure established by law.
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Feature of activity of the defender in criminal process consists on receiving from
the client the data which would not report to other person under any circumstances.
The lawyer, in general, as well as the defender, in particular, is obliged to keep equally
secret both the information received from the client and information about the client.

Certain guarantees of the defender should be determined in the Code
of criminal procedure of Ukraine. It will be justified to note that lawyer has all
guarantees, which are provided by Article 23 of the Law of Ukraine “On advocacy”.

Granting a witness the right to use the help of a lawyer (article 66 of the Code
of criminal procedure of Ukraine) does not solve the problem of providing him with
effective legal assistance. The lawyer is the representative of the legal Institute of
advocacy and he is only a potential participant in the process and may become the
participant in the process only after receiving a certain procedural status, for example
to protect a suspect, he receives the status of the defender, to provide legal support to
the victim — status of the representative, and to provide legal assistance to the witness
no procedural status, while remaining “just a lawyer”. There is a question — what
rights will be used by him and is it admissible here to use the formula which has
already been applied by the legislation ‘the person rendering legal aid-uses the rights
of the person whom he helps”. The legislator did not give an answer, leaving these
questions to the conscience of law enforcement practice and legal science.

The solution of the problems we see in the need to supplement criminal
procedure doctrine with the theoretical model of the Institute of legal attorney and,
accordingly, to supplement the Code of criminal procedure of Ukraine with a norm
“legal assistance by legal attorney”.

“Legal assistance to witnesses, applicants, representatives of the legal entity in
respect of which the proceedings are carried out, witnesses, pledgers, translators, experts,
specialists shall be provided by legal attorneys elected by them at their discretion”.

Legal attorney can act as a lawyer or his assistant and other specialist in the
field of law, in respect of which there are no statutory grounds for withdrawal from
participation in the case.

Legal attorney has the right to:

1) be notified about the procedural status of the person who needs a legal
assistance;

2) to get acquainted with the document about the call or other documents
about presence of the person in the law enforcement Agency;

3) to provide to the person, to whom the legal aid is provided, consultation on
legal questions in enough volume and forms, including confidentially within time,
which does not infringe the rights of other persons;

4) to apply for a change in the procedural status of a person, if it does not
comply with the requirements of the law;

5) to declare, in the presence of the bases provided by the law, challenge to
the detective, the investigator, the prosecutor, the investigating judge, the judge;

6) to apply for the application of security measures provided for by law to the
person to whom legal assistance is provided;

7) to be present at carrying out investigative and other procedural actions which
are carried out with participation of the person to whom the legal aid is rendered;

8) to explain to the person who is provided with legal assistance the right to refuse
to testify and answer questions about himself, his family members and close relatives;

9) during carrying out procedural actions to put questions, to submit the
remarks and objections concerning the order of carrying out actions which are
brought in the Protocol;

10) get acquainted with the protocols of investigative (search) and other
procedural actions performed with his participation and make written comments,
clarifications and additions;

11) to apply technical means for fixing of results of procedural actions in
which he is participant;
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12) to submit evidence to the investigator, prosecutor, investigating judge, court;

13) to object to illegal actions of the detective, the investigator, the prosecutor,
the investigating judge, the judge;

14) to provide legal assistance to a person in the preparation of written
applications, complaints, petitions or claims, or with the consent of such person to
make on her behalf written documents of a legal nature;

15) to file complaints against decisions, actions, inaction of the detective, the
investigator, the prosecutor concerning interests of the person to whom the legal
aid is rendered.

Legal attorney is obliged: to respect the rights and freedoms of human and
citizen; not to impede establishment of the truth; to observe the principle of fair trial
and under no circumstances to inform the court obviously incredible or unreliable
information; not to disclose without the permission of the investigator, prosecutor,
court, pre-trial investigation data and other information which has become known
to him in connection with participation in criminal proceedings and which is the
secrets protected by the law; to prevent the disclosure in any way of confidential
information which has been entrusted to him or has become known in connection
with the performance of his duties; to avoid committing acts which would harm the
interests of the person assisted or the rights and freedoms of others.

Conclusions. The implementation of the constitutional foundations of legal aid
and protection in criminal proceedings requires a clear definition of the procedural
status of the defender, the representative of the person and the legal attorney, the
development and adoption of the Institute of independent legal investigation, which
should become an independent Institute of criminal procedure law.
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Boaomumup Teprumnuk, Auapiii ®omeHnko

MPABHUYA JOIMMOMOTA TA BAXHUCT Y KPUMIHAJIBHOMY ITPOLECI:
MIXKHAPOAHI CTAHAAPTHU TA IHTETPATUBHA JOKTPUHA

AHoTanisgs. Y CTarTi aHami3yloThCs MIDKHAPOIHI CTaHAApPTH IHCTUTYTIB NPaBHUYOI
JIOTIOMOTH Ta 3aXWCTy B KPHMIHAJbHOMY IIPOBAPKEHHI, PO3KPHUBAIOTHCS JIOKTPHUHAIBHI
ACTIEKTH JIaHWX 1HCTUTYTIB, BUCBITIIIOIOTHCS IIIJIIXH Y0CKOHAJICHHS 3aKOHO/IaBCTBA 3 ypaxXyBaHHIM
npeneneHTHOl mpaktuku €CIJI, po3kpuBarOThCs MUTAaHHS YCYHEHHS IOpUANYHUX (DIKIIiH 1 KOmi3ii,
3a0e3MeueHHs Ii€BOCTI IHCTUTYTIB 3aXHUCTY Ta MPABHUYO] JOTIOMOTH.

[Tpn BupimeHHI Kojia oci0, SKi MOXYTh BHKOHYBAaTH (DYHKIFO 3aXHCTy B KPHUMiHAJIbHHX
MIPOBAPKEHHSX, CJIiJ] KEpyBaTHCS MOJIOKEHHSIMH MDKHApOIAHO-NIPABOBUX aKTiB. 30Kpema, B
HalliOHAJBHOMY 3aKOHOJABCTBI BapTO 3aKPIIMTH OCHOBHI TIOJIOXKEHHS TAKOTO aKTa, sIK “TIpuHImmm
i kepiBHiI monoxkerHs Opranizanii O6’eqnannx Hartili, o cTOCYIOTbCA TOCTYITY 10 FOPHIAIHOL
JIOTIOMOTH B CUCTeMi KpuMiHanbHOTO TipaBocys” (Peszomtomist EkoHomiuHoi Ta ConiansHoi Pann
OOH 2012/15 Bix 26 nunast 2012 p.).

Po3B’si3aHHs npoOnemMy GayuMO B HEOOXIHOCTI JOMIOBHHTH KPUMiHAIBEHO-TIPOLIECYAIIbHY
JIOKTPUHY TEOPETHYHOI0 MOJAEIUII0 IHCTUTYTy npaBHH4oro mosipenoro (legal counsel, legal
attorney) Ta BimmoBimHO Aus #Horo 3akpituteHHs mormoBHUTH KIIK Ykpainm nHopmoro “FOpumamana
JTOTIOMOTA TIPaBHIYUM TTOBIpEHUM .

IOpuandana gomomora cBigkam, 3asBHUKaM, TIPEJCTaBHUKAM IOPUINYHOTI 0COOU, TIIOA0 SKOT
3MIHCHIOETHCS TIPOBAPKEHHSI, TOHSITUM, 3aCTaBOAABIIAM, NIEpeKiIagadaM, eKcrepram, cremiamicram,
HA/Ia€ThCcsl OOPAHUMU HUMU Ha BIIACHUI Po3Cyn npaBHUUMME noBipenumu (legal attorney).

[TpaBununm noBipernm (legal attorney) mMoke BHCTYNarH sK aJBOKAT YM HOTro NMOMIYHHMK,
Tak i iHmwiH (axiBenp B ray3i mpaBa, BITHOCHO SKUX HEMa€ Mepea0adeHnX 3aKOHOM TIi/ICTaB JIs
BiJTBOAY BiJ y4JacTi B CIIpaBi.

Kniouosi cnosa: mixcnapoouni cmanoapmu 3axucmy, npasoea OOKMpuHd, 3axucm, npasHuya
00noMO2a, He3aNedHCHE NPABO3AXUCHE PO3CHIOYBANHS
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IMPACT OF THE FIGHT AGAINST THE COVID-19 PANDEMIC
ON HUMAN RIGHTS IN LATIN AMERICA

Abstract. Latin American countries and their populations have not only suffered the
devastating consequences of the COVID-19 pandemic but also those of their governments’
pandemic inactions, mismanagement and corruption practices. The particularities and the extension
of the fight against the COVID-19 pandemic as well as the lockdowns in Latin America have caused
the violation of basic universal and fundamental human rights. Objective: Assess the catastrophic
consequences of the COVID-19 pandemic in Latin America and provide sustainable evidence
that governments’ inactions, mismanagement and corruption practices to fight it, including severe
and over extensive lockdowns, have caused several violations to basic universal human rights.
Methods: 1) Comparative analysis of quantitative data corresponding to different regions (including
Latin America) and referred to total COVID-19 total casualties due to the pandemic, measured
as a ratio to million inhabitants. Data was published by Worldometer (Figure 1); ii) Comparative
analysis of the Effective Lockdown Index corresponding to different geographical regions including
Latin America, published by Oxford University, Google, Apple, Wind and Goldman Sachs Global
Investment Research (Figure 2); iii) Regional comparative analysis of the impact of the Effective
Lockdown Index on Gross Domestic Product corresponding to different geographical regions
including Latin America, published by Goldman Sachs Global Investment Research (Figure 3);
iv) COVID-19 Stringency Index on government restrictions strictness in different geographical
regions including Latin America published by Our World in Data, corresponding to 2020 (Figure
4a); v) COVID-19 Stringency Index on government restrictions strictness in different geographical
regions including Latin America published by Our World in Data, corresponding to 2021 (Figure
4b); vi) Comparative Transparency Perception Index 2020 vs. Transparency Perception Index
2018 reflecting different geographical regions including Latin America published by Transparency
International (Figure 5); vi) Share of Population fully vaccinated against COVID-19 comparing
different geographical regions including Latin America published by Our World in Data (Figure 6);
vii) The Pandemic Democratic Violations Index comparing June, 2021 (Figure 7a) with March to
June, 2020 (Figure 7b) for different regions including Latin America published by V-Dem Institute.
Results: The research performed and the resulting data, show that despite very severe and extended
lockdowns implemented by Latin American governments to fight the COVID-19 pandemic,
the region has suffered devastating consequences not only on the health side but also on their
economies. Government mismanagement, inactions and corruption practices to fight the COVID-19
have caused very serious violations of basic universal human rights in the continent such as the
ones related to education, circulation, trade and business management, work, healthcare, healthy
environment enjoyment, data privacy. Discussion: After relating Latin American results with those
of other regions, it is evident that governments in the Latin American region have wrongly or
ineffectively implemented extended lockdowns which have caused flagrant human rights violations
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instead of increasing PCR tests and implementing effective and accelerated vaccination programs.
Conclusion: There is sustainable data which provides significant evidence that the fight against
the COVID-19 pandemic in Latin America has caused serious restrictions and violations of basic
universal human rights.

Keywords: Human rights, violation, Latin America, pandemic, corruption

Introduction. There is no doubt at this stage of the strong evolving global
relevance of universal human rights, in a very complex global scenario like everyone
has to face today. The COVID-19 pandemic and lockdowns have produced and are
still causing an overwhelming negative impact on the standard citizens’ life. Such
affirmation, as drastic as it is, is sustained on the serious deterioration that is being
reflected in a considerable number of democracies around the world but specially in
Latin America, a region of six hundred million inhabitants (Werthein & Abrantes,
2021). Unreasonable extended lockdowns and other misleading and inappropriate
measures implemented by different Latin American administrations, have had
unsurmountable and very dramatic consequences for inhabitants in the region. This
is due to the fact that quite a relevant number of Latin American governments,
implicitly or explicitly, have inadvertently put in place two excluding options for
their populations affected by the COVID-19 pandemic. It had to be either healthcare
and fight against COVID-19, on the one side, or economic sustainability, on the
other, but not the two at the same time. With no real choice at all, citizens have been
obviously forced to focus on fighting COVID-19, without really imagining that
such a fight had to be at a very high, unsurmountable and unpredictable cost. Losses
of thousands of lives, economic devastation, thousands of business shutdowns,
millions of job losses, educational catastrophes, lack of basic freedoms, all of which
have caused the violation of individuals’ basic universal human rights recognized
by modern constitutions, including those in force in Latin America.

Governments of advanced economies around the world have been using
massive financial resources, both to fight the COVID-19 pandemic as well as
to help businesses heavily affected by the lockdowns, to survive and be able to
continue with their operations. In most Latin American countries, where financial
resources have been always scarce and corruption indexes are high, there has been
a lack of sufficient financial aid and support from governments to avoid devastation
for businesses as a consequence of long, unreasonable and very strict lockdowns.
In addition, fiscal stability and employment levels heavily plunged, and relevant
indicators reflected a massive fall of gross domestic products in the economies all
over the region. As it will be analyzed later on, mismanagement of the pandemic,
including corruption practices by certain Latin American governments, despite
extensive lockdowns, have led to catastrophic results both in the healthcare and
economic areas. Although there has been a general worldwide economic slowdown
and breakdown, the Latin American countries gross domestic products have had an
abrupt and steep fall as it has not been seen before, coupled with a massive violation
of basic universal human rights as the consequence of the failure to effectively
manage the fight against the COVID-19 pandemic.

Analysis of recent scientific researches and publications. Since the end
of 2019 the world has been facing an unexpected and tremendous never ending
nightmare. The irruption of the COVID-19 pandemic has caused a severe and
devastative impact in the different countries around the globe. In quite relevant
geographic areas including Latin America, the detrimental consequences of the
pandemic, and specially of the unreasonable extended lockdowns and other
mismanagement actions, are visibly reflected in a deterioration of democracies,
the transformation of democracies into autocracies as well as on violations of
basic universal human rights (Beteta, 2020). The COVID-19 pandemic is testing
the societies of the world’s most unequal continent, where many depend on
informal work for their livelihood. Social distancing measures directly affect their
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livelihoods, and make immediate social assistance imperative. The crisis is also
testing political leadership, as some presidents are emerging as strong, unifying
leaders, while others face complex difficulties, in a continent where historically
trust in formal political institutions is low. What is today absolutely clear is that
the COVID-19 pandemic has affected the life of millions of people. They were
compelled to change their style of life, as interaction between human beings has
been totally disrupted. The state of huge uncertainty is dominating People’s lives.

The purpose of this work is to study the impact of the fight against the
COVID-19 pandemic on human rights in Latin America.

Formulation of the main material. The present article will focus on Latin
America, where the negative effects of the lockdowns and other misleading actions,
have had catastrophic effects on the rule of law, and specifically on the principle
of the supremacy of the constitutions which are considered to be, in this part of the
world, fundamental law of the State. Many democratic governments have taken
undue advantage of the pandemic outbreak, by purportedly and illegally stepping
into infringement and violations of individual rights and guarantees widely
recognized by those constitutions. Either because those lockdowns and other
restrictive actions, have largely overextended in time more than really necessary,
or because the different governments have only taken an insufficient reactive
rather than proactive approach to face the lack of vaccines, hospital and medical
infrastructure and materials, the end result was a clear and devastating deterioration
of democratic institutions in the Latin American region.

It is hereby essential to review the basic universal human rights recognized
by western-style constitutions in Latin American countries. The identification of
all of those rights is crucial to portray the dimension of those infringements and
violations by legitimate and non-legitimate governments, that is to say, those political
authorities which have been appointed to public office through free elections, and
those which do not have, for various reasons, a legitimate standing. It is true that
under international human rights law, States can limit the exercise of most human
rights if it is necessary to protect the rights of others or collective interests. However,
it is necessary to conduct a thorough assessment of the seriousness and extent of
those restrictions and the length of time the same have been in place, in order to
determine whether or not they have legal and practical sustainability, considering
that human rights have a very supreme value and priority. A key response to this
dilemma is that government actions should not have disproportionally harmed
common citizens’ interests such as the recognition and protection of human rights
(Lebret, 2020).

In addition, the wide diversity of actions taken by the different governments
to enforce the lockdowns and other restrictions to human rights’ enforcement, have
also derived in violations to the traditional concept recognized by Montesquieu as
the division of powers (Fairlie,1923). Western constitutions, including many of the
Latin American ones, have widely recognized the mdependence of powers, namely
the Executive, Leglslatlve and Judiciary. However, in many cases, there were
situations in which the Executive Branch in certain countries in the region, has
taken advantage of the strong lockdown context, to leave the Legislative aside and
issue executive orders as well as promote bills of law designed to unduly change
the rules of democracy. Debate and decision of these key topics where human
rights are restricted, generally fall within the power or the confirmation by the
Legislative, as mandated by the fundamental laws of the State. These actions were
specially focused to interfere on the appointment of judges, design and implement
changes in the selection process of attorneys general as well as proposals to change
the composition of the Supreme Courts, all of which had the clear intention of
supporting or favoring decisions taken by the Executive All of these actions are
reserved to the compliance of specified legal procedures where all of the political
parties with sufficient representation in the Legislative branch, were to be involved.
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However, such compliance has been simply bypassed and ignored.

It is true that the institutional and economic performance of democratic
governments, especially in Latin America, has been disappointing and frustrating
for a very long period of time (Fukuyarna 2015) If someone couples the failure
of citizens’ expectations with the governments’ mismanagement of the COVID-19
pandemic and the unreasonable extended lockdowns, the raise of protest
demonstrations should not be taken as a mere surprise by anyone. This is not, in
anyway, a justification of such disrupting demonstrations, but it is only a conscious
reasoning to understand why citizens step out and protest in situations when their
basic universal human rights have been flagrantly infringed or violated. The capacity
of the State in Latin America has not follow the necessary pace to meet citizens’
demands and in a pandemic scenario. Such failure has been highly visible, namely,
there were not enough hospital and medical supplies and infrastructure, as well as
insufficient medical staff to satisfy the overwhelming demands of infected patients,
among other very serious gaps and deficiencies. More importantly, healthcare
workers heavily exposed to infections have not and are not having adequate
and reasonable access to personal protective equipment, safety procedures, and
diagnostic protocols, necessary for safe working conditions (Delgado et al., 2020).
In addition, there has been a lack of enough number of vaccines, necessary to reduce
the number of infections and therefore the number of casualties. Non-compliance
of vaccine programs has led to unfairly assign vaccines to government officials’
family members and active members of political parties which constituted flagrant
corruption practices.

Modern western democracies are known to share three principles, namely,
the State, the rule of law and democratic accountability (Fukuyama, 2015).
Unfortunately, the consequences of the COVID-19 pandemic and the actions taken
by some governments, both democratic and non-democratic in Latin America, have
proved that such principles have been flagrantly violated. The pandemic caught the
States and their governments, totally unprepared to face the effects of such a crisis,
no matter what the extent of such pandemic has been. Despite millions of financial
resources, Latin American States failed to effectively manage the pandemic,
conducting the populations to healthcare and economic devastation, and causing
millions of casualties (Lago, 2020).

According to Our World in Data publications, Latin America is losing the
fight against COVID-19, and therefore human rights enforcement is in real danger.
When measuring the number of casualties as a percentage of total population,
9 out of 10 countries in the region are at the top of this slot. Vaccination campaigns
have appeared to be very slow and chaotic, and therefore, have not been successful
to stop the virus circulation among the population. Notwithstanding the long
lasting lockdowns and human rights’ restrictions imposed by governments in the
region, which have caused economic devastation, the number of casualties in the
region in terms of population, is still the highest. Numbers in all sectors appear to
be overwhelming as will now be reflected. A recent United Nations (UN) report
has reflected that in 2020, an additional twenty-two million people in the Latin
American region plunged into poverty. In addition, nearly sixty million people
fell out of the middle class. According to the UN Economic Commission for Latin
America and the Caribbean, the population of Latin America represents less than
9 % of the world’s population and has had over a quarter of the world’s casualties
due to the COVID-19 pandemic. The post pandemic era certainly presents a historic
opportunity for the region to launch a true transformative agenda, but there is a long
road still ahead to repair the health and economic damages which the pandemic has
caused and is still causing.

The key and relevant aim of this research article is to analyze the impact of
the fight against the COVID-19 pandemic on human rights in Latin America, which
have derived in serious violations in many cases and in diverse areas. It has first
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been necessary to give an overview of the Latin American context after suffering
the consequences of the pandemic on the political, healthcare and economic
fronts. In addition, the research has been designed to establish a cause-and-effect
relationship which in this case is reflected in the mismanagement of the pandemic
by several Latin American governments and its negative consequences on basic
universal human rights, deriving in their violation.

In order to be able to achieve the above referred aim, both quantitative
and qualitative data have been used. Both primary and secondary data have been
collected to complete the research task, and arrive to sustainable conclusions. In
this sense, it has been considered that there was a need to look at both quantitative
and qualitative data to gather evidence on the cause-and-effect relationship that has
been established, namely, that the mismanagement in the fight of the pandemic in
certain countries in Latin America has caused devastating effects on the economy,
healthcare and governments’ institutions, with infringement and violations of
fundamental human rights.

There were also ethical and philosophical considerations in the design of
the research and its aim. How has this been reflected? Corruption practices and
violation of integrity principles and standards have also been taken into account to
assess whether or not violation of ethical conducts by Latin American governments
have been common in the mismanagement of the pandemic, and have played a
key role in the violation of human rights. Despite the fact that the World Health
Organization made an international and overwhelming call for fair, transparent and
equitable access to vaccines and treatments, in Latin American countries there has
been and still is a very strong pressure to secure vaccines for the population. Why?
Corruptive practices have threatened and it is still threatening massive access to
vaccines, as there has been an evident lack of transparency in the development,
procurement, supply and distribution processes, which have had a very negative
effect on the different pre-established vaccination programs (i.e. Argentina).

Abstract concepts, such as violation of democratic standards and restriction
of rights caused by the governments’ mismanagement of the fight against the
COVID-19 pandemic, as well as the fear of contracting the virus, cannot be easily
measured. There are millions who have lost their jobs, thousands of businesses
were closed, students were restricted from having regular classes, circulation has
been limited and other violations of basic universal human rights, have occurred.
Psychological and healthcare negative effects of the pandemic, have been
exacerbated by Latin American governments’ mismanagement actions. Those
abstract concepts have been turned in this research into measurable observations
making good use of operationalization. Operationalization have been used to reduce
subjectivity and increase the reliability of the data that have been collected. A good
sample of this operationalization is the magnitude of the violation of democratic
standards as well as the extent of the stringencies imposed during the fight against
of the COVID-19 pandemic in Latin America.

The information that have been included in this section, is focused on
reflecting comparative data of Latin America and other geographical regions,
among other type of data.
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Figure 1 — COVID-19 pandemic number of casualties per million inhabitants
Source: Worldometer

Results: Latin America (South America and Central America)

COVID-19 deaths per million inhabitants: 2263.

Despite high ELIs (as defined below) in Latin America, casualties ratio per million
inhabitants show that Latin America has been hit more than the European Union & UK,
South Asia, Countries Non-Members of the European Union, Middle East, Russia &
Central Asia, Oceania & Islands in East Asia, North Africa, East Asia and the Caribbean.
Such ratios are worse than all of those in all regions shown on the Figure 1 above.
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Figure 2 — Investment Research. 2020. The “Effective Lockdown Index (ELI)”,
provides an equal weight to a “virus policy”” measure — an adjusted version of the
Oxford index — and a ““social distancing” measure — a summary of the Google data
Source: Oxford University, Google, Apple, Wind, Goldman Sachs Global
Results: The ELI for Latin America is higher than the Global ELI, the one
in China and in North America, and lower than in Western Europe. Despite
this fact, the number of casualties per million inhabitants in Latin America is
higher than in Western Europe and UK, and North America.
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Figure 3 — Impact of ELI on Gross Domestic Product (GDP) Source: Goldman
Sachs Global Investment Research

Results: There is a direct relationship between a high ELI and high GDP fall.
Comparing Figures 2 and 3, the former shows that the ELI in Latin America is
higher in a given period of time compared to ELI Global, ELI North America and
China. A high ELI has caused Latin America to have the highest GDP fall compared
to other geographical regions such as North America, China, Western Europe and
Asia Pacific.

COVID-19: Stringency Index
This is a composite measure based on nine response indicators including school closures, workplace closures, and
travel bans, rescaled to a value from O to 100 (100 = strictest). If policies vary at the subnational level, the index is

shown as the response level of the strictest sub-region.
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Sourca: Hale, Angrist, Goldszmidl, Kira, Petharick, Phillips, Wabsier, Cameron-Blake, Hallas, Majumdar, and Tatlow (2021). A global panal
database of pandemic policies [Cuxdord COVID-19 Government ResponseTracker).” Nalure Human Behaviour. — Last updated 20 July 2021,
09:50 (London time)

CurWorldinData. crgicoronavirus - CC BY

Figure 4a — Stringency Index March 15, 2020 published July 29, 2021
showing Latin America.
Source: Our World in Data
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COVID-19: Stringency Index -

This is a composite measure based on nine response indicators including school closures, workplace closures, and
trawel bans, rescaled to a value from O to 100 (100 = strictest). If policies vary at the subnational level, the index is
shown as the response level of the strictest sub-region.
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Source: Hale, Angrist. Goldszmidt, Kira, Pathaerick, Phillips, Webster, Cameron-Blake, Hallas, Majumdar, and Tatlow (2021). “A global panel
database of pandaemic policies (Oxford COVID-19 Governmeant ResponseTracker).” Nalure Human Behaviour. — Last updated 20 July 2021,
09:50 (Londen tirmis)
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Figure 4b - Stringency Index March 16, 2021 published
on July 29, 2021, showing Latin America

Source: Our World in Data

Results: The nine metrics used to calculate the Stringency Index are: school closures;
workplace closures; cancellation of public events; restrictions on public gatherings;
closures of public transport; stay-at-home requirements; public information
campaigns; restrictions on internal movements; and international travel controls.
Comparing Figures 4a and 4b, showing the Stringency Index on March 15, 2020
(average 30) and March 16, 2021 (average 60) in Latin America, there is a significant
deterioration of the basic universal human rights and freedoms in this region.

Transparency Index (pre & post pandemic)
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and EU Africa Norta Africa and Central Asia
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Figure 5 — Transparency Perception Index 2020 (published in 2021)
vs. Transparency Perception Index 2018 (published in 2019)

Source: Transparency International

Results: The Transparency/Corruption Perception Index elaborated by Transparency
International in 2020 shows that the Americas (including Latin America) is a
geographical region where transparency is seen as lower than that in the European
Union and Western Union and the Asia Pacific Region. When comparing
Transparency Perception Index 2018 with that of 2020, there is a deterioration in
the Americas (44 vs. 43) and the highlights of such a weakening in the index, can be
attributed to corruption practices during the beginning of the COVID-19 crisis with
ongoing investigations of corrupt contracts, embezzlement, and inflated pricing of
medical supplies like face masks and body bags in many Latin American countries.
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Share of the population fully vaccinated against COVID-19 m

Share of the total population that have received all doses prescribed by the vaccination protocol, This data is only
available for countries which report the breakdown of doses administered by first and second doses.
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Sourca: Official data collated by Owr World in Data — Last updated 1 June, 10:30 (London time) Owr'WorldinData.ong/coronavinug - CC BY

Figure 6 — Share of the Population fully vaccinated against COVID-19

Source: Our World in Data

Results: Latin America is one of the geographical regions where only 10-15 %
average of the population has received all doses of prescribed vaccines. This is a
very low percentage compared to North America (40 % average), Europe (30 %

average) and Asia (20 % average).

FE

Pandemic Violations of Demacratic Standards Index
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Figure 7a — Pandemic Violations of Democratic Standards Index (June 2021)
Source: V-Dem Institute
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Figure 7b — Pandemic Violations of Democratic Standards Index (March to
June, 2020)

Source: V-Dem Institute

Results: The Pandemic Democratic Violations Index measures the following
violations: (i) No time limit on emergency measures; (ii) Discriminatory measures;
(iii) Derogations from non-derogable rights; (iv) Restrictions on media freedoms;
(v) Disproportionate limitations on the role of the legislature and (vi) Abusive
enforcement. When comparing Figure 7a and 7b, the number and seriousness of
the violations, there has been a very strong increase and aggravation of all type of
democratic violations after measuring a twelve (12) months period of the COVID-19
pandemic.

For the purpose of this research, it is essential to identify the so-called
basic universal human rights. According to the Universal Declaration of Human
Rights proclaimed by the United Nations General Assembly in Paris on 10 of
December, 1948, these are rights inherent to all human beings, regardless of race,
sex, nationality, ethnicity, language, religion, or any other status. Human rights
include the right to life and liberty, freedom of opinion and expression, the right
to work and education, among others. Everyone is entitled to these rights, without
discrimination. The International Covenant on Economic, Social and Cultural
Rights which entered into force in 1976, seeks to promote and protect the right to
work in fair and favorable conditions; the right to social protection, to an adequate
standard of living and to the highest attainable standards of physical and mental
well-being; the right to education and the enjoyment of benefits of cultural freedom
and scientific progress. As a consequence of certain Latin American governments’
mismanagement of the COVID-19 pandemic, and that regional GDPs plunged,
social protection levels as well as citizens’ standards of living have dramatically
deteriorated, the right to work and to receive education were severely affected.
Millions of jobs were lost and there were thousands of business shutdowns.

Amnesty International has supported the idea that violations of human rights
usually do not contribute to facilitate adequate responses to emergencies in the
public health area, undermining their efficiency (Amnesty International, 2020). The
World Health Organization also requested countries to ensure that the measures are
taken to fight the COVID-19 pandemic, should not negatively affect human rights.
Most modern constitutions or national fundamental laws, including those in force in
Latin American countries, recognize the protection and guarantee of basic human
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rights. Human rights are characterized as universal entitlements applicable to all
individuals. They are solely focused to preserve and defend human dignity. States
have the obligation to protect, promote and enforce human rights (Sikkink, 2014)
Such traditional human rights can be identified as economic, social and cultural
rights, including the right to health, to education, to work and fair remuneration,
to enjoy a culture leisure, to social security benefits, and the right to secure food,
shelter, the right to circulate within and outside the countries’ geographic boundaries,
the right to receive and give education, the right to do lawful business, among other
fundamental rights (2021). In accordance with international law, the right to life is
one that cannot be suspended even in emergency circumstances (Queensland Human
Rights Commission, 2019). No doubt that the right to health care guarantees the
right to life because it is closely related to human life. States are obliged to take
actions to prevent threats to public health and to provide medical care to those who
need it. Indeed, in Latin America and even in developed economies, the COVID-19
pandemic has reflected strong deficiencies in health-care systems and health inequities
characterized in many cases by shortages of medical materials and equipment (Kalra,
2020). Also, some countries suffered from a collapse in the health system and poor
quality of medical facilities, which specially affected low-income sectors of the Latin
American population (Bambra et al., 2020).

The Latin American region has been characterized by a key period of
constitutional change, which fundamentally took place between the end of the
1980s and 2000 (Gargarella, 2014).

During this period, Brazil amended its constitution in 1988, Colombia in
1991, Argentina in 1994, Venezuela in 1999, Ecuador in 2008, Bolivia in 2009,
and Mexico in 2011. In all cases, protection of universal human rights has been
emphasized and new rights were added. As examples, Section 14 of the Argentine
Constitution provides that all inhabitants are entitled to fundamental rights, in
accordance with the laws that regulate their exercise, namely, among others, to work
and perform any lawful industry; to navigate and trade; to petition the authorities;
to enter, remain in, travel through, and leave the Argentine territory; to profess
freely their religion; to teach and to learn. Many of these fundamental rights have
been severely violated during the COVID-19 pandemic with the implementation of
severe and extended lockdowns, despite that the number of casualties in Argentina
were at the top ten of the worldwide ranking. In addition, Section 2 of El Salvador
Constitution provides that every very person has the right to life, physical and moral
integrity, freedom, security, work, property and possession. Section 53 guarantees
the right to receive education. In one way or other, all of these rights have been
restricted or violated by government mismanagement and abuses.

Sanitary, economic, social and political conflicts are strongly disturbing the life
of inhabitants in the Latin American geography today. In a relevant number of cases,
these conflicts existed even before the COVID-19 pandemic, but nobody can doubt at
this stage, that the consequences of such pandemic has exacerbated problems and has
turned on a red light for societies that are suffering the emerging negative consequences
which are being observed today. The context is extremely challenging for both Latin
American democracies and autocratic regimes in place today. It is well known that
Latin America is the world’s most unequal continent where a relevant portion of the
population really depend on informal work for their own livelihood (Lacase, 2021).

The COVID-19 pandemic has truly represented a strong challenge to political
leadership in Latin America, where institutions are historically weak and do not enjoy
the trust of the populations (Acacio & Passos, 2020). Some of the Latin American
leaders have increased their political power violating the principle of the division of
powers to face the crisis of the pandemic. From El Salvador to Nicaragua in Central
America, the current administrations in those countries have used the COVID-19
pandemic to incur in different type of abuses of power, restricting and/or deleting
key human rights, with the sole intention of having no opposition parties in the
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political arena. In El Salvador, President Nayib Bukele, dismissed Supreme Court of
Justice’s members and replaced them with individuals who are more in line with his
political thoughts. In Nicaragua, President Ortega is persecuting political opponents
and several political leaders are suffering from unjustified imprisonment to avoid
opposition in the next presidential elections. In South America, the Colombian well-
established democracy has been threatened by massive demonstrations in key cities,
complaining about new tax bills which represent a huge burden for taxpayers and
which had the sole purpose of financing additional healthcare costs. Brazil, Peru
and Argentina are the countries in the region which have suffered the effects of the
COVID-19 pandemics most in terms of deaths per million inhabitants, despite that
Argentina has implemented the longest lockdown in the world (Larrosa, 2020). In
addition, in a worldwide rank reported by the World Health Organization, Peru is
first with the highest number of casualties (5.915) per million inhabitants, Brazil
is ninth with 2.704 casualties and Argentina is eleventh in the ranking with 2.443
casualties per million inhabitants. Lockdown has been implemented as a way of
reducing mobility and then potential contagion These countries enjoy democratic
governments which have emerged from free elections.

However, and especially in the case of the Argentine, democracy has turned
into a kind of autocracy with an unreasonable extended lockdown of almost
8 months in 2020 and newly extended and very strict lockdowns in 2021. The
violations of human rights in certain provincial jurisdictions are in the process of
being investigated by the United Nations Commission for Human Rights. In Brazil,
the highest populated country in Latin America, and after an initial very soft approach
to fight the COVID-19 pandemic by President Bolsonaro, such approach has changed
into a stricter and more conservative one, as the number of casualties placing Brazil
at the top of the rank, were severely hitting the Brazilian society, turning Bolsonaro
as an unpopular leader As a consequence of this, President Bolsonaro is suffering
congressional investigation as well as huge demonstrations claiming for more volumes
of vaccines to avoid additional casualties. Corruption represents a very serious threat
to individuals’ lives and established living styles, and particularly when a public
health emergency such as the COVID-19 breaks out (Kos, & Wasserstrom, 2020).

It is very relevant to realize that transparent government administrations bring
higher investments in healthcare and offer strong epidemiological surveillance
mechanisms which are key to fight a pandemic and preserve human lives as much as
possible (Layachi, 2020). Transparency International, has referred to the COVID-19
pandemic not only as just a health and economic crisis but also as a corruption
crisis, in the sense that those government administrations with higher levels of
corruption have been in a highly weaker position to face the pandemic challenges.
There is, undoubtedly, a severe impact of corruption in the Latin American States’
ability to cope with its obligations in order to guarantee compliance with several
universal human rights in a pandemic situation.

Unfortunately, this is the context in a great number of Latin American
countries. Priority has been given to purchasing testing kits, medicines, patients’
protective equipment, ventilators, special beds and other relevant medical devices,
and that was the right thing to do. However, despite the urgency with which those
supplies were required, the truth was that the purchasing processes have been
characterized, in many cases, by an evident lack of transparency. According to
Transparency International, direct purchasing mechanisms were used without
complying with standard regular bidding processes, which was reflected in
illegal and corruption practices. In Colombia such practices became a common
standard. Procurement rules were eased and there was an increase in the discretion
of public servants in awarding contracts. which generated favoritism, lack of
transparency and corruption. The negative consequences of such discretion have
offset any potential benefits in promoting flexibilities in the procurement process
for emergency reasons (Gallego, Prem & Vargas, 2021).
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In Latin America, the sanitary and economic crises, are closely linked. Despite
very extended lockdowns which have caused large economic devastations which
will require country economies several years to recover, there were very high rates
of casualties and very poor vaccination campaigns, Chile being an exception to
this rule. According to Prensa Internacional magazine, Latin American countries
have been very dogmatic when taking steps towards closing their economies. Peru
is at the top of the rank followed by Argentina in the second place. In 2020, and
just for comparison purposes, while global gross domestic product (GDP) had a
3 % fall, the average GDP decline in the Latin American and Caribbean region
was 7 %, with certain countries declining 10-12 %. Such is the case of Argentina
and Peru. In addition, in 2020 the work force in Latin America worked 16 % fewer
hours, which is almost twice the loss occurred on a worldwide basis.

After analyzing the key economic indicators in Latin America, the World
Trade Organization (WTO) considered that the recovery of Latin American
economies would depend on the path of vaccination and its expansion. Further, in
the G-7 meeting which recently took place in England, the WTO expressed its fears
that the steps taken by Latin American governments to provide vaccines to their
population were not as fast as they should be. In addition, the WTO desires that
developed economies as those of the countries conforming the G-7, would reach
a global agreement to provide developing countries with a more extensive access
to vaccines. Although countries in the G-7 have initiated the process of a massive
donation of vaccines to developing countries, the WTO considered that an extra
United States Fifty Billion Dollars will be needed to accelerate the deployment of
vaccines supply. While in Europe, the European Commission took very relevant
actions to support short-time work and invested the amount of Euros Thirty-Seven
Billion to support small and medium companies as well as the healthcare sector
(Lebret, 2020), this was not clearly the case in Latin America. Subsidies and
financial aid from the States were not sufficient for recovery purposes.

Moreover, children of different ages and in every geographic region,
especially in Latin America where school shut-downs have been for very long
periods of time, have been severely affected by the political, social and economic
impacts of the COVID-19 pandemic, and, in some cases, by mitigation actions
and policies from different government administrations that may advertently or
inadvertently have caused, in many instances, more harm than good. Undoubtedly,
the negative impact for children will be lifelong, according to the opinion of
qualified educational and healthcare experts. It is also clear at this stage, that the
harmful effects of the pandemic will not be distributed equally among the world’s
population. Those severe consequences are expected to be most damaging for
children in the poorest countries, and in the poorest neighborhoods, and for those
children which are already in disadvantaged or more vulnerable situations.

According to reports prepared and submitted by the John Hopkins University,
as December 3, 2020, the COVID-19 pandemic had claimed more than 1.400.000
lives and infected more than 64 million people around the world. COVID-19 has
strongly impacted on People’s access to healthcare worldwide. Recently, the Save
the Children non-governmental organization issued a report which surveyed 25.000
participants in 37 countries, including several Latin American ones. Conclusions
were that 90 % of families had severe restrictions to access not only healthcare
services but also medicines (Ritz, O’Hare & Burgess, 2020). It is evident that not
the pandemic but also the inappropriate actions and mismanagement incurred by
the governments to fight it, has increased structural and societal inequalities. Levels
of poverty have increased in Latin America, and traditional educational standards
were set aside. Millions of children ceased to have in-person classes and had no
access to electronic and video devices to be able to have on-line classes. The very
negative impact on students’ educational standards is evident and will be more
visible in the future.
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Faced with an overwhelming crisis, Latin American governments have
had, in general, reactive approaches towards the pandemic. Except Chile, which
designed and implemented an aggressive vaccine program, there was no other
relevant proactive approach. There is a general belief that extended school shut-
downs in Latin America have harmed and are still provoking a lasting damage on
a full generation. Empty classes are considered a real tragedy. There were Latin
American governments that decided to close schools for an extended period of
time. A common argument sustaining that decision was not students’ physical
attendance. Namely, it was parents’ circulation and gathering on school entrances
and exits that could increase COVID-19 circulation. Closures have also impacted
on working parent’s daily routines, as many of them have to work from home
sharing time with their children. Poverty levels in Latin America, have not allowed
students to receive on-line education as they did not have laptops and/or Wi-Fi
connections available.

On average, 38 % of workers in Latin America are employed in the informal
economy, many of them without access to health or unemployment insurance.
Expecting people living hand-to-mouth to comply with lockdown restrictions is
perhaps unrealistic. While government-funded relief helped alleviate this problem,
it was probably insufficient. Implementing a lockdown correctly is critical
in reducing its cost, and several factors may prevent it. Some are particular to
individual countries, but a few structural factors common to the region stand out.
One is limited government capacity to enforce lockdowns, especially in more
remote regions where law enforcement presence is weak. Combined with low trust
in government and media, the result was that a certain number of citizens chose
to ignore government mandates. The International Labor Organization (ILO) has
warned of the need to adopt immediate strategies to face the labor crisis caused by
COVID-19 which has led to the loss of at least 34 million jobs in Latin America
and the Caribbean. The situation could generate an increase of inequalities in the
region even as early indications of recovery have been observed in recent weeks.

Conclusions. There is no doubt at this stage of the 21* century, that basic
universal human rights constitute true, significant and supreme values in all modern
societies and that they are required to be fully protected by governments. In an
extremely complex global context governed by freedom restrictions of all kinds,
a good number of Latin American administrations have incurred in a severe and
serious mismanagement and corruptive actions in their intent to fight against the
COVID-19 pandemic. Such actions, including extended lockdowns, have proved
totally ineffective to attack the pandemic and have led to serious restrictions and
violations of basic, essential and universal human rights. As analyzed in this
research, those violations have not only negatively impacted on citizens’ lives
(i.e. thousands of casualties, insufficient access to vaccines, no access to education,
massive loss of jobs, business shut- downs, lack of medical infrastructure and
supplies), but also on democratic institutions, converting some democracies into
new real autocracies where lack of transparency and corruption practices have been
and currently are common standards. Undoubtedly, Latin American governments
will face new challenges during the post-pandemic era, for which they should be
prepared to reinvent themselves, and should be thinking on planning and designing
appropriate and effective policies to protect basic essential human rights and avoid
further and more serious economic and social devastation.
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Pikapno daniear ®ypdapo

BIIJIMB BOPOTBHBH 3 MAHAEMI€IO COVID-19 HA ITPABA JIIOJUHHA
B JIATUHCBKI AMEPHIII

Amnoranis. Kpainu Jlaruncbkoi AMepuku Ta 1X HaceleHHs MOCTPaKAald HE TUIBKU Bif
pyiHiBHEX HachiakiB margemii COVID-19, a Takoxk BiJl HACHIAKIB OC3MisUTBHOCTI IXHIX YpSIIB.
Oco0mBocTi Ta IpofoBKeHHs 60poThoHm 3 nanaemiero COVID-19, a Takox kapanTrH B JIaTHHCBKIH
AmepHii CIPUYMHUIIN MTOPYIISHHST OCHOBHUX ITPaB JIFOIUHU.

Mertoro TOCTiKEHHS € OIIHIOBaHHS KartacTpodiunux HachiakiB mangemii COVID-19 B
JlaruHchKiit AMepuii Ta 3a0e3nedeHHs! CTIKUX J0Ka3iB TOro, 10 Oe3/isIbHICTh Ta Hee(heKTUBHE
VIpaBIiHHS, @ TaKOX KOPYILiHHA IpaKTHKAa YPSAIB CIHPUYMHHWIM TOPYHICHHS OCHOBHHMX
YHIBEpCaIbHUX MPaB JIOAWHHU. B mporeci 1ociiKeHHsS aBTOp 3aCTOCOBYBAB HACTYIHI METOJH:
1) mopiBHAMBHMI aHaIi3 3aranbHOi KinbkocTi xkeptB COVID-19, BUMIipsHOT 110 BIAHOIICHHIO 110
MUTBHOHIB JKUTENIB (10 pi3HUM perioHam, BKITIOUarouu JIaTHHCHKY AMEpPHUKY); 2) TOPIBHAIBHUHA
aHaJIi3 iHAEKCY ONOKyBaHHA, BKIIoUaroun JIaTHHCEKY AMEpHKY; 3) perioHaTbHUNA NOPIBHAIEHIHA
aHaJi3 BIUIMBY iHJEKCY e(DeKTHBHOTO KapaHTHHY Ha BAJIOBUI BHYTPILIHINA MPOAYKT, BKIIOYAIOYH
Jlaruncbky Amepuky; 4) inaekc xkoperkocti COVID-19 mono nepkaBHHX OOMEXKEHb, Y TOMY
yucii B JIaTMHCBKIH AMepHIli; 5) TOPIBHSUIBHUN 1HAEKC CIPUHHATTS mpo3opocti 2020 mopiBHIHO
3 IHAEKCOM CHPUHHATTA mpo3opocti 2018, skuii BimoOpakae pi3HI reorpadidHi perioHH;
6) OLiHIOBAaHHS YaCTKH MOBHICTIO BaKIIMHOBaHOTO HaceneHHs mpotu COVID-19.

[IpoBenene mocCiiKEHHS Ta OTPUMaHi JaHi OKa3yIOTh, [0 He3BA)KAI0UH Ha AyXKe CyBOPi
Ta TpUBaJi 00MEXEHHs, 3anpoBaDKeH] ypsiiamu JlarnHcbko1 AMepuKkH y 60poThOi 3 aHIEMIE0
COVID-19, perioH 3a3HaB pyWHIBHUX HACJIJKIB HE JIAIIC B KOHTCKCTI 30POB’ Sl TPOMAJIsiH, a i
JUISL eKOHOMIKH B IiIOMy. be3isuibHICTh Ta KOPYMIiHHI MPAKTUKK YPS/IiB BIPOJAOBXK OOPOTHOM
3 COVID-19 cripuunHmIm 1y’ke cepilo3Hi MOPYIICHHSI OCHOBHUX YHIBEpCAJILHUX ITPAB JIIOAUHH
Ha KOHTUHEHTI, HaIPUKJIaJ, OB’ s3aHi 3 OCBITOIO, TOPTiBIEIO Ta Oi3HECOM, pOOOTOI0, OXOPOHOIO
310pOB’S, 37I0POBUM JOBKIIIIAM, 37JOBOJICHHSM, KOH(DIIEHIIIHHICTIO JAHUX TOIIIO.

Kniouosi cnoea: npasa noounu, nopywenmns npas, Jlamuncoxa Amepuxa, nanoemis,
Kopynyis

Submitted: 22.02.2021
Revised: 27.07.2021
Accepted: 21.08.2021

ISSN 2786-491X (Print) 149



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, no. 2, 2021

UDC 343.3
DOI :10.31733/2786-491X-2021-2-150-172

E S
2 &2 ¥
Y=/
4N
Oleksandr Ihor FEDCHAK® Sviatoslav SENYK®
KONDRATIUK® Ph.D. (Law), Ph.D. (Law),
Ph.D. (Law), Associate Professor, Ukraine
Associate Professor, Ukraine
Ukraine
(Lviv State University of Internal Affairs)
Oleh LEPEKHA® Bohdan MARETS®
Ph.D. (Law) Ph.D. (Law)
(Territorial (National Police of
administration Ukraine in Lviv region),
State Bureau Ukraine
of Investigation),

Ukraine

WAR ON CRIME:

FROM PASSIVE BEHAVIOUR OF AN UNDERCOVER AGENT
TO ACTIVE FORMS OF COVERT INFLUENCE ON ACCOMPLICES
OF CRIMINAL ACTIVITIES

Abstract. The research is dedicated to the operative work of law enforcement agencies in

terms of the use of undercover agents for conducting operative-search operations in the criminal
environment for searching for the criminal activity of previously unknown persons (unknown
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accomplices). A comprehensive analysis of the main provisions of the Ukrainian legislation
and fundamental international acts that regulate the use of undercover activities in Ukraine was
conducted chronologically. It has been established that the European standards defining the limits of
legal behaviour of undercover agents in the criminal environment are mainly based on the provisions
of fundamental international acts on the protection of human rights and freedoms adopted in the
1948—1980s; the Ukrainian legislation regarding the issue under research began to be formed in
1990s; only since 2006, the Ukrainian justice system began to actively recognise the European
judicial practice when passing verdicts in the field under study. It has been emphasised that the
effectiveness of legal regulation of the use of undercover activities by law enforcement agencies
depends on the ability to combine and direct positive factors accompanying the legal norm and
block those that hinder it. The disparity of legal acts that fragmentarily regulate legal foundations
of undercover activities negatively affects the efficiency of using the obtained results for combating
crime. It is suggested to solve this issue through the unification of the provisions of the legal acts
in order to achieve uniformity in the use of undercover methods by law enforcement agencies for
combating crime according to the European legal standards. Taking into account a high crime rate
in modern Ukraine, it is quite challenging to comply with or implement the latter in order to avoid
incitement or entrapment to the extent of the regulation of lawful behaviour of undercover agents
in the criminal environment, since solely passive behaviour of undercover agents not only fails to
contribute to detecting criminal activities and documenting criminal intents of accomplices but
rather exposes the undercover agents to the criminal world, which poses a threat to the life and
health of both undercover agents and their relatives. In order to improve the effectiveness of crime-
fighting activities in Ukraine, this research justifies the legal regulation of the general principles of
permissible lawful behaviour of undercover agents as regards empowering them to use active forms
of denunciating the criminal activities of people in the criminal environment.
Keywords: entrapment, incitement, undercover agent, lawful behaviour, passive waiting

Introduction. The conducted analysis of the fundamental international
legal acts on the protection of basic human rights and freedoms from unjustified
intervention and imposing restrictions by law enforcement agencies, relevant
national legislation in the mentioned field, criminal case-laws of the European
Court of Human Rights, where the evidence is based on the result of the undercover
activities of law enforcement agencies, as well as national practical realities of
covert operations in the criminal environment demonstrated a sufficient imbalance
in the implementation of the state policy, particularly in the field of respect for
human rights and freedoms during the operative-search operations in Ukraine
(as based on the work of police units). The current legislative framework for
undercover activities of law enforcement agencies as regards the use of undercover
agents is versatile, but in general, it does not correspond to the actual crime rate
in Ukraine, since it does not offer a comprehensive approach to ensuring and
regulating the sufficiently effective lawful behaviour of undercover agents in the
criminal environment to actively detect the criminal intents of the subjects, which
have not yet been identified by the law enforcement agency as perpetrators of the
crime being prepared or committed.

Analysis of recent research and publications. The issue of permissible
behaviour of undercover agents in the criminal environment has been studied
by a range of scholars, such as S. Albul, L. Arkusha, O. Bandurka, 1. Basetsky,
V. Bobrov, L. Brusnitsin, V. Vasilinchuk, A. Venediktov, A. Voznyi, V. Volobuyev,
Zh. Bygu, M. Boguslavsky, O. Gida, V. Glazkov, V. Glushkov, O. Granin,
M. Gribov, D. Grebelskyi, L. Gula, O. Dolzhenkov, O. Dulsky, V. Zakharov,
L. Katsan, A. Kyslyi, V. Klimchuk, 1. Kozachenko, M. Kornienko, O. Kopan,
V. Kroshko, V. Krugly, Yu. Mantulyak, D. Nikiforchuk, S. Nikolayuk, V. Omelchuk,
Yu. Orlov, S. Pichkurenko, M. Pogoretsky, S. Popov, S. Prikhodko, I. Servetsky,
V. Silyukov, O. Skakun, E. Skulysh, S. Slynko, V. Stolbovoy, A. Subbot, O. Tsvetkov,
V. Tsymbalyuk, Yu. Cherkasov, S. Chernykh, V. Shendryk, I. Shynkarenko.

Of course, the above list of the researchers, who directly or indirectly
touched upon the discussed issue in their research, is not complete. Following the
analysis of the existing significant scholarly research in the context of ambiguous
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and often controversial issues regarding undercover activities of law enforcement
agencies and in the absence of the up-to-date comprehensive monography on the
topic under study, we can conclude that the studied problem is topical especially
in the light of modern methods of countering organised criminal activity and
the need to incorporate the international judicial decisions in the national law
enforcement practice.

The purpose of this work is to justify the need to revise the legal regulations
of the limits of the permissible undercover influence exercised by an undercover
agent on a subject of the non-obvious (latent) criminal activity.

The achievement of the goal presupposes the consistent implementation of
the following tasks: to analyse international and national legislative framework
for the legal regulation of the use of covert methods of combating crime applied
by the Ukrainian law enforcement agencies as regards using undercover agents to
detect the wrongful intents in latent subjects of criminal activities; to review the
European case-law in terms of interpretation of lawfulness of the use of undercover
agents by law enforcement agencies; to outline the national tendencies in the use
of undercover agents for detecting criminal intents in the latent subjects of the
criminal offence; to draw the conclusions concerning the limits of permissible use
of undercover agents by law enforcement agencies to detect the criminal intents in
the latent subjects of the criminal offence (crime).

Taking into account the topic, goal and tasks of the research, the latter is
done with the help of the following methods: the method of systemic and structural
analysis (1) allowed us to study the theoretical aspects of the use of undercover
agents in accordance with the international legislative acts, and (2) was applied
during processing and generalisation of the empirical material concerning the legal
regulation of undercover activities; comparative, logical legal, logical normative
and comparative legal methods were used (1) to analyse the legislative acts and
their equivalents that regulate the legal basis of using undercover agents and (2) to
draw the conclusions regarding the limits of the permissibility of law enforcement
agencies’ using undercover activities to detect the criminal intents in the latent
subjects of the criminal offence (crime); the dogmatic approach was used to
determine the reason for the use of undercover agents; structural and functional
method (analysis) is used to study the legal basis for the use of undercover agents;
sociological methods (questionnaire and interview) were used to get primary
information from the initiators of agent operational activities concerning the limits
of lawful behaviour of undercover agents in the criminal environment; Aristotelian
method contributed to drawing the conclusion of the conducted research.

Materials of the presented study include scientific and theoretical framework
based on the research of famous experts in the field of Criminal Procedural Law,
Criminal Law, operative-search operations and other branches of Law; legal
framework based on the provisions of international legislative acts, the Constitution
of Ukraine, the Criminal Code of Ukraine, Criminal Procedure Code of Ukraine,
current normative legislative acts and their equivalents that define the fundamental
constitutional, criminal-procedural, criminal-intelligence principles of using
undercover agents by law enforcement agencies for detecting the legal intents of
latent subjects of the criminal offence; an empirical basis based on the provisions of
international and national normative legislative acts, regulations, court judgments;
theoretical basis comprising the references to certain scientific research papers
available to the public.

Formulation of the main material. The crime that comes to the police’s notice
is just the tip of the “crime” iceberg that “actually took place”. From the viewpoint of
criminal science, the non-detected delinquency (or hidden crime) is a set of actions
that were committed but not noticed by the criminal investigation agencies and,
consequently, not included in the official criminal statistics (H. Shnaider, 1994). As
far as combating crime is concerned, the law enforcement agencies are intended
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to detect yet unknown criminal offences (crimes) and, henceforth, those who have
committed them. In addition, they are supposed to identify problems before they
arise in order to prevent dangerous consequences, i.€. to take investigative measures
in the criminal environment in order to detect a criminal offence (crime) that is
being prepared, as well as persons who have criminal intents and are preparing
for or involved in the unlawful activities that can develop into crime. Therefore,
the law enforcement agencies are to work in the conditions of non-obviousness,
i.e. when criminal acts and their subjects are not specified (identified), and the
gathered information is not enough to start a pre-trial investigation. One of the
most effective methods of operative-search operations used to solve and prevent
(stop) grave and particularly grave crimes, disclose and eliminate criminal groups
is the infiltration of the undercover staff and non-staff agents of the criminal
intelligence unit into the criminal association, whose testimony as witnesses in
criminal proceedings would be very important for both solving and investigating
the circumstances relevant to the case (V. Klymchuk, 2018). Therefore, the main
instrument used by the state to combat non-obvious crime includes undercover
activities conducted by law enforcement agencies, i.e. the use of people who are
consciously hiding their relation to the law enforcement agency to conduct search
activities in the criminal environment for the detection of unlawful activities and
persons involved herein (subjects, accomplices, etc.). A concomitant goal of such
activities is to prevent unlawful activities by means of preventive investigation
into the criminal environment. European judicial practice allows law enforcement
agencies to use secret methods of investigating criminal offences (crimes) provided
that there is no incitement by law enforcement agencies. International legislative
acts on human rights and freedoms do not prohibit law enforcement agencies to
use covert influence and means at the pre-trial stage if it is justified by the nature
of the criminal offence. However, the court will consider the further use of the
evidence obtained in such a way legally valid only if the relevant procedures for
granting permission to use covert measures against a person, their implementation
and control will be enshrined in the national law. Notwithstanding, in most cases,
the legal restraints that predispose the undercover agent to act passively in order
to detect the person’s criminal intent do not contribute to the decisive manner of
combating crime and, therefore, need to be revised, since modern criminal trends
have revolutionised if compared to those that existed at the time of the adoption of
the fundamental international act on human rights and freedoms. The infiltration
of crime into every sphere of public life and governance in Ukraine requires the
active transition from crime prevention to combating crime, as far as combating
crime must result in the defeat of the crime, while the crime prevention, judging
from its definition and semantics, leads only to neutralising the consequences and
localising the activity. National criminal trends tend to be flexible and quickly
diversify following all political, economical and social changes in the state, as
criminal activities enable quick enrichment of corrupt government officials, unlike
law enforcement agencies that are obliged to act in strict adherence to the law,
which is extremely difficult to change, let alone the time required to develop a new
practice of combating crime. Therefore, it is high time to rethink the boundaries
of legal and moral tolerance of the state, society and citizens for criminal activity,
which leads to the necessity to revise the limits of the permissibility of the covert
influence on the non-obvious subject of latent criminal activity.

In the following lines, we will generalise and analyse in chronological order
the provisions of the fundamental international legislative acts that authorise law
enforcement agencies to lawfully apply covert methods of combating crime.

The Universal Declaration of Human Rights (adopted in 1948) establishes
that no one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation
(Article 12); in the exercise of his rights and freedoms, everyone shall be subject
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only to such limitations as are determined by law solely for the purpose of securing
due recognition and respect for the rights and freedoms of others and of meeting the
just requirements of morality, public order and the general welfare in a democratic
society (Article 29, part 2, 1948).

The Convention for the Protection of Human Rights and Fundamental
Freedoms (adopted in 1950) proclaims that everyone has the right to respect for
his private and family life, his home and his correspondence; there shall be no
intervention by a public authority with the exercise of this right except such as is
in accordance with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the country, for
the prevention of disorder or crime, for the protection of health or morals, or for
the protection of the rights and freedoms of others (Article 8). The convention
defines the legal interference by the state to person’s exercise of rights as justified
(particularly, the use of means of operational (special) equipment in investigative
and/or undercover criminal proceedings), in particular when the interference is
carried out in accordance with the law (the interference must be carried out in
accordance with the current law, that is, the admissibility, grounds (conditions))
and procedure for conducting such a measure must be provided for by applicable
regulations, which are available to the public, interference measures cannot be
stipulated in certain secret instructions, and the person whose rights have been
violated should have an opportunity to challenge the measures taken against him
or her by the competent state authorities; the law must be necessary in a democratic
society. That is, the law must contain a provision that a measure involving a
restriction of citizens rights can only be carried out to the extent necessary for the
security of democratic institutions; can be carried out under exceptional conditions
necessary in a democratic society; in the interests of national and public safety or
the economic well-being of the country for the prevention of disorder or crime, for
the protection of health or morals, or for the protection of the rights and freedoms
of others (Article 8, part 2, 1950).

The International Covenant on Civil and Political Rights (adopted in 1966)
sets forth that no one shall be subjected to arbitrary or unlawful interference with
his privacy, family, home or correspondence, nor to unlawful attacks on his honour
and reputation (Article 17 §1, 1966).

Code of Conduct for r Law Enforcement Officials (adopted in 1979) enshrines
that in the performance of their duty, law enforcement officials shall respect and
protect human dignity and maintain and uphold the human rights of all persons
(Article 2); matters of a confidential nature in the possession of law enforcement
officials shall be kept confidential unless the performance of duty or the needs of
justice strictly require otherwise (Article 4, 1979).

Naples Political Declaration and Global Action Plan against Organized
Transnational Crime (adopted in 1994) recommends that measures be taken to
encourage members of criminal organizations to cooperate and give testimony, and
within the limits established by the national law their sentence will be commuted if
they cooperate in criminal proceedings.

The UN Convention against Transnational Crime (adopted in 2000) defines
that “if permitted by the basic principles of its domestic legal system, each State
Party shall, within its possibilities and under the conditions prescribed by its
domestic law, take the necessary measures to allow for the appropriate use of
controlled delivery and, where it deems appropriate, for the use of other special
investigative techniques, such as electronic or other forms of surveillance and
undercover operations, by its competent authorities in its territory for the purpose
of effectively combating organized crime” (Article 20 §1).

Of course, this list of fundamental international acts is to be supplemented. This
is enough though to understand the European legal position on the issue under study.

In the case law concerning bribery of a government official (deputy
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governor), discovered and documented by the undercover agent, the European
Court of Human Rights has found that the line between legitimate infiltration by an
undercover agent and the instigation of a crime is more likely to be crossed if no
clear and foreseeable procedure was set up under the domestic law for authorising
and implementing undercover operations (Tchokhonelidze, 2018). Hence, we will
turn to the provisions of the Ukrainian Law that regulate temporary restrictions of
human rights and freedoms by law enforcement agencies during covert recourse
to force, means and measures to counter crime. It should be taken into account
that in accordance with the provisions of the Constitution of Ukraine, existing
international treaties ratified by the parliament are considered as a part of national
legislation (Article 9). In addition, it is generally accepted that in the event of
a dispute between international acts and national legislation (in the context of
our research with the norms of the Criminal Procedure Code — author’s note),
the provisions of the relevant international treaty shall prevail (S. Solotkyi, 2018).
According to the Constitution of Ukraine (adopted in 1996), the latter is considered
the highest law, and its provisions are directly applicable (Article 8). Ukraine
recognises and is governed by the rule of law. Everyone shall have the right to
freely collect, store, use, and disseminate information by oral, written, or other
means at his discretion (Article 34, Part 2). However, the exercise of this right may
be restricted by law in the interests of national security, territorial integrity or public
order as to prevent turmoil or crime, to protect public health, the reputation or
rights of others, to prevent the disclosure of information obtained confidentially, or
to maintain the authority and impartiality of Justice. The highest national law shall
guarantee the inadmissibility of accusation based on illegally obtained evidence,
and this guarantee cannot be restricted. The Constitution of Ukraine shall guarantee
human rights and freedoms and require a person to adhere to a certain code of
conduct in relation to other people and the state, as well as establish respective
requirements and restrictions. Everyone shall be guaranteed the right to appeal to
the court against the judgments, actions, or inactivity of State power, local self-
government bodies, officials, or officers while exercising their powers. Everyone
shall have the right to appeal for the protection of his rights to the Authorised
Human Rights Representative (Ombudsman) to the Verkhovna Rada of Ukraine
(Articles 55, 56, Constitution of Ukraine, 1996). Public prosecutor’s supervision
of undercover operations conducted by law enforcement agencies to combat crime
shall guarantee respect for human rights and freedoms during their organisation
and implementation. The public prosecution shall be entrusted with supervision
over the observance of laws by bodies that conduct operative-search operations,
inquiry, and pre-trial investigations (Part 1 of Article 121 §4 of the Constitution
of Ukraine). General jurisdiction courts shall have absolute authority to ensure
and protect human rights in Ukraine. Justice in Ukraine shall be administered
exclusively by the courts (Article 124 of the Constitution of Ukraine). At the same
time, courts shall not only ensure the right to judicial protection but also decide on
the use of the operative-search operations (Article 8 of the Law of Ukraine “On
Operative-Search Operations’), measures to ensure criminal proceedings (Article
131 of the Criminal Procedure Code of Ukraine) and covert investigative actions
(Article 246 of the Criminal Procedure Code of Ukraine, 2012).

The Law of Ukraine “On Operative-Search Operations” (adopted in 1992)
regulates the use of covert forces, means and measures by law enforcement
agencies to combat crime; in particular, Article 6 defines the legal grounds
for conducting operative-search operations, Article 8 determines the rights
of the operational units to use covert forces, means and measures; Article
9 safeguards the rule of law in the course of operative-search operations (1992).

The Law of Ukraine “On Organisational and Legal Bases for Combating
Organised Crime” (adopted in 1993) specifies the powers of the state agencies created
established to combat organised crime. In the context of this research, we would like
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to focus on the provisions of Article 13 of the above-mentioned law, which regulate
public relations arising in the relation to the use of undercover agents.

The law of Ukraine “On the Procedure for the Compensation of Damage
Caused to a Citizen by the Unlawful Actions of Bodies of Inquiry, Pre-trial
Investigation, Prosecutors and Courts” (adopted in 1994) regulates the issue of
compensation of damage caused to the citizen in the course of illegal use of covert
forces, means and measures.

The Law of Ukraine “On Measures to Counter Illicit Trafficking of Narcotic
Drugs, Psychotropic Substances, Precursors and their Abuse” determines the
implementation of the covert operation through controlled delivery (a method of
identifying sources and channels ofillegal trafficking of narcotic drugs, psychotropic
substances and precursors, as well as individuals involved herein) (Article 4);
operational purchase (an operation to purchase narcotic drugs psychotropic
substances or precursors to obtain evidence of criminal activity) (Article 5, 1995).

The Law of Ukraine “On Counter intelligence Activities” (adopted in 2002)
authorises specially authorised state agencies to uncover, record, and document
openly and secretly intelligence, terrorist, and other encroachments upon the state
security of Ukraine; to conduct counterintelligence operations to forestall, uncover
in good time, and put a stop to subversive intelligence, terrorist, or other illegal
activity intended to harm the state security of Ukraine; to employ publicly known
and covert staff and non-staff personnel (Article 5).

The Law of Ukraine “On the Public Prosecutor’s Office” (adopted in 2014)
determines that the public prosecutor shall supervise the observance of laws by
the agencies conducting operative-search operations, inquiries and pre-trial
investigation enjoying the rights and fulfilling the duties as stipulated in the Law
of Ukraine “On Operative-Search Operations” and the Criminal Procedure Code
of Ukraine (Article 25).

The Law of Ukraine “On Intelligence” (adopted in 2020) authorises
intelligence agencies to organise and conduct intelligence activities, use undercover
agents, maintain cooperation with individuals on a confidential basis (Article 12).

A significant number of law enforcement agencies have been established
and operate in Ukraine, each of which is guided by its own regulatory legal acts.
In order not to analyse the respective legal regulation provisions of each law
enforcement agency related to the topic under study, we will analyse the regulations
governing the activity of the most numerous law enforcement agency in Ukraine —
the National Police. In accordance with the Law of Ukraine “On National Police”,
the rule of law and respect for human rights and freedoms shall be fundamental
principles of police activities (Articles 6, 7). Restriction of human rights and
freedoms is allowed only on the basis and according to the procedure defined by
the Constitution and Laws of Ukraine, if needed and to the extent necessary for
the accomplishment of police missions (Part 2 of Article 7); the implementation
of measures restricting human rights and freedoms must be stopped immediately
if the purpose of applying such measures is achieved or there is no need for their
further application (Part 3 of Article 7, 2015).

In view of the above, it can be stated that the Ukrainian legislation stipulates
both powers of law enforcement agencies to apply covert methods of combating
crime and procedures for obtaining respective permissions to carry out such
activities, forms of supervision and procedure for using the obtained factual
information. The European Court reminds that the phrase “prescribed by law” not
only requires compliance with national law but also refers to the quality of the law
requiring it to comply with the rule of law.

In the context of covert control by public authorities, in our case —
lawenforcement agencies, the country’s legislation shall guarantee that there
is no arbitrary interference with human rights guaranteed by Article 8 of the
European Convention on Human Rights. In addition, the law must be formulated
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in sufficiently clear terms to provide for an adequate notion of circumstances and
conditions under which public authorities shall be authorised to resort to such
covert operations (Khan, 2000).

According to the provisions of the Law of Ukraine “On Enforcement of
Decisions and Application of Case-law of the European Court of Human Rights”,
the decisions of the European Court of Human Rights shall be binding on the
territory of Ukraine (Part 1 of Article 2), and its case-law shall be applicable in the
national courts as a source of law (Article 17, 2006).Therefore, we will attempt
to identify and group the most common provisions of the court judgments of
the above-mentioned judicial authority, which are referred to by national courts
when passing judgments in criminal proceedings, in which evidence was based
particularly on factual information on a person’s implication or participation in
criminal activities obtained with the help of covert forces, means, measures and
operations used by law enforcement agencies.

In addition to the protection of personal data and the right to privacy,
the notion of a person’s private life includes the right to establish and develop
relationships with other human beings (ECHR, 1992). The concept of “private life”
also covers the physical and moral integrity of a person, including his or her sexual
life. One of the social aspects of private life is the freedom to unite with other people
(X'and Y, 1985). The state is authorised to regulate certain aspects of the realisation
of freedom of sexual relations as a part of a person’s private life, in order to protect
publicmorals (Modinos, 1993). Secretsurveillance violates aperson’srightto private
life (Klass, 1984). The collection and use of information about a person without
their consent is an interference with their privacy. This rule covers both official
censuses of a person (X, 1982) and obtaining their fingerprints and photographing
during an investigation (Murray, 1994). The collection of information is justified,
but it does not mean that the storage and use of such information will not constitute
a legal wrong. For instance, fingerprints obtained during the investigation of a
crime should be destroyed in case a person is dismissed as a suspect of a crime
(ECHR, 31.01.1995).

The European Court of Human Rights has enshrined the general principle
of a fair hearing, which declares that the public interest cannot justify the use
of evidence obtained as a result of incitement by law enforcement agencies
(Bannikova, 2010, Ramanauskas, 2008, Veselov et al., 2012). According to the
above-provided case law, such evidence shall be considered inadmissible, since
it was obtained as a result of a significant violation of the human right to a fair
hearing, which is enshrined in Paragraph 1 of Article 6 of the European Convention
on Human Rights. The above-mentioned legal position meets the requirements of
the Ukrainian legislation, in particular the provisions of Part 1 of Article 87 of the
Criminal Procedure Code of Ukraine. European Court of Human Rights points out
that incitement takes place when the law enforcement officers or people acting on
their instructions step beyond an essentially passive investigation, but with an aim of
establishing a crime, i.e. obtaining evidence and initiating a criminal case, exercise
an influence such as incitement the commission of an offence that would otherwise
not have been committed (Ramanauskas, 2008). This court has also developed a
number of aspects for distinguishing incitement from permissible conduct of law
enforcement agencies (Bannikova, 2010), namely: a) substantive aspect (presence/
absence of significant features of incitement by law enforcement agencies);
b) procedural aspect (whether the court can check information about possible
incitement during a hearing on the basis of adversarial and equality principle).
Regarding the substantive aspect, the European Court of Human Rights notes that
the state shall have at its disposal concrete and objective evidence confirming that
the accused has taken specific steps to commit the offence for which he or she will
subsequently be persecuted; any information relating to an existing criminal intent
or offence being committed shall be verifiable, and the public prosecution shall be
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able to demonstrate whenever it is necessary that it has good and sufficient cause
to carry out operational activities; any information obtained as a result of covert
activities shall comply with the requirement that the investigation is conducted in
an essentially passive manner. In particular, this aspect excludes any actions that
can be interpreted as an influence on the accused as to incite the commission of
an offence, such as initiating a contact, repeated offer, persistent reminders etc.
(Bannikova, 2010, Vanyan, 2005, & Veselov et al., 2012).

Sepil, 2013 concerns the prosecution of the applicant for the illegal sale of
drugs, which was discovered and terminated in course of undercover test purchasing
operation — which, as the applicant states, incited him into the commission of the
crime. When determining whether Article 6 §1 of the European Convention of
Human Rights was violated due to entrapment, the European Court of Human
Rights assesses the situation (1) for the presence of elements of incitement of a
person to commit a crime by law-enforcement officers (substantive aspect) and
(2) for state’s compliance with its positive obligations to properly examine a person’s
statement for his or her having been incited to commit a crime by law-enforcement
officers (procedural aspect). According to the European Court of Human Rights,
the incitement of a crime essentially occurs when law enforcement officers do
not confine themselves to an essentially passive investigation of circumstances of
a person’s possible commission of a crime in order to collect relevant evidence
and, on reasonable grounds, bring him or her to justice, but incite that person
to commit a crime. When determining whether law-enforcement officers have
confined themselves to the essentially passive investigation of the circumstances
of the possibly committed crime, the European Court of Human Rights considers
two factors: the existence of grounds for taking the relevant measures and the
involvement of law enforcement officers in the commission of the crime. The
European Court of Human Rights recognizes specific and sufficient factual data
indicating that a person may have committed a crime as appropriate grounds for
taking the above-mentioned measures. With regard to the role of law enforcement
officers in the commission of the crime, the European Court of Human Rights
examines the moment when they start implementing the relevant measure in order
to determine whether they have merely “joined” a crime that a person has already
started committing without any instigation. If the prosecution does not have clear
evidence that the incitement, in fact, did not take place, it is up to the domestic
court to examine the person’s statement about their being incited to commit a
crime, to establish the relevant factual circumstances of the case and to find out
whether there are elements of the incitement. Therefore, instigation of the crime
in the sense in which it is prohibited by Article 6 §1 of the European Convention
of Human Rights occurs when there are no grounds for carrying out the relevant
measures, law enforcement officers are not confined to passive investigation or the
domestic courts neglect their positive obligations indicated above. First of all, in the
above-cited case, although the applicant had previously been prosecuted for
possession, use and sale of drugs, as well as the presence of the detention order based
on the guilty plea for his using illegal drugs, the European Court of Human Rights
refused to accept aforementioned evidence provided by the Turkish government
as the basis for conducting test purchasing operation against the applicant. The
European Court of Human Rights issued such a verdict since this information was
revealed to the Turkish authorities already after the applicant’s detention as a result
of the undercover operation carried out against him, which, accordingly, could
not have been the basis for the decision to conduct this operation. In this case, the
European Court of Human Rights also noted that the possession and use of narcotic
drugs do not equal their sale, in respect of which a test purchasing operation was
carried out. Although it should be noted that, as had already been mentioned, the
applicant had a criminal background of drug trafficking. The Turkish authorities
also referred to the fact that the applicant turned out to possess more drugs than the
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law enforcement officers wanted to buy from him in the course of the undercover
operation, In reply, the European Court of Human Rights pointed out the applicant’s
immediate admission of the fact that he was using the drug he had sold in the
course of test purchasing operation, which he occasionally bought from another
person (O. Anishchak, 2013).

In the case of Volokhy in Ukraine, the European Court of Human Rights
indicated the need for changes in Ukrainian legislation, as there are no clear
boundaries and conditions of surveillance, as well as sufficient guarantees of
protection against abuse (ECHR, 2006). The general requirements of fairness
expressed in Article 6 of the European Convention of Human Rights apply
to proceedings in all forms of criminal charges, from the simplest to the most
complex. The public interest cannot justify the use of evidence obtained as a result
of police incitement. There is no reason to believe that without intervention by
agents the crime would have been committed. Such intervention and its use in
dubious criminal proceedings meant from the outset that the applicant had been
permanently deprived of the right to a fair trial. Accordingly, it can be stated that
the violation of Article 6 §1 of the European Convention of Human Rights indeed
took place (A. Miliutin, 2019).

In countries with Anglo-Saxon law, there is no clear distinction between
criminal action and operative-search operation, and therefore between investigative
and detective actions and methods (V. Klymchuk, 2018).

In the Federal Republic of Germany, pursuant to §§ 110a-110c of the
Criminal Procedure Code, the criminal investigation can involve undercover
agents represented by the police officers, who work undercover and, subsequently,
can participate in legally significant action without the right to commit a crime,
except in the case of necessary defence and extreme necessity. In France, the use of
police agents is stipulated in Article 706-81 of the Criminal Procedure Code, which
authorises the latter to watch persons suspected of serious or less serious offences
by pretending to be another perpetrator, accomplice or dealer in stolen goods. For
this purpose, a judicial police officer receives special permission to use a synthetic
identity and perform, if necessary, certain actions that are clearly provided for in
the Code of Criminal Procedure, which may, under normal circumstances, contain
clements of a crime. In the UK, informants involved in the commission of a crime
have the right to file a claim for abuse of procedural rights if they are charged with
a crime whose commission or participation was necessary in order not to give
themselves away. The Criminal Procedure Code of Switzerland allows undercover
agents to commit acts that violate drug trafficking laws, as well as to use counterfeit
banknotes, but that will be that. Undercover agents cannot incite anyone to the
commission of the crime and direct the commission of serious offences. At the
same time, their activity in relation to a person’s decision to commit a crime can
only be of helping nature. The Criminal Procedure Code of Lithuania prohibits
instigating a person to commit a crime during crime reconstruction in order to
identify the person who committed the crime. In accordance with Article 32 of
the Criminal Code of the Republic of Lithuania, the person, who reconstructs the
circumstances of the crime through its imitation according to the official order
of the law enforcement agency, cannot be arraigned on a criminal charge for
reconstructing the committed or alleged crime. In Moldova, undercover agents are
expressly prohibited to incite the commission of a crime (M. Bahryi, 2017).

The European Court of Human Rights emphasises that in cases when the
activities of undercover agents are aimed at inciting a crime, and there is no reason
to believe that the crime would have been committed without their intervention,
such actions go beyond the notion of the undercover agent and can be considered
an incitement; intervention and its use in criminal proceedings may result in the
fairness of the trial being irremediably undermined (Vanyan, 2005). The European
Court of Human Rights has pointed out in its case-law that undercover operations
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must be carried out in an essentially passive manner without any pressure being put
on the applicant to commit the offence through means such as taking the initiative
in contacting the applicant, insistent prompting, the promise of financial gain or
appealing to the applicant’s sense of compassion (Nosko, & Nefedov, 2014).

It is well known that the undercover activities of all law enforcement
agencies are primarily aimed at detecting the secret illegal activities of criminal
groups. At the same time, undercover forces of the law enforcement agency obtain
and record factual data that may have evidentiary value for the future prosecution
of accomplices in a crime that is being prepared, continues or committed. It is
undercover work that ensures the covert and confidential use of forces, means and
measures of law enforcement activities when overt methods of combating crime
are ineffective.

The introduction of law enforcement and intelligence officers, as well as other
persons into organised criminal groups, provides a unique opportunity to achieve
the following goals: to clarify the structure, composition, head of an organized
criminal group, to determine the distribution of roles among all of its members,
to identify their relationship with other groups; to determine the mechanism of
illegal activities, to establish crimes and other acts threatening the national interests
of Ukraine; to establish the scope of persons aware of the criminal activities of
the group, who can act as informants and witnesses, to determine the means of
recording and documenting crimes for use as evidence; to determine the location
of persons, to ensure tactical operations, collecting other intelligence information
that cannot be obtained by other means (V. Burba, & O. Suvorov, 2019).

With regard to the subject of this research, it is important to clarify the
scope of subjects authorised to be introduced into the criminal environment for
identification of non-obvious accomplices in criminal activities. This aspect
has been thoroughly studied in the research papers of the Ukrainian scholars,
particularly N. Abdullaiev, A. Anapolskyi, P. Andrushko, V. Burba, V. Kotov,
O. Lemeshko, A. Rysheliuk, O. Suvorova. Based on the summary of their research,
we can outline the following structure of subjects that can be introduced into
the criminal environment: 1) staff and non-staff employees of operative-search,
intelligence and counterintelligence agencies; 2) members of organised groups
or criminal organisations with which the law enforcement agency has established
secret (during operative-search, intelligence or counterintelligence operations) or
confidential cooperation (during the pre-trial investigation); 3) persons who agreed
to cooperate with the law enforcement agency. For the sake of convenience, we
will further use the term “undercover agent” in this research.

On the following pages, we will summarise the use of undercover agents by
the National Police of Ukraine, which can be generalised as follows:

1.To conduct undercover operations (e.g. operative-search ones) to find out
the immediate information that will be of interest for the criminal intelligence unit
depending on its functions and missions. In this case, the undercover agents carry
out general search activities for any factual data that may have elements of criminal
offence committed or being prepared, and establish the scope of people who may
be of intelligence interest.

2. For criminal intelligence analysis within the detective case. In this case,
the undercover agent acts purposefully with full transparency (when targets of the
investigation are already known) or partial transparency (targets of the investigation
are unknown, but there is actual data on criminal activity), i.e. in general the
undercover agent knows where, what and whom he is supposed to look for.

3. To conduct covert investigative actions with the involvement of persons
with whom confidential cooperation was established or undercover agents of the
criminal intelligence unit. Procuring evidence involves the undercover agent who
is to carry out specific tasks defined by the investigator (prosecutor).

In the first case mentioned above, the undercover agent can accomplish
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the tasks set by in the criminal intelligence unit in an essentially passive manner
(i.e. using their professional aptitude and spying capabilities), but in the next two
instances. the passive manner would be ineffective. In addition, the Ukrainian
legislation provides more solid legal grounds for the use of undercover agents
for special missions to uncover the criminal activities of an organised group or
criminal organisation, which can be identified as a detective measure taken in
course of criminal intelligence analysis for detective case or as a secret investigative
search action during a pre-trial investigation in a specific criminal proceeding. In
the first case, this process is formalised in writing by the act of implementation,
and in the second case — by the decision of the investigator or prosecutor. Less
regulated is the possibility of using the undercover agent to conduct one-time
operative-search operations (operational and technical measures, test purchasing
operations) or control over the commission of a crime in criminal proceedings.

The legislation of Ukraine in the field of combating crime regulates the
activities of law enforcement agencies in countering non-obvious (latent) crime and
its subjects (known and unknown persons), in particular, the provisions of Article
6 of the Law of Ukraine “On Operative-Search Operations” authorise especially
determined subjects (defined in this Law) to conduct operative-search operations
in relation to crimes that are being prepared. It means that the law enforcement
agency is aware of the elements of the crime committed or being prepared, but its
accomplices remain unknown. At this stage of countering crime, the main task of
the law enforcement agency is to establish the involvement of the particular person
in a criminal act, which is unusually established with the help of undercover agents
of law enforcement agencies. Undercover agents, regardless of whether they are
agents or police officers who act under cover of a law enforcement agency, having
previously given voluntary consent and realising the danger of their profession and
the risks associated with it, are introduced into the criminal environment in order
to assist law enforcement agencies in neutralising the criminal groups with their
subsequent destruction, i.e. bringing accomplices to justice, confiscating assets and
property obtained through crime. In contrast, criminals take various actions not to be
exposed. Such actions abide by neither civil ethics nor law, while law enforcement
agencies are obliged to strictly comply with both national and international law.
To put it straight, this is sort of a war, where an attacker feels free to do what
he wants on foreign territory, while a defending party must take into account the
protection means so as not to harm its citizens and not to exceed the limits of the
so-called justifiable defence. As one can see, the warring parties are not on pari
passu basis. It is generally believed that the resources allocated and provided by
the state to combat crime are significantly wider than those available to criminals
to commit criminal offences and counter law enforcement agencies. However,
the effectiveness of their use by the criminal environment is much greater, which
is confirmed by a significant number of identified criminal offences and persons
involved and a very small number of court convictions and property (valuables)
confiscated to the state income.

The criminal environment, which consists of individuals, organised groups
and criminal organisations, is essentially an anti-society that sponges on the society
as a whole, the state and its citizens. It is difficult for society to accept a person
who has committed an act that trespasses against social or moral values and, thus,
turned out to be a betrayer once or several times. The anti-society also draws
upon its own rules, which are established and regulated by criminal lords, corrupt
officials, and criminal subculture. Members of both civil and criminal society must
effectively prove their worth. In the first instance (civil society) it is done through
education, socially useful activities, respect for social and moral values, taxpaying,
but the second instance presupposes activities useful for the criminal environment
and corrupt officials which help them not only thrive but also develop, gradually
obtain legal status, penetrate into the top government echelons, support adoption
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of the respective laws and turn state institutions into secret criminal organisations.

We are convinced that in the absolute majority of cases, the organiser of the
criminal activity does not want to be punished, and prisoners cherish liberty most
of all. Therefore, one of the most difficult tasks of the undercover agent is to earn
the “enemy’s” trust. Due to fear of imprisonment, the latter is often convinced
that all “newcomers” (new members of the criminal group) collaborate with law
enforcement agencies. One of the dangerous means of confirming trustworthiness
in organised groups commonly motivated by either greed or violence is to take a
test task by inflicting bodily harm on a victim, which directly threatens his or her
life and health. The latter is strictly prohibited for an undercover agent, although
there are situations when there is no choice: they are to choose either their own
life or someone else’s. As a result, the undercover agent is brought to justice.
Usually, it is difficult to predict an unfavourable development of the operative-
search operation. The national legislation contains only several general rules that
are supposedly designed to protect an undercover agent from the strict punishment
for committing an intentional, albeit forced criminal offence. In particular,
Atticle 42 of the Criminal code of Ukraine envisages the exemption from liability
for committing an act justified at risk; Article 43 of the Criminal Code of Ukraine
outlines specificities of imposition of punishment to a person undertaking a special
mission to prevent or uncover criminal activities of an organised group or criminal
organisation (2001).

The Ukrainian courts occasionally declare covert activities conducted
by law enforcement agencies against the subject of the crime as an incitement.
The unskilled work of undercover agents or police officers cannot be considered
the main reason for that, because an undercover agent has to face the criminal
environment one on one. He is to conduct a special mission relying solely on his or
her own professionalism, experience and ability to survive in a hostile environment.
On top of the, he is also to perform detective, intelligence or counterintelligence
missions, strictly observing the law. On an everyday basis, the undercover agent is
hiding behind the legend playing a role in accordance with a behavioural pattern
predetermined by the law enforcement agency. An unintentional deviation from
the legend may pose an immediate threat to his or her life. It is well known that
professional skills and search capabilities form the basis for the formal admission
of the undercover agent or police officer to operational information related to the
criminal environment. However, access to specific factual data is provided by the
subject of crime, who is aware of the danger from revealing such information.
Passive behaviour of the undercover agent or imitation of the criminal activity
that bears formal elements of the crime does not always allow to disclose secret
criminal activities and previously unknown accomplices of a higher level than the
crime abettor, co-conspirator or perpetrator.

The legend, behavioural pattern, imitation of illegal activities have a
common goal — to establish credibility with the subject of criminal environment
that theoretically assumes the danger of a new person’s direct or indirect awareness
about the illegal activities of the subject or his/her involvement in such activities.
The undercover agent should create conditions under which the initiative and
intent to commit the crime is shown by the subject of the criminal environment
him/herself.

According to the provisions of the national criminal law, an abettor shall
be a person who has persuaded another accomplice to commit a criminal offence,
namely, inducing another accomplice to commit a criminal offence in the sense
of arousing desire (belief in desirability, benefit, need), arousing determination or
strengthening the intention of another accomplice to commit a criminal offence.
The specific criminal law regulation (Part 4 of Article 27 of the Criminal Code
of Ukraine) defines the ways of persuading another accomplice to commit a
criminal offence, in particular, persuasion (systematic or one-time urgent request
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(persuasion) of a person), bribery (providing or promising to provide a person with
material or other benefits), threat (intimidation of a person to cause harm), coercion
(harassment by violence, damage to property, blackmail), persuasion in another
way (instruction, advice, order, call, order), which can be expressed in both open
and veiled forms. In addition, criminal actions in Ukraine are recognised as active
actions of a person to facilitate the commission of a crime by providing tools or
means of removing obstacles, pre-promised concealment of a criminal, property
obtained by criminal means, its sale, concealment of traces of a criminal offence
(Part 5 of Article 27, 2001).

The operational combination, as well as the imitation of criminal activity by
the undercover agent, can and should at least formally contain elements of aiding
and abetting, which will ensure credibility of legend and behavioural pattern of the
undercover agent or police officer and make the subject of the criminal environment
believe in the imaginary criminal capabilities of the undercover agent embedded in
a life-threatening criminal environment to accomplish a task of the state represented
by the law enforcement agency. One should admit that the passive behaviour of law
enforcement agency aimed at formal implementation of the methods of aiding and
abetting in order to detect criminal intents and crime committed by the subjects of the
criminal environment is generally disproportionate to the risks that the undercover
agent constantly faces for the sake of the national interests. It is highly unlikely
that passive waiting will bring the law enforcement agency the desired results and
there is no guarantee that another criminal offence will not be committed at the
same time without being unsolved for a long while. Therefore, taking into account
the international case law based on judicial decisions, the state must take full
responsibility for the undercover operations by law enforcement agencies, whose
undercover agents put their lives at risk, not for the sake of their own interest,
but for the sake of the society, country, each and every honest person who has
nothing to be afraid of, as even if their rights and freedoms are violated the state
will guarantee the full compensation for material and moral damage and officially
refute suspicions. Ukraine is gradually moving in this direction particularly after
having introduced the concept of a “model decision”. Based on the circumstances
of a particular case, the essence of contentious relations and the content of claims,
the Supreme Court provides a sample interpretation of the regulatory order. This
sample, according to the stare decisis principle, is mandatory for lower-level courts
to take into account when delivering judgments in similar cases (D. Hudyma, 2019).
This certainly points to an effective reinterpretation of the significance of decisions
of the Supreme Court as the highest court in the Ukrainian judicial system, which
ensures the constancy and unity of judicial practice for lower general jurisdiction
courts. This also confirms that the state takes steps to introduce the elements of
“case law”, although some experts, in particular judges, see this as “unification of
judicial practice but not case law, since the term “case law”, which has been long
theoretically and practically applied and interpreted primarily in the countries with
Anglo-Saxon law, has acquired quite a lot of features creating a rather complicated
and multifaceted system that is much more complex than simply “binding force”
of the legal stance of the Supreme Court” (N. Blazhyvska, 2020).

Hence, after having earned the trust of the criminal environment, one can
only expect that their passive behaviour alone will let them establish contacts with
new subjects, who, in addition, must reveal their criminal intents on their own. The
harmonisation of the national laws and bylaws with the European case law will
regulate the use of the elements of operative-search activities, namely undercover
activities as a part of operational combination. Summarising the constitutive
rules and regulations, we can formulate an axiom that the use of an operational
combination is considered legitimate if the illegal activities are initiated by the
subject of the criminal environment, i.e. the specific person, who, according to
the factual data of law enforcement agency, is involved in the preparation or
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commission of the criminal offence, as well as other illegal activities. National
legislation prohibits inciting the person, who does not show criminal intent, to
commit the criminal offence, which the European Court of Human Rights interprets
as incitement of the crime.

The selection, training and introduction of the undercover agent into the
criminal environment is accompanied not only by risks dangerous both for his/
her life and the lives of his/her loved ones but also by significant financial costs
on the part of the state represented by the law enforcement agency for material
support of the legend and certain behavioural pattern, imitation of illegal activities,
secret compensation costs or compensation for damage caused to law enforcement
agencies under justified risk in order to achieve a socially useful goal — exposing
criminal activity. The introduction of the undercover agent into the criminal
environment usually takes place when two conditions are fulfilled: 1) firstly, the
law enforcement agency, as the subject of the operational search, intelligence or
counterintelligence activities, is reasonably oriented and reliably aware of the
presence of illegal activities directly or indirectly related to the preparation or
commission of grave and especially grave crimes predominantly by the organised
group (criminal organisation), less often by a particular subject; 2) secondly, it is
not possible to detect and stop such activities using other forces, means, measures
and methods. In accordance with the provisions of national law, secret cooperation
is possible as part of the operational search, intelligence or counterintelligence
activities, and confidential cooperation is allowed as part of undercover activities
of the pre-trial investigation body in specific criminal proceedings. This status quo
coincides with the legal stance of the European Court of Human Rights, which has
repeatedly emphasised that the state must have concrete and objective evidence
confirming that the accused has taken specific steps to commit an act for which
he is later prosecuted. At the same time, any information concerning an existing
intention to commit an offence or an offence being committed must be verifiable,
and a public prosecution must be able to demonstrate at any stage that it has
sufficient grounds to carry out an operational measure.

Law enforcement officers must first respond to information about preparations
for a crime or the beginning of such actions, and only then investigate it. The key
question to be answered is who formed such intent in the person. If it is proved
that the person’s intent to commit a crime arose independently, and it was just
timely prevented, then there is no incitement. And yet, in order to start any active
actions, law enforcement officers should have objective information about the
preparation for a crime. If the authorities claim that they acted on the basis of
information received from a private individual, the European Court of Human
Rights distinguishes between an individual complaint and information received
from a person cooperating with the police or from an informant. Simultaneously,
there is a risk that an agent or informant will play the role of “agents provocateurs”,
which allegedly violates Article 6 §1 of the European Convention of Human Rights
(V. Frankiv, 2020).

Therefore, law enforcement agencies, in particular the police, take such actions
when there is solid evidence suggesting organised crime, grounds for taking such
actions and documentary proof of involvement of known and unknown persons
in the crime. The level of public danger and consequences of criminal activity
previously unknown to the law enforcement agency is also assessed. In other
words, the undercover activities of the law enforcement agency are not initiated
without reason, and even more so, it does not pursue an operational and preventive
goal, since, as already mentioned, the entire process is accompanied by the highest
risks and significant material costs. In the process of criminal intelligence analysis
of subjects that are directly or indirectly related to the criminal environment, the
attention of the undercover agent focuses on a specific known or previously unknown
person (group) who compromise themselves, i.e. according to the analysis of the
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law enforcement agency, such person (group) is characterised by skills, abilities,
behaviour, status, and sometimes specific actions that do not always seem criminal
in nature. But the latter happens less often due to the fact that the criminal world
is aware of the methods of undercover activities of law enforcement agencies.
Therefore, when the undercover agent as a new potential formal accomplice to
illegal activities waits passively for active actions that should contain elements of
crime, even without taking test tasks, it compromises his/her status, calls him/her
into question, which causes distrust. Even the slightest signs of distrust in the
undercover agent introduced into the criminal environment can threaten his/her
life. Depending on the type of criminal organisation, the dangerous agent can
be eliminated immediately or in a short time, not sufficient to remove a person
from the criminal investigation and ensure proper protection protection. The
question about the criminal environment’s feeling remorseful about neutralising
or destroying a non-agent is clearly rhetorical. Due to booming organised crime
on both global and national levels, dangerous international criminal trends, as
well as extreme risk the undercover agent puts him/herself at — danger to his/her
life — the very essence of the boundaries of the undercover activities related to
incitement of crime and conducted by the undercover agent or police officer need
to be reviewed by introducing the concept of active incitement to crime. It should
be recognised that the imitation of criminal activity or illegal behaviour by the
undercover agent; purposefully making a person aware of his/her capability
to commit a crime; demonstration of skills and abilities that can be used to
achieve the criminal goal — each of the mentioned actions is formally considered
incitement, and together they can be equally considered directed incitement,
which depending on the operational search, intelligence or counterintelligence
situation in combination with possible life troubles can provoke the absolute
majority of people to an illegal act or even a crime.

The present research puts particular stress on the concept of a “lawful act”,
which must correspond to the following criteria: 1) to determine the admissibility
and legality of the deed taking into account other essential elements of the act;
2) to distinguish the act from other types of circumstances that exclude criminality
of the act; to be explicitly provided for in the criminal law or have unambiguous
interpretation; 3) not to be derived from other features; 4) to characterise, as a rule,
one element of the lawful act (Yu. Mantuliak, 2005).

Therefore, investigation of the activities of the undercover agent in relation
to exposing the criminal activities of the particular person should be investigated
in a comprehensive manner only, taking into account not only operative-search,
intelligence and counterintelligence findings but also psychological factors. We
agree that there is an unjustified cautiousness about the possible violation of the
rights and freedoms of citizens and limiting the power of entities authorised to
counter crimes, while neglecting the rights and freedoms of persons who have
already been subjected to criminal influence from persons selling restricted or
prohibited items and substances (S. Popov, 2018). Numerous and systematic
offers to sell narcotic drugs or weapons should not be considered an incitement
to crime; in contrast, physical and psychological coercion to do so should be
considered incitement. A person who considers himself not guilty of any crime,
who, due to a confluence of difficult circumstances, an unfavourable operative-
search, intelligence or counterintelligence situation, got into wrong place and at
wrong time, by virtue of which the operational unit mistakenly decided on his
possible involvement in a secret illegal activity and who was subjected to targeted
criminal analysis, has the right for legal protection of his allegedly violated rights
and freedoms, which is guaranteed by national and European legislation. The
state, in case of confirmation of the damage caused to the protected interests, must
compensate the damage caused and “clean” the reputation of the person in his
family and society. If the actions of a law enforcement agency show signs of active
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incitement to a crime, the state can offer all necessary mechanisms for conducting
an objective investigation (e.g. newly created law enforcement agencies, such as the
State Bureau of Investigation and the National Anti-Corruption Bureau of Ukraine,
the reformed Attorney General’s Office) and bringing law enforcement officials to
justice (reformed judicial system), which would not have been possible without
the comprehensive support and participation of the United States of America and
the European Union and in case Ukraine’s had chosen a wrong path of pro-Russian
integration. In addition, there are ten powerful subjects of operative-search activities
in Ukraine, which, according to the plan of the legislative power representative —
the Verkhovna Rada of Ukraine — are authorised to provide a prompt response in all
spheres of public life vulnerable to crime in order to prevent timely its preparation
and commission, thus protecting a person from arbitrary violation of his or her
rights and freedoms by any law enforcement agency.

Theanalysis ofthe case-law of the European Courtof Human Rights concerning
the difference between incitement and legitimate methods of investigating crimes,
which involve the so-called “infiltration” of law enforcement officers into criminal
groups for committing crimes, shows that such criteria are formulated in rather
abstractedly. At the same time, it is also clear that it is impossible to narrow down
such criteria (R. Babanly, & O. Tarasenko, 2020).

Law enforcement agencies of the Russian Federation conducted a covert
operation targeted at a business leader who allegedly ordered a contract killing
of his former business associate, and a supposed contract killer reported the
preparation of the crime to law enforcement agencies. The cover operation
presupposed that the alleged perpetrator visited organiser’s house in order to
inform the latter about execution of the murder; their conversation was secretly
recorded by law enforcement officers who were outside the house. Several days
earlier, the crime was staged, which was widely covered in the mass media (press).
According to the common position of the European Court of Human Rights,
there was no entrapment on the part of the undercover agent who, acting as the
perpetrator of the crime (murder) in course of the operative experiment organised
by the law enforcement agency, used an audio recorder to record the conversation
about organising the murder during his visit to the contractor’s house (Bykov,
2009). According to the partially dissenting opinion of ECHR Judge J.-P. Kosta,
this ploy, despite its specific characteristics, is not in itself far removed from the
ruses, traps and stratagems used by the police to obtain confessions from persons
suspected of criminal offences or to establish their guilt, and it would be naive,
indeed unreasonable, to seek to disarm the security forces, faced as they are with
the rise in delinquency and crime (2009). The different partly dissenting opinion
was voiced by Judge D. Spielmann, who was joined by four other Judges believing
that in the present case the purpose of staging was to make the applicant talk. The
covert operation undermined the voluntary nature of the disclosures to such an
extent that the right to remain silent and not to incriminate oneself was rendered
devoid of all substance. As in the Ramanauskas case, the applicant was entrapped
by a person controlled from a distance by the authorities, who staged a set-up
using a private individual as an undercover agent. Thus, according to Judges, the
information obtained in such a way was disclosed by means of entrapment, against
the applicant’s will (2009).

In fact, there are two opposite stances on the lawfulness of the undercover
agent’s behaviour during clearance of crime.

The Supreme Court of Canada distinguishes between “dirty tricks” (which are
considered socially outrageous) and simple “trickery”, concluding the following:
“Behaviour [of the authorities] that outrages society should be stopped in every
possible way”. If a police officer pretends to be a prison chaplain and listens to a
suspect’s confession, this is a socially outrageous behaviour; the same conclusion
can be drawn if he pretends to be a state-appointed lawyer, who tries to elicit
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testimony from suspects and accused persons; injecting sodium thiopental (“truth
serum” — author) to a suspected diabetic under the guise of a daily dose of insulin
and using his or her statements as evidence would also outrage society; but in
general, pretending to be a drug addict with the aim of destroying the drug supply
channel would not outrage society; it is also permissible to impersonate a truck
driver for the purpose of conviction a drug dealer (K. Leimer, 1981).

The guiding instructions of the Federal Court of Justice of the Federal Republic
of Germany state: as part of the search and combat against especially dangerous
and difficult-to-solve crimes, the use of police agents-provocateurs against both
suspected and non-suspected people is fundamentally permissible, necessary and
legitimate. This report indicates that it is impossible to enter the environment of
drug and arms dealers without taking action that are not subjectively considered
at least minor crimes, so such action is justified. It is claimed that the purchase of
certain items (stolen items, weapons, drugs, etc.) as part of the undercover operation
is a necessary prerequisite for gaining the trust of criminals with further access to
the organisers of criminal activities (R. Hesner, & U. Khertsoh, 1990).

In the mid-70™, drug trafficking in New York was mainly under the control of
the Bonnano family, whose criminal activities were exposed during the undercover
operation Donnie Brasco named after the undercover alias of Federal Bureau of
Investigation agent Joe Pistone, who worked undercover for 6 years. As a result,
more than 200 charges and hundreds of sentences were announced to Mafia
members (2019).

It is hard to believe that for 6 years of working undercover, the agent did not
take any active actions to identify criminal activities against mafia members.

In the case “Miliniene in Lithuania”, the initiative was taken by SS (law
enforcement agency — authors), a private individual, who, after having understood
that the applicant would demand a bribe to reach a favourable outcome in his case,
complained to the police. Thereafter the police approached the Deputy Prosecutor
General who authorised and followed the further investigation within the legal
framework of a criminal conduct simulation model, affording immunity from
prosecution to SS in exchange for securing evidence against the suspected offender.
To the extent that SS had police backing to offer the applicant considerable financial
inducements and was given technical equipment to record their conversations, it
is clear that the police influenced the course of events. However, the European
Court of Human Rights does not find that police role to have been abusive, given
their obligation to verify criminal complaints and the importance of thwarting the
corrosive effect of judicial corruption on the rule of law in a democratic society.
Nor does it find that the police role was the determinative factor. The determinative
factor was the conduct of SS and the applicant. O this extent, the Court accepts that,
on balance, the police may be said to have “joined” the criminal activity rather than
to have initiated it. Their actions thus remained within the bounds of undercover
work rather than that of agents provocateurs in possible breach of Article 6 § 1 of
the Convention (ECHR, 2008).

During 2017-2019, employees of criminal intelligent units of the National
Police of Ukraine were trained on the basis of the higher education institution
with specific training conditions that train police officers (Lviv State University
of Internal Affairs, Ukraine). As a result of a sociological survey conducted by the
method of a questionnaire organised by the scientific and pedagogical staff of the
Department of Operative-Search Activity, it was found that 78 % of respondents,
i.e. 209 employees of criminal intelligent units with access to agent operational
activity, confirmed the ineffectiveness of passive behaviour of an undercover agent
in a criminal environment in order to identify criminal intentions of subjects of
non-obvious illegal activities; 72 % of respondents from the previous group were
consistent with their opinion and agreed that undercover agents need to switch from
passive waiting to active actions in order to identify person’s criminal intent, which
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should be enshrined in law by appropriate amendments to the national legislation;
the latter would guarantee no prosecution for the active lawful conduct of the
undercover agent in the criminal environment, if it formally contains elements of
a criminal offence.

We support the opinion of scientists that the professional activity of persons
working in the criminal environment, regulated by the current legislation, requires
optimisation regarding the components of effective legal, social, physical and
psychological protection of undercover agents who conduct special missions to
uncover criminal activities (A. Subbot, 2013).

Conclusions. Guarantees of inviolability of human rights and freedoms
determine the content and direction of the activities of the modern Ukrainian state.
The correlation of guaranteed rights of undercover agents and the interests of society
and the state in the fight against crime can be considered as a sort of indicator of the
development of the law-bound state. Clear legal regulation of the lawful behaviour
of the undercover agent, as well as his/her peremptory legal protection from acts
at occupational risk, will undoubtedly contribute to increasing the effectiveness of
combating crime in terms of implementing and observing the principles of the rule
of law in all spheres of the public life of the state. Legal security of the undercover
agent is the legal protection of the living conditions of the undercover agent against
threats, which is guaranteed by international and national legislation. Legal security
should not be an end in itself, but only a system of timely detection, prevention and
neutralisation of real and potential threats to the implementation of state goals by
legal means. Without proper legal safeguards of the undercover agent’s activities,
inhibiting the rise of organised crime loses its meaning, and the state’s obligations
in this area acquire only a declarative form.

Statutory regulation of occupational risk resulting from undercover
operations, operative-search, intelligence, counterintelligence activities should be
recognised as a socially determined prerequisite and the need for an effective fight
against crime. Unfavourable conditions of operative-search work can be compared
to an extreme situation in everyday life, which is essentially characterised by
the emergence of exceptional circumstances characterised by danger, transience,
information, organisational and legal uncertainty, the presence of warring parties.
It is often difficult to distinguish between lawful methods of covert work aimed
at detection of the criminal offence and actions, which can be actually considered
incitement to a crime. Any imitation of criminal activity contains formal elements
of incitement and instigation that can affect a person in different ways, depending
on the situation and circumstances, which the person faces. The undercover agent
working under constant risk should be granted the authority to take active actions
to detect the criminal intents of a person who is can be a potential accomplice.
The limits of active actions of the undercover agent, given the high criminal rate
in Ukraine and public intolerance to crime, should be clearly regulated by national
legislation, and not reduced only to passive behaviour in standby mode; at the
same time, active outright entrapment or obvious systemic incitement of a person
to commit a criminal offence should be excluded.

Ukraine needs to radically change its state policy by replacing the strategy of
countering the crime with its combating, which will demonstrate that the authorities
and the people are united in their intolerance to crime in all its manifestations
and forms, especially since innovations in the field of fighting corruption are
not only welcomed but also strongly supported by our international partners,
particularly the United States of America and International Monetary Fund, with
which collaborate. In the case of operative search work, the lack of codification
of national legislation regulating law enforcement activities, mainly its internal
inconsistency, accumulation of legal norms, ignorance of law enforcement agencies,
and sometimes disregard for decisions of the European Court of Human Rights (in
criminal proceedings based on the materials of agent operational and undercover
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police work) lead to systemic legal nihilism, which eventually downplays the
results expected by society in combating crime. At the state (legislative) level,
it is necessary to regulate the general grounds and principles of cover work of
law enforcement agencies, in particular by expanding the boundaries of passive
behaviour of undercover agents during search activities in a criminal environment,
to ensure the offensive of law enforcement agencies in the fight against crime.
This will result in the formation of a true law-bound state and a law-based society
capable of joining the European Union on equal terms and defending European
values together.

It is obvious that the resources of law enforcement agencies of the European
Union, the United States of America and other mature economies are much larger
than ones in Ukraine; their state bodies and judicial systems are by an order less
contaminated with corruption and fused with the criminal environment than ones
in Ukraine; therefore, it is too early to introduce precedents from international law
enforcement and judicial practice into national legislation and legal proceedings.
The integration of decisions of the European Court of Justice into the National
Criminal Procedure Code partially unbalances the criteria for a legal assessment
of the limits of permissible behaviour of undercover agents introduced into the
criminal environment to detect criminal intents in non-obvious subjects of criminal
offences. The use of the latter in the law enforcement practice of Ukraine should
be balanced with mandatory consideration of national, state, political, judicial
enforcement realities and national criminal trends.
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HACTYII HA 3JIOYUHHICTb:

BIJI TACUBHOI TOBEJITHK! HETJIACHOTI'O ITPAIIIBHUKA 1O AKTUBHUX
®OPM HEITACHOI'O BILJIUBY HA CHIBYYACHUKIB 3JIOYMHHOI JISIJIBHOCTI

AHoTanis. JIociKeHHs MPUCBAIYETHCS OTIEPATUBHIN poOOTI MPaBOOXOPOHHKUX OpPTaHiB B
YaCTHHI 3aCTOCYBaHHSI HENJIACHUX MPAI[IBHUKIB ISl BUPIILICHHS 3aBJIaHb ONEPaTHBHO-PO3IIYKOBO]
JUSUTBHOCTI B 3JIOYMHHOMY CEPEIOBHIII IIIOJI0 MOIITYKY KPUMiHAIBHOT aKTUBHOCTI PaHIIIIC HEBIJIOMUX
0ci0 (HEeBiIOMUX CIIBYYacHHKIB). B XpOHOJIOTIYHOMY MOPSIKY HPOBEIECHO KOMIUIEKCHUI aHali3
OCHOBHHUX TIOJIOKE€Hb HAIIOHAIBLHOTO 3aKOHOJABCTBA Ta OCHOBOIOIOKHUX MIDKHAPOTHHUX aKTiB,
SIKI yperyJibOBYIOTh 3aCTOCYBaHHS HEIIaCHOI POOOTH MPAaBOOXOPOHHHUMHU OpraHamu B YKpaiHi.
BcraHoBieHO, 110 €BpOMEHCHKI CTaHAAPTH, SKi BU3HAYAIOTH MEXKI MPABOBOI TMOBEMIHKH HETIACHUX
TIPALIBHKKIB B 3IOUYMHHOMY CEPEIOBHIII, 3eOUIBIIOT0 TPYHTYIOTHCS Ha TIOIOKEHHSX OCHOBOIIOJIO?KHHX
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MDKHApOJHUX aKTIB IOAO 3aXUCTy IMpaB i cBOOOA JIIOAMHU, NMpHUHAHATHX y mepion 1948-1980
POKIB; caMe X YKpaiHChKE 3aKOHOIABCTBO B JOCIHIIKYBaHii cdepi movano dopmysarucs y 90-x
pokax 20 cTomiTTs, a yKpaiHChbke cymounHCTBO e 3 2006 poKy movaio akTHBHO BPaxOBYBaTH
€BpOMEICEKY CylOBYy MPAKTUKY MPU YXBaJCHHI pIlIeHb, II0 CTOCYIOTHCS JOCHTI/DKYBaHOI
IPOOJIEMATHKH.

AKIIEHTOBaHO, 110 €()EeKTUBHICTh NPABOBOTO YPEryJIIOBaHHS 3aCTOCYBaHHS HEINIACHOT
poOOTH ITPAaBOOXOPOHHMMHM OpraHaMH 3aJIeKHMTh BiJl 3[aTHOCTI 00’€JHYBaTH Ta CHPSIMOBYBATH
MTO3UTHBHI YUHHUKH, SIKi CYIPOBODKYOTH [l IIPAaBOBOi HOPMH, i OJIOKYBATH Ti, IO MIEPEIIKOIKAIOTh.
Po3pi3HeHICTh TPaBOBUX aKTiB, sIKi (hparMEHTApPHO YpPETyITbOBYIOTH TIPABOBI 3acayl 3aCTOCYBAaHHS
HETIacHOi pOOOTH, HETaTHBHO BIUIMBAE HAa €(EKTUBHICTH BUKOPUCTAHHS OTPUMAHUX PE3YIBTATIB Y
3 METOIO OJIHAKOBOI'O 3aCTOCYBAHHsI HEIIACHUX METO/IB IIPAaBOOXOPOHHUMH OpraHamu y 0opoTh0i
i3 3JIOYMHHICTIO y BIAMOBIIHOCTI JI0 €BPONECHCHKMX NpaBOBHMX craHaapTiB. JlorpumanHs abo
JK BMKOHAHHS OCTAaHHIX JUIS BHUKJIIOYEHHS YMOB IIPOBOKALil KPHUMIHAJIGHOTO HPaBOIOPYIICHHS
(3mounHy) 9¥ minOyprOBaHHS A0 3IOYHHHOI AisUTFHOCTI B YaCTHHI YPETyNIOBaHHS MIPABOBOI TOBEIIHKU
HETJIACHUX MPAIiBHUKIB B 37IOYMHHOMY CEPEIOBHIII € JOBOJII IPOOIEMAaTHYHUM B YMOBAX CKJIAJHOI
KpUMIHAJIBHOT CHUTyallii, siIka ChOTOJHI CKJlaslacsi B YKpaiHi, OCKIUJIBKM JIMIIE MAacHUBHA ITOBE/IIHKA
HerIacCHUX TPALiBHUKIB HE TUIBKU HE CIpUsIE BHUSBICHHIO KPMMIHAJIBHOI aKTHBHOCTI 1 (hikcarii
3JI0YMHHHX HaMIpiB CHIBYYaCHHUKIB, a, HABIIAKH, 3/I€OUTHIIION0 BUKPUBAE TX TIEPE/T 37I0YMHHHUM CBITOM,
YUM CTaBHTb ITiJ1 3arPO3Y JKUTTS T 3110POB’S HE JINIIIE HEMIACHUX ITPALIiBHUKIB, aJie i IXHIX OJIU3BbKHX.

Jns migBumeHHs e(heKTUBHOCTI OOPOTHOM 13 3MOYMHHICTIO B YKpaiHi OOTPYHTOBYETHCS
HEOOXiHICTh YPETYINIOBaHHS Ha 3aKOHONABUOMY PiBHI 3arajbHHUX 3acaj JOIMyCTHMOI IPaBOBOI
MOBE/IIHKM HEeIVIACHUX MPAI[IBHUKIB B YACTHHI PO3IIMPEHHS MEX 1X TOBHOBAYKCHb 13 BUKOPUCTAHHIM
AKTHBHUX (OPM BUKPHUTTS KPUMIHAJIBHOI aKTHBHOCTI OCI0 B 3JI04MHHOMY CEPEIOBHILII.
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global indices of living standards and quality of life are clarified; the system of criteria (indicators)
of decent living conditions in the context of three generations of human rights (tangible and
intangible benefits) is considered.

It was found that at this stage among scolars and practitioners there is no in the understanding
of the category of “decent living conditions”, there is no legal definition of this concept. The concept
of “decent standard of living” is very illusory, relative and differentiated in different countries.
Depending on the extent to which the rules of law established by the state correspond to natural
rights and human freedoms, a measure of democracy and justice is determined. For the purpose
of constitutional reform in Ukraine, it is expedient to apply innovative approaches to filling the
construction the “right to decent living conditions” with content.

Decent living conditions are an integrated concept that encompasses many heterogeneous
and non-quantifiable factors. This concept covers the totality of all forms of human activity and
embodies the synthesis of material (adequate nutrition; clothing; housing; medical care; social
services; improvement of living conditions; adequate housing; security; electricity; water supply;
transport; communications, etc.), spiritual and creative aspects; life (the level of realization of the
inner potential of man, his intellect, creative meaning of life, etc.). The development of society as a
whole is more and more determined by the level of human knowledge and abilities.

The true meaning of the concept of “decent living conditions”, which comes from the existing
in the public and individual consciousness of human dignity, social justice, freedom and equality
should be understood as guaranteed and protected by the state natural and inalienable human right
to own and enjoy sufficient tangible and intangible benefits. It is necessary to ensure the possibility
of comprehensive implementation of its biological, social and spiritual needs.

The criteria for decent living conditions at the constitutional level are determined by the
obligations of the state to the person. Inherent attributes of decent living conditions are unified
global indices of living standards and quality of life. The system of criteria (indicators) of decent
living conditions should be considered in the context of three generations of human rights (tangible
and intangible benefits).

The system of criteria for decent life should contain two groups: 1) criteria that characterize
the level of fulfillment by the state of it’s obligation to provide the decent living conditions for
its citizens; 2) criteria that characterize the level of human performance of duties to live with
dignity (lead a decent life). Since the first group of criteria for the decent life is determined by
the obligations state’s to man, its essential attributes are such categories as a decent or sufficient
standard of living and quality of life. Accordingly, this group of criteria, in turn, is divided into
two subgroups: 1) contains criteria for a decent (sufficient) standard of living, which means an
indicator that characterizes the quantity and quality of goods and services consumed by man, the
degree of basic needs; 2) contains criteria that characterize the quality of life, which means an
integrated indicator designed to characterize the social well-being of the individual, satisfaction
with civil liberties, human rights, security of life, level of protection, realization of human potential,
intelligence, creativity, etc.: the first block of indicators characterizes the level of adequacy of
intangible benefits acquired as a result of the realization of human rights of the second and third
generation; the second block — the level of satisfaction of citizens with intangible benefits acquired
as a result of the realization of the rights of the first generation; the third block — the level of
guarantee and protection of the right to a dignified life.

The second group of criteria for a decent life is subjective, their implementation already
depends mainly on the person. This group of criteria is focused on a decent way of life, which
means a way of life when a person not only has knowledge about the content of social norms
accepted in society (moral, religious, legal, etc.), but also consciously fulfills them.

The duty of the state to ensure inalienable human rights is an integral part of the true meaning
of the rule of law. There is a gradual formalization of the concept of decent living conditions
in international and national legal acts. The principle of the rule of law and human rights are
recognized by two aspects of the same principle — the freedom to live in dignified conditions. There
is a definition of the range of inalienable human rights on the basis of the Constitution of Ukraine.

Keywords: human rights, decent living conditions, index of standard and quality of life,
three generations of human rights, rule of law

Introduction. The constitutional and legal category of “decent living
conditions” is used in the modern world as a human right and an integral
characteristic of a legal state. The right to decent living conditions is aimed at
ensuring dignity, reliable protection of rights and fundamental freedoms. The
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decent living conditions in the preamble of the Constitution of Ukraine is among
one of the main tasks of the state, the right to a decent life is possible only if the
full range of rights and freedoms based on such inalienable and inviolable human
rights as the right to life, personal dignity and freedom.

At this stage, among scholars and practitioners there is no unambiguity in
the understanding of the category of “decent living conditions”, there is no legal
definition of this concept. The very concept of “decent standard of living” is very
illusory, relative and differentiated in different countries. Depending on the extent
to which the rules of law established by the state correspond to natural human
rights and freedoms, a measure of democracy and justice is determined. For the
purpose of constitutional reform in Ukraine, it is expedient to apply innovative
approaches to filling the construction the “right to decent living conditions” with
concrete content.

The meaning of democracy is lost, and its stability is threatened when there is
a lack of trust, the human person is devalued, human rights are narrowed. History
has shown that a democracy without values very quickly turns into overt or covert
totalitarianism.

In fact, the need to develop the integrity of the human person motivates us to
uphold such high values that govern every organized and mature human society:
truth, justice, love and freedom. The higher the well-being of citizens and the
more consistently civil rights and freedoms are ensured, the stronger and more
democratic the state is. Therefore, the state can be interpreted as a tool that provides
and guarantees the personal and social search for good. The need for law and order
in the socio-political life of society is due to human nature.

Analysis of recent research and publications. N. Rao and J. Min about the
material preconditions for human well-being and the standard of living with dignity.
Researchers have identified a set of universal material conditions for achieving
basic human well-being, along with indicators and quantitative thresholds that can
be applied to societies based on local customs and preferences. The problem of
a decent standard of living is revealed in terms of basic justice, the approach to
capacity and basic needs (2018).

A. Ayala and B. Meier developed a human rights approach to food and
food security, in particular, identified legal mechanisms for the “domestication”
of relevant international human rights standards through national policies.
Recognizing food safety as a determinant of public health. The authors identified
important links between the four main elements of food security and the regulatory
attributes of the right to health and the right to food (usefulness, accessibility,
acceptability and quality) (2017).

Some legal aspects of decent living conditions have been covered in the
works of foreign authors. In particular, the concept and criteria of a decent life and
the concept of a decent standard of living were developed by V. Barsukova and
I. Pavlova (Barsukova, 2016, & Pavlova, 2015). A. Novikova revealed the issue
of a decent standard of living as a factor in minimizing human rights risks and
ensuring the security of the constitutional order (Novikova, 2018). G. Shajhutdinova
researched the concept of a decent standard of living according to the European
Social Charter (2012).

K. Casla argued that human rights and civic responsibilities are mutually
reinforcing ideas in health emergencies. The author, based on rights and
responsibilities, and taking as a starting point the principle of non-retrogression
of human rights, justified the need to define positive commitments to protect and
implement economic and social rights in response to a serious public health crisis
(Casla, 2020).

I. Cruz, A. Stahel and M. Max-Niff revealed the issues of a systemic approach
to development, based on the paradigm of human development (Cruz et al., 2009).
D. O’Neill, A. Fanning, W. Lamb, and J. Steinberger have developed the issue of
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the “good life” that intersects with decent living conditions (O’Neill et al., 2018).

Rejecting innovative subjectivist and cultural relativistic approaches,
L. Doyal and I. Gough in their work “Theory of Human Needs” argue that people
have common and objective needs for health and autonomy and the right to their
optimal satisfaction (Doyal, 1991). Basson’s work highlights the problematic issues
of the state’s obligations in international law related to the right to an adequate
standard of living for people with disabilities (2017).

I. Ali’s research touches on the issue of personality traits that affect innovation
among people and satisfaction with the perception of life (subjective well-being).
The author proposed a conceptual model of life satisfaction (2019).

Our study also covered the aspect of sustainable global use of material
resources according to the article by S. Bringezu. The author focuses on how a
secure workspace for global resource use materials can be delineated based on
available general economic material flow indicators (Bringezu, 2015).

It should be noted that the problem of the right to decent living conditions is
one of the few studied, as evidenced by the lack of special monographic studies that
would fully and objectively cover it. In addition, at the level of legal regulation, such
an inalienable element of the true meaning of the integral concept of “decent living
conditions of man” is missed, as a spiritual and creative feature that cannot be quantified.

The purpose of this work is to reveal some aspects of the concept of decent
living conditions that have been formalized in international and national legislation.

Formulation of the main material. Decent living conditions are a value and
a common duty based on a reasonable and moral social order. The provision of
decent living conditions by the state is based on an understanding of the essence
of the human person, which is made possible by recourse to natural law (principles
and values prevailing in nature and society).

Human rights, in particular the right to decent living conditions, is
constitutional protection and an natural dimension of constitutional development.
In addition, this is fully consistent with the provisions of Article 29 of the Universal
Declaration of Human Rights. It is worth nothing that its first part states: “Everyone
has responsibilities to a society in which the full and free development of his
personality is possible”. Therefore part 2 of this article states that the enjoyment of
the rights and freedoms must be consistent with the rights and freedoms of other
members of society. This, in turn, establishes a link between the rights and the
observance of certain responsibilities (A. Novikova, 2018).

The understanding of human well-being follows from the philosophical
tradition of Eudaemonia, in contrast to hedonism. Eudaemonia refers to the process
of good living, prosperity, the ability to fully participate in society. It is necessarily
a social process that takes place over time, so long-term sustainability is especially
important for well-being. Another important characteristic of the so-called “good
life is that there is a clear distinction between needs and their satisfaction, between
basic capabilities and specific functions (I. Cruz, A., Stahel, & M. Max-Neef, 2009).

There are now more than seven billion people on Earth. Mankind strives
for happiness, health and prosperity. The UN predicts that by 2050 the world’s
population will grow to 9.8 billion people. Our planet has “boundaries”, and their
intersection endangers human life. The amount of resource consumption and its
relationship to quality of life are extremely important issues. In a unique research
published in Nature Sustainability, Dr. Daniel O’Neill and colleagues at the
University of Leeds to address these issues by establishing the relationship between
social performance and environmental pressures. Social indicators include basic
needs such as food, electricity and sanitation, as well as more complex aspects of
well-being such as life satisfaction. For each of the social indicators, have identified
a domestic threshold that depicts a “good life” (O’Neill et al., 2018).

The definition of “food security” includes food safety, which is recognized
as a key link between food and health. The food security has been outlined in
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terms of “safe” and “nutritious”. The Food and Agriculture Organization of the
United Nations (FAO) emphasizes the food safety an important component of food
security. The provisions cited above defined food security in the world in 1996 at
the Food Summit. Food security is closely linked to water, sanitation and hygiene.
Lack of access to safe drinking water, sanitation and hygiene can lead to infectious
diseases such as diarrhea and other intestinal diseases, which can significantly
impair the person’s ability to absorb essential nutrients (A. Ayala, & B. Meier,
2017, V. Barsukova, 2016).

The principle of the rule of law presupposes the obligation of the state to
ensure the inalienable human rights enshrined in the Universal Declaration of
Human and Civil Rights, enshrined in the Convention for the Protection of Human
Rights and Fundamental Freedoms, and the International Covenant on Civil and
Political Rights.

The rule of law and human rights are inextricably linked. The rule of law
is a mechanism for the implementation of human rights that contributes to the
implementation of the principle of human rights. This inseparable link was fully
recognized by Member States since the adoption of the UN Universal Declaration of
Human Rights in 1948, which has proclaimed that “everyone has the right to such a
standard of living, including food, clothing, shelter, medical care and the necessary
social services, services necessary to maintain the health and well-being of herself
and her family, and the right to unemployment, sickness, invalidity, widowhood, old
age or other loss of livelihood due to circumstances beyond her control” (Art. 25)
(United Nations General Assembly 1948). The provisions are rightly interpreted as
the right to a decent standard of living.

The protection of human rights is one of the six basic criteria of the rule
of law, which is approved in the document of the Venice Commission “Rule of
Law Checklist”. In addition, such elements as: legality; legal certainty; prohibition
of arbitrariness; access to justice; non-discrimination and equality before the law
(The Venice Commission, 2016).

Some aspects of the concept of decent living conditions have been formalized
in international and national acts. Constitutional and legislative regulation of the
right to decent living conditions is consistent with international law.

Thus, in accordance with the content of paragraph 1 of Art. 11 of the
International Covenant on Economic, Social and Cultural Rights, as well as Art.
25 of the Universal Declaration of Human Rights, decent living conditions include
adequate nutrition, clothing, housing, medical care and necessary social services
necessary to maintain the health and well-being of man and his family, as well
as the right to steady improvement of living conditions (United Nations General
Assembly, 1966).

International human rights law recognizes the right of everyone to an adequate
standard of living, including adequate housing. The Committee on Economic,
Social and Cultural Rights has issued several general comments explaining the
components of this right: the right to decent housing (general comments 4 and
7), the right to food (general comment 12), the right to water (general comment
15), as well as the right to social security (general comment 19). Through these
general comments, the Committee clarifies what criteria must be met in order to
achieve a decent level of the right to housing, food and water and provides a single
comprehensive interpretation of these rights in accordance with international law.

The problem of sufficient living space should be decided on the domestic
level. National guidelines for minimum living space in rich but densely populated
countries should be chosen as a guide. For example, in Taiwan, the recommended
minimum living space ranges from 7-13 m? per person, depending on the number
of members. In Korea, the minimum standard is 12 m? for one person and 8—10 m?
for each additional member (N. Rao, & J. Min, 2018).

The Declaration on Social Progress and Development (Adopted by UN
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General Assembly Resolution 2 542 (XXIV), 11 of December, 1969) reaffirms that
the purpose of social progress and development is the continuous improvement
of the material and spiritual standard of living of all members of society while
respecting and exercising freedoms (Part II. Goals). All peoples and all peoples,
regardless of race, color, sex, language, religion, nationality, ethnic origin, marital
or social status, political or other beliefs, have the right to live in dignity and
freedom and to enjoy the fruits of social progress and must in turn contribute to it
(Article 1) (United Nations General Assembly, 1969).

According to Art. 14 of the Convention on the Elimination of All Forms
of Discrimination against Women (as amended on 06.10.1999): “States parties
must take all appropriate measures to eliminate discrimination against women in
rural areas in order to guarantee the right to adequate housing, especially housing,
sanitation, electricity and water supply, transport and communications” (United
Nations, 1951). The Committee on the Elimination of Racial Discrimination
recognizes the right of everyone, regardless of race, color, national or ethnic origin,
to enjoy, inter alia, the right to housing, as well as the right to social security and
social services (United Nations, 1951).

In addition, some documents aimed at protecting people in certain
circumstances also contain provisions concerning decent living conditions. For
example, the Convention relating to the Status of Refugees provides for the right
to housing (Article 21), government assistance and support (Article 23) and social
protection for refugees (Article 23). The right to an adequate standard of living is
also enshrined in Additional Protocol Ne 1 to the Geneva Conventions, which deals
with the protection of victims of international armed conflicts (Article 54, Protocol
no. 2, Article 14).

International legal acts in the field of protection of the rights of the child also
do not ignore the right of the child to a sufficient standard of living, although they
do not contain the wording “decent standard of living”. For example, the provisions
of Part 1 of Article 27 of the Convention on the Rights of the Child, every child is
entitled to the standard of living necessary for his or her physical, mental, spiritual,
social and moral development.

Article 28 of the Convention on the Rights of Persons with Disabilities
deals with a standard of living. States Parties recognize the right of persons with
disabilities to an adequate standard of living not only for themselves but also for
their families. The Convention discloses the concept of a decent standard of living,
which includes adequate food, clothing and housing, as well as the continuous
improvement of living conditions. Contracting states are committed to take
appropriate measures to ensure and promote the implementation of this right
without any discrimination on grounds of disability (Y. Basson, 2017).

According to the World Bank findings (“World Disability Report”), there
is a general perception that people with disabilities tend to be the poorest in their
respective social contexts. The approach used to assess the level of poverty faced
by people with disabilities cannot consist of a numerical assessment alone. It must
take into account the distribution of resources, the level of inequality, and the level
of social isolation. Only then can a balanced conclusion be drawn about the position
of people with disabilities in relation to other members of the same society. It
should also be noted that poverty in itself creates an additional exception. Thus,
poverty and disability are not only interrelated but also cyclical, and it is this cycle
that needs to be taken into account when implementing poverty reduction schemes
for people with disabilities (Y. Basson, 2017).

The European Social Charter also uses the concept of a decent standard of
living. In the context of the right to a rair remuneration (in paragraph 1 of Article
4) the Committee on Social Rights, which analyzes and collects data on the
implementation of the Charter by states, noted that the very concept of “decent
standard of living” is very illusory, relative and differentiated in different states. In
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the fifth supervisory cycle, the Committee set a “limit of dignity”. The Committee
has determined that the minimum allowable earnings should be 68 % of the average
earnings in a given country. If the amount of earnings falls below this percentage,
the Committee takes into account the availability of social, family and educational
benefits, as well as tax benefits for those who receive low wages in the country
(Council of Europe, 1996).

The International Labor Organization (ILO), the Food and Agriculture
Organization of the United Nations (FAO) and the World Health Organization
(WHO) have also dealt with specialized UN agencies with rights related to the
standard of living. At the disposal of these organizations there are certain tools for
the protection of appropriate standard of living. Notably, there were adopted such
ILO documents as no. 117 on social policy and no. 169 on local and tribal people.
The UN Guiding Principles on Refugees and Internally Displaced Persons require
competent authorities to ensure safe access to : essential food and drinking water,
housing, appropriate clothing and basic health services and sanitation.

It is worth to note that the appropriate physical and mental health are essential
conditions for optimal social participation. Without such participation, mankind has
no chance to prosper. We learn who we are and what we can do to people through
our interactions with others. The level of loss of potential for such interaction due
to physical and mental illness is growing. Not only our immediate health and well-
being are at stake (L. Doyal, & I. Gough, 1991, p. 49).

The United Nations General Assembly adopted 4 of December 1986,
the Declaration on the Right to Development, recognizing development as
a comprehensive economic, social, cultural and political process aimed at
continuously improving the well-being of all peoples and nations through their
participation in development and equitable distribution.

In the final document of the United Nations Conference on Sustainable
Development (Rio + 20) 2012 “The future we want”, the heads of state reaffirmed
the importance of ensuring freedom, peace and security, respect for all human
rights, including the right to development and the right to a decent standard of
living (paragraph 8) (United Nations, 2012).

Attempts to expand the true meaning and specify the provisions of paragraph
4 of the preamble of the Constitution of Ukraine, namely the words “decent living
conditions” were made in decisions of the Constitutional Court of Ukraine. In particular,
the Constitutional Court of Ukraine has already applied such constructions as “sufficient
standard of living for oneself and one’s family”, “right to a sufficient standard of living”,

“ensuring the welfare of all citizens”, “(additional) guarantees of social protection”,

“sufficient conditions life”, “a decent standard of living”, “creating appropriate conditions
for the maintenance and upbrmgmg of children”. The main problem is that socio-economic
and cultural rights are recognized as inalienable, but their standard level is reduced too
unacceptable to the people, but acceptable to the state.

According to technical and legal rules, the undefined notion of “decent living
conditions” should be determinated by using the well-known and established in world
practice terms “‘standard of living”, “quality of life”. Quite often the legislator makes
mistakes when trying to define certain terms, which are special legal constructions,
and not well-known and widely used. The most notable common mistake is to define
the unknown through the unknown. Thus, the concepts of “standard of living”,
“quality of life”” are part of the scope of the concept of “decent living conditions”, but
do not exhaust it. “Standard of living” and “quality of life” are concepts that partially
intersect, the volume of one is partially included in the volume of another and vice
versa. In addition, the provisions of paragraph 4 of the preamble of the Constitution
of Ukraine are systematically related to the norms that enshrine personal, political,
socio-economic and cultural rights (Constitution of Ukraine, 1996).

In the basic law of Germany there are no formulations “decent standard
of living”, “sufficient standard of living”. At the same time, the articles enshrine
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provisions that indicate the social orientation of the state. For example, in Article
6 lists some state guarantees for families, children, and mothers. The situation is
similar with the basic law of Estonia, which in Articles 27 and 28 only lists some
aspects of the state’s obligation to support parents, children, and citizens in need
of additional protection due to old age, disability, poverty, and so on. The Basic
Law of Kuwait also enshrines the right of everyone to an adequate standard of
living in Article 205, without deciphering what is necessary to maintain such a
standard of living. Interestingly, the constitutions of Egypt and Morocco, on the
contrary, do not contain general provisions on living standards, but establish those
minimums that ensure a sufficient standard of living: adequate housing (Article 31
of the Moroccan Constitution), the right to water, healthy and adequate nutrition
(Article 79 of the Constitution of Egypt) (A. Novikova, 2018).

It is obvious that the provision of a decent (sufficient standard of living)
by the state depends on the available material resources. For example, countries
such as Japan and Germany are currently developing policies to increase
resource productivity. As the use of natural resources increases, so will social
and environmental conflicts. Monitoring of such conflicts, for example through
the Ejolt project, shows that many, if not most, of these involve human-induced
materials, from mining and abiotic processing, or from biomass and land to waste
management issues (S. Bringezu, 2015, p. 47).

It seems important to form a certain benchmark of the standard of living,
which would be appropriate to the possibility of development and realization of the
individual, as well as its involvement in cultural capital, based on general vision
of the individual as a creative subject. This view, in our opinion, differs from the
perception of an individual as a simple creature that consumes resources. However,
such a vision contributes to the formation of some indicator that meets not only the
basic needs of the Maslow pyramid, but also its “higher” levels.

At the same time, such an indicator should be limited due to the possibility
of finding a number of resources that provide the opportunities described by us for
the development and realization of personality. Nevertheless, without equating a
decent standard of living with a standard of living that meets all the needs of the
individual (which due to the unlimited needs is not possible to achieve), we make
it possible to determine some indicator that corresponds to this level. This concept,
it seems to us, should correspond to certain objective quantitative indicators
(I. Pavlova, 2015, p. 198).

The most common ratings and indices of quality and living standards used
in Ukraine and abroad are: Human Development Index (HDI); English Human
Development Index (HDI); the Quality-of-Life Index, developed by the Economist
Intelligence Unit, which is based on a methodology that links the results of subjective
assessments of life in countries to objective determinants of quality of life in those
countries; the study uses 9 factors of the quality of life to determine a country’s
esteem (health; family life; public life; material well-being; political stability and
security; climate and geography; job security; political freedom; gender equality);
the prosperity index of the world according to the prosperity rating of the Legatum
Institute (The Legatum Prosperity Index); Satisfaction with Life Index (SWL)
was created by British analytical sociopsychologist Adrian White and is based on
data from his methodological study of various surveys and indices on the level of
happiness of citizens; The Happiness Index (HPI) is an international index that
shows the well-being of people around the world.

It seems that the system of criteria for a decent life should include two groups:

1) criteria that characterize the level of fulfillment by the state of the obligation
to provide decent living conditions for its citizens;

2) criteria that characterize the level of human performance of duties to live
with dignity (lead a decent life).

Since the first group of criteria for a decent life is determined by the
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obligations of the state to man, its essential attributes are such categories as a
decent or sufficient standard of living and quality of life. Accordingly, this group of
criteria, in turn, is divided into two subgroups:

1) contains the criteria of a decent (sufficient) standard of living, which
means an indicator that characterizes the quantity and quality of goods and services
consumed by man, the degree of satisfaction of basic living needs;

2) contains criteria that characterize the quality of life, which means an
integrated indicator designed to characterize the social well-being of the individual,
satisfaction with civil liberties, human rights, security of life, level of protection,
realization of human potential, intelligence, creativity, etc.: the first block of indicators
characterizes the level of adequacy of intangible benefits acquired as a result of the
implementation of human rights of the second and third generation; the second block
— the level of satisfaction of citizens with intangible benefits acquired as a result
of the realization of the rights of the first generation; the third block — the level of
guarantee and protection of the right to a dignified life (V. Barsukova, 2016, p. 134).

The second group of criteria for a decent life has a subjective character, and
their fulfillment already depends mainly on the will of a person. This group of
criteria is focused on a decent way of life, which means a way of life when a person
has not only knowledge of the content of social norms accepted in society (moral,
religious, legal, etc.), but also consciously fulfills them.

The emergence of second-generation rights has influenced the concept of
human rights, because their implementation does not depend on the absence of
coercion, but on the wealth of resources. That is, if the first generation of rights
is based on a negative understanding of freedom, the second generation of rights
is associated with the justification of a positive concept of freedom. After all, a
person cannot be politically free if he or she is economically dependent, and vice
versa. Thus, the free development of man is possible only under the condition of
“freedom from need” (V. Barsukova, 2016).

The concept of life satisfaction is fundamentally subjective, as each person
has a unique set of criteria for what constitutes a full life. Although the concept of
success in life has relatively more objective criteria, such as family, good health
and a successful career, life satisfaction is strongly associated with unique human
circumstances in seven key areas of life, including family, health, social relations,
work, financial situation, self-worth and leisure (I. Ali, 2019, p. 40).

The Declaration on the Right and Duty of Individuals, Groups and Bodies
of Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms of 1998 freely speaks of individual responsibility for the
protection and promotion of democracy, human rights and social and international
order. This broad idea of citizenship is useful for understanding the difference
between a legal obligation and a civil obligation. As individuals, we have a legal
claim to certain rights and are obliged to respect the rule of law, even though the law
restricts our rights, as this is necessary and proportionate (K. Casla, 2020).

Conclusions. Decent living conditions are an integrated concept that
encompasses many heterogeneous and non-quantifiable factors. This concept
includes the totality of all forms of human activity and embodies the synthesis
of material (adequate nutrition; clothing; housing; medical care; social services;
improvement of living conditions; adequate housing; security; electricity; water
supply; transport; communications, etc.), spiritual and creative aspects; life (the
level of realization of the inner potential of man, his intellect, creative meaning of
life, etc.). The development of society as a whole is increasingly determined by the
level of human knowledge and abilities.

The true meaning of the concept of “decent living conditions”, which comes
from the existing in the public and individual consciousness of human dignity, social
justice, freedom and equality should be understood as guaranteed and protected by
the state natural and inalienable human right to own and enjoy sufficient tangible and
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intangible benefits. These are necessary to ensure the possibility of comprehensive
implementation of its biological, social and spiritual needs.

Criteria for decent living conditions at the constitutional level are determined
by the obligations of the state to a person. Indispensable attributes of decent living
conditions are unified global indices of living standards and quality of life. The
system of criteria (indicators) of decent living conditions should be considered in
the context of three generations of human rights (tangible and intangible benefits).
The Rule of Law Checklist of the European Commission for Democracy through
Law (Venice Commission), approved at the 106™ plenary session of the Venice
Commission (March, 11-12, 2016), is used as a tool to help to measure quality
indicators of the rule of law, including on the basis of indicators to ensure decent
living conditions for every citizen in the Member States of the Council of Europe.

The duty of the state to ensure inalienable human rights is an integral part of
the true meaning of the rule of law. There is a gradual formalization of the concept
of decent living conditions in international and national legal acts. The principle of
the rule of law and human rights are recognized by two aspects of the same principle
— the freedom to live in dignified conditions. Determining the range of inalienable
human rights on the basis of the Constitution of Ukraine is problematic, as it enshrines
inalienable human rights along with social, economic and cultural, which do not
belong to the category of inalienable, but can be recognized as such only in the future.
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Irop OHumyxk

DOPMAJIIZALISA IMTPABA JIFOAWHU HA I'IIHI YMOBMU KUTTS B MIDKHAPOJIHUX
TA HAHIOHAJIBHUX ITPABOBHUX AKTAX

AHoTanisi. MeToro cTaTTi € pO3KPUTTS JESIKUX aCIICKTIB IMOHATTS TiIHUX YMOB JKUTTS, SIK1
Oymu (hopmaltizoBaHi B MIKHAPOTHHX 1 HAI[lOHAIBHUX MPABOBHUX akTaX. HOBH3HA CTATTi MOJSTAE
B OOTpYHTYBaHHI, SIKI YMOBH JKUTTS JIFOAMHU CIIiJ] BBOKATH TIMHUMH 3 YPaxXyBaHHSM COLIATBHOT
CIIPSIMOBAHOCTI €KOHOMIKH AEpXKaBH, a TAKOX IO € TIOKa3HMKOM TiJHUX YMOB XXHUTTS JIIOAUHU B
aCIICKTI TOJIOBHOTO OOOB’SI3KY [EpKaBH 3aTBEPIKyBaTW Ta 3a0e3leuyBaTH IpaBa 1 CBOOOIH
JIFOAMHH. 3’5ICOBAHO HEOAMIHHI aTpuOyTH TiIHUX YMOB XKUTTS Ta 1X yHi(iKalio y hopmi nodasbHIX
IH/IEKCIB PIBHS JKUTTS 1 IKOCTI )KUTTSI; PO3NISTHYTO CHCTEMY KPUTEpIiB (TOKa3HHUKIB) TiJIHUX YMOB
JKUTTS B KOHTEKCTI TPHOX MTOKOJIIHB IIPaB JIFOMUHH (MaTepiaibHi Ta HEeMaTepiaibHi Olara).

['iHI yMOBH JXUTTS — 1€ iHTETPOBAHE MOHATTS, IKE OXOILTIOE OaraTto Pi3HOPIAHMUX 1 TAKUX,
SIKi He TAIA0ThCs KUTBKICHIN OMLIHII (PaKTOpiB.

JliicHA# 3MICT TOHATTSA “TiZHI YMOBH KHTTS, SIKC MOXOOWTh BiJ HASBHUX Yy CYCIIUIbHIN
Ta IHAWBIAYaJbHIA CBIJIOMOCTI ySBJIE€Hb NPO JIIOJACHKY TiIHICTh, COLIQJIBHY CIpPaBEJIUBICTS,
cBOOOy Ta piBHICTH Tpeba pO3yMITH SIK TapaHTOBaHE 1 3aXHIICHE JEPXKABOIO MPUPOJHE Ta
HEBiJUy)XyBaHE IIPaBO JIIOAWHHM KOPUCTYBATHCS JOCTaTHbOK KUJIBKICTIO MarepiajlbHUX 1
HeMmaTrepiaJbHUX Onar, HeoOXimHWX IS 3a0e3leueHHs MOKIMBOCTI KOMIUIEKCHOI peai3ariii
i1 G10JTOTIYHHX, COIIATBPHNX 1 TyXOBHHX IOTPEO.

KpuTepii riiHuX yMOB XKHTTs JFOAMHM Ha piBHI KOHCTHTYIT IeTepMiHOBaHi 30008’ I3aHHAMU
JIeprKaBy nepe;1 JitoniHo0. HeoqMiHHUMY aTprOyTaMu I'JJHAX YMOB JKUTTS € YHi(hikoBaHI II100abHI
THJICKCH PIBHS XKHTTS 1 IKOCTI )KUTTS. CUCTEMy KpUTEpiiB (MOKa3HUKIB) TITHUX YMOB XKUTTS IOLITBHO
PO3IIIIATH B KOHTEKCTI TPHOX ITOKOJIHB TIPaB JTFOAWHY (MaTepiaibHi Ta HeMaTepiaibHi Oara).

OO0O0B’SI30K JIepKaBu — 3a0E3MEYNTH HEBIMTUY)KyBaHI IpaBa JIOMUHH, SIKI € CKJIaJOBOIO
YaCTHHOIO JIIHCHOTO 3MICTy TIPHMHIMITY BEPXOBEHCTBA TIpaBa. BinOyBaeTbcs moOCTymoBa
(dbopmatizarist OHSTTS TiIHUX YMOB JKUTTS B MDKHAPO/IHHX 1 HALlIOHAIbHHUX ITPABOBHUX aKTaXx.

[TpuHIMT BEpXOBEHCTBA IpaBa i IipaBa JIIOJAMHHA BU3HAIOTHCS JIBOMA acIIEKTaMH OJTHOTO 1 TOTO
K IPUHIIAITY — CBOOO/IN SKUTH B T1JIHUX JIIOIUHN YMOBaxX. BU3HAaUCHHS KoJla HEBITUY)KYBaHUX TIpaB
moauHu Ha mijgcrasi KoHerutynii Ykpainu € mpoGieMaTHuHUM, OCKIIBKH B HiM HEBiIUyKyBaH1
TIpaBa JFOIMHA 3aKPIIIICHI MTOPS i3 COMiaTbHIMHU, EKOHOMIYHAMH 1 KyJIBTYPHHMH, 110 HE HAJIS)KATh
JI0 KaTeropii HeBiAUYKyBaHUX, @ MOXKYTh OyTH BU3HAHI TAKIMH TUTBKH B TIEPCIIEKTUBI.

Kniouogi cnosa: npasa nioounu, 2iOHi yMOBU JHCUMMSL, THOEKC PIGHS MA SKOCMI JCummsi,
mpu NOKONIHHA NPA NI0OUHU, 6EPXOSEHCNEO NPABA
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A REVIEW OF ANTI-DISSENT LAWS
IN INDIA, PAKISTAN AND BANGLADESH

Abstract. India, Pakistan and Bangladesh were united during the era of British colonialism
before they separated into new nations in the post-1947 developments. As a result, several laws
in these countries find genesis in colonial times. One set of them are the anti-dissent laws which
were framed by the erstwhile colonizers to scuttle any voice or movement that may snowball into
a threat for the British raj. Interestingly, these penal provisions, especially the ones relating to
sedition, continue to be administered in the same colonial form and spirit in all three countries even
today. In fact, with the influx of technology and increasing avenues of public expression, these anti-
dissent laws have got what we can call an upgrade’ in the form of information technology related
regulations.

This paper attempts a broad overview of these developments in the light of the judicial
discourse in the countries under examination.

Keywords: dissent, sedition, freedom of speech, technology

Introduction. Nothing strengthens authority so much as silence, said
Leonardo da Vinci. While the proposition (of right and duty to dissent where
necessary) is politically attractive and potentially radical, its pith and substance is
yet to attain maturity. Especially, in the erstwhile unified British colonies — India,
Pakistan and Bangladesh (IPB), the post-independence constitutionalism vis-a-
vis dissent seems to have fallen short of accommodating what Upendra Baxi calls
“citizen interpretation”. British era penal code of 1862 continues to operate as
the principal substantive law of crime, with very limited modifications in either
of the three. Procedurally also Pakistan and Bangladesh continue to administer
the 1898 Code of Criminal Procedure. It is only paradoxical that leaders of the
anti-colonial freedom movement in IPB, ranging from Sardar Patel to Jawaharlal
Nehru and Muhammad Ali Jinnah passionately wrote and spoke against the
provisions in these laws that were abused to cut down freedom of speech and
expression [henceforth “free speech™].

Analysis of recent research and publications. In addition to these ante-
dated laws, free speech facilitated through technology has brought in a new range
of the 21* century legislations; Information Technology Act, 2000 (IT Act) in India,
Digital Security Act, 2018 (DSA) in Bangladesh and Prevention of Electronic
Crimes Act, 2016 (PECA) in Pakistan. As sub-trickle of the colonial psyche, these
legislations have drawn flak by Amnesty International that sees them as tools against
free speech. Similar concerns have been raised by the UN’s Special Rapporteur on
Freedom of Opinion and Expression who finds them against the promises made
under the International Covenant on Civil and Political Rights, 1966.

Civil society and adjudicators in IPB have struggled to contain the repression
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of dissent by the power-wielding political dispensations. Judges in the superior
courts have supplied observations only to address the ostensive symptom that they
faced in an individual case. For instance, striking down of Section 66 A of the IT Act
in India and acquittal of Asia Bibi in Pakistan. This approach, although laudable in
spirit, is deficient in the diagnosis and treatment of the larger problématique, which
is the nature of biopolitics itself. Consequently, the culture of intimidation through
arrests or ban continues to manifest. More often relating (but not limited to) the
content shared on social media.

The purpose of this work is to evoluate and applicate of anti-free speech
laws in the three jurisdictions in their own tailored forms.

Formulation of the main material.

Shared History

IPB have a shared pre-1947 history as far as the criminal laws in these
nations are concerned. It was a single British colony where resistance against
the colonisers started brewing after the 19" century had half passed. First mutiny
happened in 1857 and the last Mughal emperor — Bahadur Shah was declared
the ruling authority by the rebels. The mutiny was squelched with brute force
and the powers of the day realized that they have to do something radical
with the criminal laws so as to ensure that the “natives’ remained policed and
controlled. The structure was supposed to be applied equally to all, but this
equality was more driven by market forces than any real consideration for social
hierarchies prevalent in the then united India”. And thus, came the Indian Penal
Code of 1960 along with Section 124-A, notorious and tilted in its conception
of what constitutes the Sedition in the first place. The cases of Bangobasi, Bal
Gangadhar Tilak, Pratod and Amba Prasad were critical in bringing out varied
facets of sedition. Chitranshul Sinha’s expositions on sedition in his book about
Justice Strachey’s and Justice Ranade’s take on “disaffection” (a ground under
Section 124A) as “disloyalty” while interpreting Section 124A in Tilak’s case
is particularly interesting. It brings out the binary in approaches of British
and Indian judges of those times. While Justice Strachey’s understanding of
“disloyalty” includes “every possible form of bad feeling for the government”,
Justice Ranade restricted its scope to “a defiant insubordination of authority” or
the secret alienation of the people.

Post Rowlatt Act and Jallianwala Bagh massacre, sedition charges could
hardly scare people. Nehru, Gandhi, Jinnah, Tilak and many other leaders who
were integral to the freedom movement made sure that sedition does not stop their
mission of a free India. Gandhi, in his own trial for writings in Young India termed
sedition as the “highest duty of the citizen”. In the same stride, Abul Kalam Azad in
his trial and conviction felt privileged to belong to that “band of pioneers [which]
sowed the seed of such agitation... [and]... holy discontent”. Nehru declared
laws like sedition as manifestations of “extraordinary vulgarity of imperialism”
that demanded preaching of nothing less than disloyalty. It is another matter that
Jinnah’s politics led to the creation of Pakistan later on, but his defence of Tilak in
his third sedition case is a coveted memory of the collective Indian struggle against
the British.

The IPB Free Speech Trajectories — Post 1947

India

The Constituent Assembly of India removed Sedition as one of the
constitutionally imposed restrictions on the right to free speech. In essence, this
ousting made sedition an alien idea to the democratic ethos of India. But the law
survived in the Indian Penal Code and till date continues to haunt anyone who
dares to dissent.

The Supreme Court of India (SC) did hint at the possible unconstitutionality
of Section 124A but fell short of explicitly striking it down. After a few
flip-flops at the High Court level, the provision did come up for an assessment by
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the constitutional bench in Kedarnath Singh v. State of Bihar. The court declared
that Section 124A can be considered within permissible limits of “reasonable
restrictions” laid down in Article 19 (2) of the Constitution. It laid down the “public
order” test that would make it convenient for the Supreme Court to arrive at a
conclusion siding with a limited and rare application of Section 124 A. Sinha does
a fair job by contextualising the Kedarnath Case with its geopolitical background
(proximity of the communist thought with Sino-Indian war) and hence creates
space for a possibility of an even more liberal application of Article 19 (1), when
no such political exigencies exist. However, he could have better explained the
deviations in the rulings of lower courts (like in cases relating to Binayak Sen and
P. Hemlatha), despite the Kedarnath Case. It was mainly because of the subjectivity
and undefined scope of the term “public order” itself.

Justice Fazal Ali in his dissenting opinions upheld the restriction on free
speech in Brij Bhushan v. State of Delhi and Romesh Thapar v. State of Madras.
He stated that the constituent assembly “decided not to use the word “sedition’ in
clause (2) but used more general words which cover sedition and everything else
which makes sedition such a serious offence”. A necessary implication of this is,
even when sedition was dropped by the constituent assembly from the draft on
fundamental rights, semantics of other subjective grounds (such as “public order”
or “incitement to an offence”) paved way for harsher interpretations in future.

Most of the cases where Section 124A appears to have been misapplied, the
problem lies in the loophole of the procedure. That is the reason why, as mentioned
in the book, Common Cause NGO approached the court in 2016; seeking a
mechanism that makes it mandatory for the director general of police to give a
reasoned order certifying “that any alleged seditious act either led to violence or
had tendency to incite violence” before an FIR is registered in a particular case. But
the Supreme Court missed an opportunity of dealing with very important issues
raised in the petition and settled with reiterating the Kedarnath standard. Till date,
sanction from the government is required only before trial and not before arrest
under Section 124A. Once arrested, the accused “will have to obtain bail, attend
proceedings, make themselves present for investigations™.

One cannot also ignore the close association of dissent stifling Sedition with
that of the offence under the Unlawful Activities (Prevention) Act, 1967 (UAPA).
This is a heavily criticised terror law with a vague definition of what constitutes
a “terrorist act’”. It has a history of abuse with more recent examples being those
of the booking of the student leaders from the Indian Universities’ campuses,
which have emerged as citadels of dissent against the rising authoritarianism of
the present dispensation. The law was also amended in 2019 making it legal for
the government to declare an individual a terrorist even before a trial is completed.

As far as online speech on social media platform is concerned, the Supreme
Court of India in Shreya Singhal v. Union of India struck down Section 66A of the
Information Technology Act, 2000. It read: any person who sends by any means
of a computer resource any information that is grossly offensive or has a menacing
character; or any information which he knows to be false, but for the purpose of
causing annoyance, inconvenience, danger, obstruction, insult shall be punishable
with imprisonment for a term which may extend to three years and with fine.

Despite striking down Section 66A the state persecution for social media
posts has not stopped. Computer related offences continue to vaguely exist in the
Information Technology law of the country and arrests are still very common.
Interestingly, many of such arrests are also accompanied by the charges under
Section 124-A of the IPC.

Pakistan

Recently in 2019, Pakistan charged hundreds with Sedition for taking part
in Students Solidarity March that demanded restoration of student unions in the
country. It was very similar to the action taken by the Indian state against the
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students at the Jawaharlal Nehru University. The only silver lining, like the Shreya
Singhal Case in India was the decision of the Pakistani Supreme Court in the Asia
Bibi case who was acquitted of the charges of blasphemy. She was charged under
Section 295-C of the Pakistan Penal Code which read as follows:

“Whoever by words, either spoken or written, or by visible representation or
by any imputation, innuendo, or insinuation, directly or indirectly, defiles the sacred
name of the Holy Prophet Muhammad (peace be upon him) shall be punished with
death, or imprisonment for life, and shall also be liable to fine”.

Without striking down the blasphemy law, the Supreme Court of Pakistan through
Justice Khosa freed Asia Bibi on account of lack of evidence and doubtful witnesses.

On the digital front Pakistan has its own legal equivalence of the Indian IT
Act called the Prevention of Electronic Crimes Act, 2016. Section 37 of this Act
gives sweeping powers to the Pakistan Telecommunications Authority (PTA’)
regarding the removal of the unlawful online content. It reads as follows:

“The Authority shall have the power to remove or block or issue directions for
removal or blocking of access to an information through any information system if it
considers it necessary in the interest of the glory of Islam or the integrity, security or
defence of Pakistan or any part thereof, public order, decency or morality, or in relation
to contempt of court or commission or incitement to an offence under this Act”.

This law has received criticism from the United Nations’ Special Rapporteur
on Freedom of Opinion and Expression and has generated significant anxiety
among the common citizens of Pakistan.

Bangladesh

Sedition laws are often invoked in Bangladesh to scuttle free speech. The
legislature in Bangladesh enacted Information and Communication Technology
Act in 2006 which had the controversial Section 57 that authorised the prosecution
of any person who publishes, in electronic form, material that is fake and obscene;
defamatory; “tends to deprave and corrupt’ its audience; causes, or may cause,
“deterioration in law and order”; prejudices the image of the state or a person; or
causes or may cause hurt to religious belief.

Because of grave criticism of this provision the law was replaced with a new
Digital Security Act in 2018. Unfortunately, the new law did not just retain many of
the previous provisions but included new provisions with a potential to criminalise
free speech. The arrest/remand of the dissenters under the new Act continues even
in the COVID times.

Conclusions. The IPB nation-states borne out of the labour of decolonisation
are yet to get out of the policing hangover of their erstwhile colonial masters. The
British have substantially removed the sedition law since the assertion by Justice
Minister Claire Ward’s that marked an end to the sedition laws in England. She
declared, offences related to sedition “are arcane offences- from a bygone era when
freedom of expression wasn’t seen as the right it is today [i.e.] the touchstone
of democracy. The IPB should pick up clues and try to assess whether the new
gagging laws should really be framed in a way to suppress the political dissent?
Or, should they be a source of confidence building amongst the citizens with mind
without fear and heads held high.
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Moxamman Ymap

OIJIsA ] 3BAKOHIB NIPOTU IHAKOMUCJIEHHSA
B IH/IIi, TAKMCTAH I BAHIJIA JEII

Anotanis. Iunis, [lakucran i banrmamemr Oynmm 00’emHaHI B emoXy OpPHUTaHCHKOTO
KOJIOHiaITi3MYy, TIEpIII Hi’K BOHU PO3JIUTHIINCS Ha HOBI KpaiHU B pe3yabrari moxii micis 1947 poky. B
Pe3ynbTaTi KiTbKa 3aKOHIB Y X KpaiHaX 3HAXOASTh MIOXOKCHHS B KOIOHIaNbHI ack. OuH i3 HUX
— 1€ 3aKOHU MPOTH IHAKOMHCIICHHS, sIKi OyJIM CTBOPEHI KOJIMIITHIMHU KOJIOHI3aTOpaMH, 11100 3HUIIUTH
Oy/b-SIKMIA TOJIOC YM PyX, KU MOXKe 3arpokyBard OpuTaHChKii Biaai. L{ikaBo, mo mi kapaibHi
TIOJIOXKEHHSI, OCOOJIMBO Ti, 1[0 CTOCYIOTBCSI 3aKOJIOTIB, MPOJIOBXKYIOTh 3aCTOCOBYBATHCS B Till e
KOJIOHIQJIBHIH QopMi I TyXy B yCiX TphOX KpaiHaxX HaBiTH choroaHi. Hacmpagni, 3 BIIpOBaKEHHIM
TEXHOJIOTIH Ta PO3MHUPEHHSIM MOXIIHBOCTESH MyOJIIYHOTO BUPAXXKEHHS, IIi 3aKOHHU IPO OOpOTHOY 3
IHAaKOMHCJICHHSM OTPHMAJH T€, III0 MU MOXXEMO Ha3BaTH ‘‘OHOBICHHAM Yy (hopMi HOPMAaTHBHUX
aKTIB, MMOB’s3aHUX 3 1H(OOPMAIIHHUMHI TEXHOJIOTISIMH. Y Iili CTATTiI 3pO0JICHO CIPOOyY MIUPOKOTO
OIVISIILY 1IMX MOAIN Y CBITIII CY/ZIOBOTO AUCKYPCY B JIOCIIJDKYBaHUX KpaiHaXx.

JepxaBaM, sSIKi BHHUKJIM BHACTIIOK TpaIli JEKOJIOHI3aIll, ¢ He BHHUTH 3 MOJIICHCHKOTO
HacCWIII CBOiX KOJIMIIHIX KOJOHIAJbHUX TocromapiB. bpuranmi ckacyBaam 3akoH Mpo
3aKOJIOT BHACIHIJOK TBEPKECHHs MiHicTpa foctumii Kmep Yopa, mo moxmano KiHemb 3aKkoHaM
mpo 3axonoT B Anmmi. Bona 3asBmia, II0 NpaBOMOPYIICHHS, IMOB’S3aHI 3 3aKONIOTaMH, ‘€
TAEMHUMHU 3JIOYMHAMH 3 MHUHYJIOI €MOXH, KOJM CBOOOJAa BHPaXKCHHs MOINSIIB HE BBaXKaJacs
NPaBWJIBHOIO, BOHA € CHOTO/IHI KaMeHeM jaeMoKpartii”. /lepkaBu MaloTh OLIHUTH, YU JIHCHO HOBI
3aKOHH TIPO 3a0OpOHY BHCJIOBJICHHSI CBOiX JYMOK I'POMaJiHAMH MaroTh OyTH C(OpMYJIbOBaHI
TaKMM YHHOM, 100 MPUAYLIMTH NOJMITHYHE iHAKOMUCIICHHsI? AGO BOHU MTOBUHHI CTaTH KEPEIOM
JTOBIpH cepell TPOMaIsH.
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INTERNATIONAL AND NATIONAL LEGAL
COUNTER TERRORISM MEASURES IN NIGERIA

Abstract. One of the major aspects of the globalization era is the emergence of religious
fundamentalism and terrorism. Islam is a way of life, inspired by the holy Quran, which prone
peace. Its necessary to out pin that, not all Muslims are terrorist, but some are usually misled by
radical teachings or religious order (fatwa) from radical leaders with no conscience. In their duty to
establish a self-proclaimed caliphate, under the banner of Islam, such groups and individuals claim
religious beliefs as source of legitimacy for jihadists tendencies.

According to Sun Tzu, “You need not fear the results of a hundred battles”. This rule applies
to counter terrorism strategy, for this paper explores national and international legal instruments
implemented by the Nigerian government to combat terrorism, but first point the origin of Boko
Haram. In essence, this paper evaluates the tenacity and challenges facing the mutations of terrorist
activities on national security from a legal perspective.

Keywords: Terrorism, Boko Haram, Counter Terrorism, Law, Nigeria

Introduction. Religion is not the cause of religious conflict; rather for many...
it frequently supplies the fault line along which intergroup identity and resource
competition occurs (Seul, 1999, p. 58).

Analysis of recent research and publications. The Federal Republic of
Nigeria is made of 36 states, and considered as the United States of America in
Africa, because of its political configuration. The country is known because of
several military coups, though the country has succeeded to keep most of her formal
statesmen from international prosecutions. Leadership in the country is rotatory
(the electoral pattern is termed zoning), with maximum of two mandates, with over
250 ethnic groups, the country is faced with several challenges; ethno-regional,
religious and resource capture with Biafra and terrorism by criminal sect Boko
Haram. However, her “federal character” is enshrined in the 1999 constitution,
with reflection on cultural diversity and assertion in to state duties. In 2011, the
country almost engaged in socio-politic “game” because of frustrated expectations
that a northerner would retain the presidency after the death of former statesman
(President Umaru Yar’ Adua).

The purpose of this work is to study international and national legal counter
terrorism measures in Nigeria.

Formulation of the main material.

History of jihad in Nigeria

Boko Haram draws inspiration from the Islamic empire of Usman Dan
Fodio’s Sokoto Caliphate of the 19" century, which institutionalized Islam in
northern Nigeria. The Sokoto Caliphate consisted of Sharia-based emirates led
by local emirs (commanders), which existed after the British colonial powers
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integrated part of Nigerian territory. The sultan of the Sokoto caliphate is considered
as the religious leader of Nigeria’s more than 70 million Muslims (Kastfelt, 2015),
though considered as infidels by Boko Haram. Boko Haram denies the authority
of the secular state; they do not acknowledge the sultan of Sokoto as the ruler of
Muslims (Solomon, 2015).

The emergence of Boko Haram is traceable to radical Islamic reform
movement inspired by Wahhabism and Salafism that flourished in northern Nigeria
in the 1980™. groups which paved the way for Boko Haram, included but not
limited to anti-modern and violent Maitatsine movement (AA, 2012, p. 120) and
Izala movement, founded scholars, following their academic parkour in the 1980™"
in Nigeria and abroad drawn from Arabic teaching and community-led projects
as well as providing scholarships for university students to study in Saudi Arabia.

The radicalism and religious extremism began in northern Nigeria following
the return of members of the Izala movement from Saudi Arabia in the 1990s. Flag
bearers of the [zala movement, were eager to spread new ideas contrary to the older
generation of Islamic intellectuals who did not wish to give them space, voice and
power in the religious arena (AA, 2012, p. 121). Hence, creation of a new Salafiya
youth group, which subsequently followed by violent contestations and splinter cells
aspiring to establish a caliphate from the recruitment of local and foreign fighters for
jihadist tendencies. The proliferation of new theology led to the emergence of more
ultra-radical groups like Boko Haram, with the leader Mohammed Yusuf (Kastfelt,
2015). According to AA (2012) and Mohammed (2014), the rejection of Western
democracy by Mohammed Yusuf was fashioned by his readings and interpretations
of Saudi based scholars. Radical Islamic interpretations were, is translation of 19
century religious clerics to contemporary ethno-religious tendencies in northern
Nigeria, in the process of which new flag bearers are recruited.

Origin of Boko Haram

Boko Haram is a terrorist Islamic sect, based in Nigeria, a major menace
to states of Borno, Yobe, and Adamawa, as well as to Cameroon and Chad. Its
originate from a Sahaba Islamic group, formed in 1995 and led by Abubakar
Lawan, who focus on proselytization on orthodox Islamic doctrine. When Lawan
departure to University of Medina, paved the way for Malam Mohammed Yusuf,
to leadership of Boko Haram.

Yusuf a brilliant and favorite student of Sheik Jafar Mohammed, a Maiduguri
based Islamic cleric, who was assassinated in Kano in 2007, while leading an early
morning prayer with his adherents in mosque. Though exposed to orthodox Islamic
teachings of Sheik Mohammed, Yusuf faith was primordially radical doctrine of
the Islamic jihad. During his leadership orthodox Islamic doctrine was canceled
and radical doctrine, which abhorred Western education and support of jihadist
tendencies were major issues.

Emerging as one of the historical society built on Islamic tradition, with a
legacy of Islamic warfare in the 19" century, Boko Haram drew inspiration from
visions of Usman Dan fodio, for a return to the old Islamic order in northeastern
Nigeria. The strength and audacr[y of Boko Haram, is linked to the radical Islamic
ideology of jihad, sharia, and contemporary socio-economic problems of poverty,
inequality, and unemployment. The support from AQIM, ISIS, and al Qaeda, have
given the group global recognition, and jihadist tendencies in the Sahel region are
similar to that of ISIS in Europe. Boko Haram is a major menace to Nigeria, and
countries of CEMAC region.

Boko Haram’s particularity in Nigeria is not its criminality but the sectarian
agenda, which is distinct from the dynamics of resource-driven localized violent
conflicts between different ethnic groups in Plateau state, or the ethnic claims of
insurgent groups such as the O’odua People’s Congress (OPC), the Movement
for the Emancipation of the Niger Delta (MEND) and the Movement for the
Actualization of the Sovereign State of Biafra (MASSOB).
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Based in Nigeria’s semi-arid northeast, Boko Haram does not have access to
the economic leverage to pressure the government. Boko Haram adopted some of
the tactics of foreign jihadist movements, suicide attacks on schools, diplomatic
structures and even security officers, which had never before been seen in Nigeria.
Meanwhile, its extreme nature of violence against children, prompt international
community, as well as other countries to engage in the security response to the

“game’ 7.

The National Counterterrorism Center of the U.S. government analysis on
the Nigerian terrorist sect and other terrorist groups, pose that “Boko Haram’ ”
means “Western education is forbidden’ . Foluso Ajibulu, a contributing writer for
the Vanguard, articulates that, “Boko in Hausa language means book and Haram
abomination, which translate book is abomination”.

Murray Last argues that, jihadist tendencies by Boko Haram, are not new
phenomenon and will definitely not be the last in relation to international and
national security issues. Meanwhile, Olojo (2013) is of the opinion that terrorism is
sectarian in nature, out pin two aspects of the group which inter-relates; brainwash
and misinterpretation of Quranic verse which lead to radicalization and jihadist
tendencies.

Shabayany (2012, p. 33) out pin that terrorism “is a fanatical war waged by
a puritan few against the massive army of innocent people who belong to different
religious beliefs and faiths, including people who belong to different classes and
gender”. The modus operandi is a major issues, as it consist of surprise aggression,
clandestine attacks and guerrilla warfare, which is usually considered as being
asymmetric in nature. In terms of possessing an organized strategy for jihadist
tendencies, terrorist groups engage in suicide bombings, the use of improvised
explosives, hostage taking and kidnapping, propaganda and media advocacy,
recruitment of combatants (Okoli & lortyer, 2014), below are some national and
international legal instruments use to combat terrorism in Nigeria.

International and national laws in combatting terrorism

The 11 of September attacks in the united states of America led to the
promulgation of UN Security Council (UNSC) resolution 1373, which appeals for
all states to pass comprehensive counter-terrorism laws and measures, as well as
ratify various international instruments and complying with legally binding UNSC
resolutions. The global response is focused on national legal instruments, with aim
to effectively prevent and counter terrorist activities. The international instruments
provide legitimate measures for the development of national laws and a basis for
international legal cooperation.

The 2006 UN Global Counter-Terrorism Strategy and the altered political
climate since 2009 may allow internal African realities and priorities to shape
counter-terrorism responses, albeit within the global framework. The globalization
era provides several opportunities for African states, with the need to re-examine
counter-terrorism, and address contemporary issues shaping criminal justice
system. Moreover, African narrative on the various UNSC resolutions on terrorism
are strategic, particularly resolution 1373 requesting for wider ratification of
counter-terrorism instruments. The UNSC in resolutions 1267 (1999), 1373 (2001)
and 1624 (2004) prescribe obligations on states to implement its decisions through
their national criminal justice systems.

International counter-terrorism legal instruments

International terrorism is not a new phenomenon and from the onset
international responses have highlighted the role of national measures. Since 1963,
through the UN and its various specialized agencies, the international community
has promulgated a comprehensive set of universal legal instruments to provide legal
basis for all states, who become parties to them, to act, to prevent and prosecute
terrorist acts.

1973 Convention on the Prevention and Punishment of Crimes Against
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Internationally Protected Persons (Diplomatic Agents Convention).

This convention provide internationally protection to statesmen (president
of a country, representative or official of a State and international organization),
special protection in a foreign State, and their family. The convention equally
requires parties to criminalise and make punishable to deviant behaviors such as;
intentional murder, kidnapping or attack on internationally protected person, and a
violent attack upon the official premises.

1979 International Convention Against the Taking of Hostages (Hostages
Convention). The 1979 convention provides that, any person “who seizes or detains
and menace to kill, and aspire to detain an individual or group of persons, a state,
an international or intergovernmental organisation, compel them to do or abstain
from doing any act as an explicit or implicit condition for the release of the hostage
commits the offence of taking of hostage within the meaning of this convention.

1988 Protocol for the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation, supplementary to the Convention for the
Suppression of Unlawful Acts Against the Safety of Civil Aviation (Airport Protocol).

The 2009 Abdumutallab Farouk’s case, is a proper example which validates
the 1988 protocol for the suppression of unlawful acts of violence at airports serving
international civil aviation, supplementary to the convention for the suppression of
unlawful acts against the safety of civil aviation. United States of America policing
approach was updated, following the 9/11 attacks and Farouk’s December, 2009
fail attack on U.S soil after boarding a flight to the states without being identify
by intelligence agency. However, the Montreal Convention and the 2005 Protocol
to the Convention for the Suppression of Unlawful Acts Against the Safety of
Maritime Navigation out pin strategic sanctions, such as; activities carryout with
the use of a ship; and transportation of various materials intending to cause death
or serious injury or damage.

1999 International Convention for the Suppression of the Financing of
Terrorism (Terrorist Financing Convention) the fragmentation of states, jihadist
tendencies and the emergence of financial dynamics are strategic issues for regional,
national and international security. Terrorist financing remains a major menace for
the world, whether direct or indirect. The 1999 convention is a major legal tool
to parties to combat terrorist financing. The convention provides that, those who
finance terrorism are criminally, civilly and administratively liable for such acts. It
equally out pins that, when identified, account should be freeze and funds seized,
as well as bank must adhere to security protocols of states, to avoid national and
regional terrorist financing and threats.

National counter terrorism laws

Nigeria has reconfigured counter terrorism strategy to fit modern challenges,
due to different types sophistication of the globalization era. Terrorist attacks are
increasingly perpetrated with, guns, bombs, knives, with the use of airplanes,
and now the use of improvised Explosive Devices (IEDS). The will for massive
casualties and media couvrage has made terrorists to incorporate the use of Internet
and high digital technology in coordinating attacks. With focus on Nigeria, is
necessary to point out that, the impact of terrorists attacks usually expose untold
stories. In the case of KARUMI v. FRN33, the Court of Appeal in relation to the
gravity of the offence of terrorism pose that:

“The gravity of the offence of terrorism which involves the use of violence
or force to achieve something, be it political or religious, is a grave affront to the
peace of society with attendant unsalutary psychological effect on innocent and
peaceful members of the society who may be forced to live in perpetual fear. It
is an offence that may even threaten the stability of the state. The sophisticated
planning and execution of the acts of terrorism show it is an offence that requires
premeditated cold-blooded organisation. The circumstances under which such
a crime is organised calls for appropriate sentencing to deter its recurrence by
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potential or prospective offenders”.

A person may be considered a terrorist or jihadist to state, but seen as
defender of the right and cultural heritage of a given community. Though no
standard definition for defining terrorism exist, in as much as there are several,
the legislations, codes and laws regulating to the issue, it’s easier to identify what
constitute terrorist acts. It goes to state that terrorism could be defined by drawing
inferences from the acts that have been said to be terrorist acts.

The 1999 Nigerian Constitution guarantees the right of defendants to adequate
time and facilities to prepare for defense in relation to Principles and Guidelines on
the Right to a Fair Trial and Legal Assistance in Africa. It was in the case of FRN
v. Osahon (2006) 5 NWLR (Pt. 973) 361 at p. 406, that the Supreme Court held
that “Police authority can, by virtue of the aforementioned provisions of Section
174 (1) of the Constitution prosecute any criminal suit either through his legally
qualified officers or through any counsel they may engage for the purpose”.

Nigeria legal system is well structured, as any legal authority can institute
criminal prosecution. Thereby limiting the power of the Attorney-General of the
Federation, to be the only prosecutor. However, the Attorney General can take
over, as well as discontinue by way of nolle prosequi the prosecution from any
such legal authority. For example, in 2007 in FRN v. Adewunmi (2007) 10 NWLR
(Pt 1042) 399 at, the legal bench focused on constitutional provisions, Section 174
and 211 of the current Constitution: “There is no doubt at all that the power to
institute criminal proceedings against any person in the 1999 Constitution lies on
the Attorney-General of the State of the Federation as the case may be, but such
power may be exercised by the Attorney General himself or through any officers in
his department”. Attorney General’s legal stance is not required for the officer to
initiate criminal proceedings, but presumed that already working in the department
of the Attorney General’s office, officer trained for such duty and unless proven
otherwise. However, controversy may emerge in relation to a decision, in the case
of AG Kaduna State v. Hassan (1985) 2 NWLR (Pt. 8) 483, there was no incumbent
Attorney General who could have donated the power to discontinue criminal
prosecution. The Terrorism (Prevention) (Amendment) Act, 2013 in Section 2 (1)
simply provides that “All acts of terrorism and financing of terrorism are hereby
prohibited”.

Section 2 (2) of the Terrorism (Prevention) (Amendment) Act, 2013 in
creating offences provides that a person or body corporate who knowingly in or
outside Nigeria directly or indirectly willingly

(a) does, attempts or threatens any act of terrorism,

(b) commits an act preparatory to or in furtherance of an act of terrorism,

(c) omits to do anything that is reasonably necessary to prevent an act of
terrorism,

(d) assists or facilitates the activities of persons engaged in an act of terrorism
or is an accessory to any offence under this Act,

(e) participates as an accomplice in or contributes to the commission of any
act of terrorism or offences under this Act,

(j) assists, facilitates, organizes or directs the activities of persons or
organizations engaged in any act of terrorism,

(g) is an accessory to any act of terrorism, or

(h) incites, promises or induces any other person by any means whatsoever to
commit any act of terrorism or any of the offences referred to in this Act, commits
an offence under this Act and is liable on conviction to maximum of death sentence.

It is pertinent to know what constitute “act of terrorism” considering its
feature in Section 2 (2). The Principal Act — Terrorism (Prevention) Act, 2011, had
defined acts which, constitute “act of terrorism in Section 1 (2). According to the
Section, “act of terrorism” means an act which is deliberately done with malice,
aforethought and which:
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(a) may seriously harm or damage a country or an international organization;

(b) is intended or can reasonably be regarded as having been intended to (1)
unduly compel a government or international organization to perform or abstain
from performing any act; (ii) seriously intimidate a population; (iii) seriously
destabilize or destroy the fundamental political, constitutional, economic or social
structures of a country or an international organization; or (iv) otherwise influence
such government or international organization by intimidation or coercion; and

(c) involves or causes, as the case may be: (i) an attack upon a person’s life
which may cause serious bodily harm or death; (i) kidnapping of a person; (ii1)
destruction to a Government or public facility, a transport system, an infrastructure
facility, including an information system, a fixed platform located on the continental
shelf, a public place or private property, likely to endanger human life or result in
major economic loss; (iv) the seizure of an aircraft, ship or other means of public
or goods transport and diversion or the use of such means of transportation for any
of the purposes in paragraph (b) (iv) of this subsection;

(d) an act or omission in or outside Nigeria which constitutes an offence within
the scope of a counter terrorism protocols and conventions duly ratified by Nigeria.

Olffences against internationally protected persons

Section 3 of the TPAA, 2013 provides for offences against internationally
protected persons. Any person who intentionally murders, kidnaps or commits
other attacks on the person or liberty of an internationally protected person; carries
out a violent attack on the official premises, private accommodation or means of
transport of an internationally protected person in a manner likely to endanger his
person or liberty, or; threatens to commit any such attack, commits an offence and
1s liable to conviction to life imprisonment.

Prohibition of terrorist meetings

Terrorist meetings is prohibited as section 4 of the TPAA, 2013 provides that
any person who:

(a) arranges, manages, assists in arranging or managing, participates in a
meeting or an activity, which in his knowledge is concerned or connected with an
act of terrorism or terrorist group,

(b) collects, or provides logistics, equipment, information, articles or facilities
for a meeting or an activity, which in his knowledge is concerned or connected with
an act of terrorism or terrorist group, or

(c) attends a meeting, which in his knowledge is to support a proscribed
organisation or to further the objectives of a proscribed organization, commits an
offence under this Act and is liable on conviction to imprisonment for a term of not
less than twenty years.

Prohibition of soliciting and giving support to terrorist group

Section 5 of the TPAA, 2013 prohibits soliciting and giving support to
terrorist groups. Any person who knowingly, in any manner, directly or indirectly,
solicits or renders support

(a) for the commission or an act of terrorism, or

(b) to a terrorist group, commits an offence under this Act and is liable on
conviction to imprisonment for a term of not less than twenty years.

Support has been defined in Section 5 (2) of the Act, to include:

(a) incitement to commit a terrorist act through the internet, or any electronic
means or through the use of printed materials or through the dissemination of
terrorist information;

(b) receipt or provision of material assistance, weapons including
biological, chemical or nuclear weapons, explosives, training, transportation, false
documentation or identification to terrorists or terrorist groups;

(c) receipt or provision of information or moral assistance, including
invitation to adhere to a terrorist or terrorist group;

(d) entering or remaining in a country for the benefit of, or at the direction of
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or in association with a terrorist group; or

(e) the provision of, or making available, such financial or other related
services prohibited under this Act or as may be prescribed by Regulations made
pursuant to this Act.

Notwithstanding the provision of the Terrorism (Prevention) (Amendment)
Act (TPAA), 2013 that expanded the institutions charged with the responsibility
of investigating terrorism, the Police stands as the traditional driver of ensuring
internal security of Nigeria. Section 4 of the Police Act 5 provides thus:

“The police shall be employed for the prevention and detection of crime, the
apprehension of offenders, the preservation of law and order, the protection of life
and property and the due enforcement of all laws and regulations with which they are
directly charged, and shall perform such military duties within or outside Nigeria as
may be required of them by, or under the authority of this or any other Act”.

The Court of Appeal held in IKPE & ANOR v. MR. EFFIONG (I.P.O.)
Nigeria Police Force, Onna division Ndon Eyo, Onna LGA & ORS6 (2014) LPELR-
23036(CA) that the police are employed to investigate any criminal allegation and
may take any action they deem fit to take upon investigation. They may arrest, detain,
and prosecute an alleged offender by virtue of Section 4 of the Police Act, Section
35 (1) (c) of the 1999 Constitution of the Federal Republic of Nigeria (As amended);
various substantive and procedural laws regulating criminal prosecution in Nigeria:
Penal Code of various States in the northern part of Nigeria, Criminal Code of the
various States of the Southern part of Nigeria, Administration of Criminal Justice
Act, and Administration of Criminal Justice Law of various States.

The role of law enforcement agencies under the Terrorism (Prevention)
(Amendment) Act, 2013.

As earlier stated in the introductory part of this work, Section 40 of the
Terrorism (Prevention) Act, 2011, defines “law enforcement agencies” with the
Terrorism (Prevention) (Amendment) Act, 2013 adding to the list. Section 1
A(3) of the Terrorism (Prevention) (Amendment) Act, 2013 provides that the law
enforcement and security agencies is responsible for the gathering of intelligence
and investigation of the offences provided under the Act. The Act in subsection 4,
further provides that the law enforcement agencies shall have the powers to:

(a) enforce all laws and regulations on counter-terrorism in Nigeria;

(b) adopt measures to prevent and combat acts of terrorism in Nigeria;

(c) facilitate the detection and investigation of acts of terrorism in Nigeria;

(d) establish, maintain and secure communications, both domestic and
international, to facilitate the rapid exchange of information concerning acts that
constitute terrorism;

(e) conduct research with the aim of improving preventive measures to
efficiently and effectively combat terrorism in Nigeria;

(f) partner with Civil Society Organizations and the Nigerian public to provide
necessary education, support, information, awareness and sensitization towards the
prevention and elimination of acts of terrorism.

The TPAA, 2013 in Section 29 has provided a wide range of powers to an
investigator of the crime of terrorism. A relevant law enforcement agency with
the approval of the Attorney-General of the Federation may, with the approval of
the Coordinator on National Security for the purpose of the prevention of terrorist
acts or to enhance the detection of offences related to the preparation of a terrorist
act or the prosecution of offenders under the Act, apply ex-parte to a judge for an
interception of communication order. The Judge in approving the application may
make an order to:

(a) require a communication service provider to intercept and retain a
specified communication or communications of a specified description received
or transmitted or about to be received or transmitted by that communications
service provider;
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(b) authorize the relevant law enforcement agency to enter any premises
and to install in such premises, any device for the interception and retention of
a communication or communications or specified description and to remove and
retain such a device tor the purpose of intelligence gathering; and

(c) authorize the relevant law enforcement agency to execute covert operations
in relation to an identified or suspected terrorist group or persons for the purpose
of gathering intelligence.

Such an order by the Judge shall specify the maximum period for which
a communications service provider may be required to retain communications
data. Subsection 4 of Section 29 of the TPAA, 2013 provides that, any information
contained in a communication intercepted and retained pursuant to an order, or
intercepted and retained in a foreign state in accordance with the law of that foreign
state and certified by a judge or that foreign state to have been so intercepted and
retained, shall be admissible in a proceeding for an offence under the Act, as
evidence of the truth of its content.

It is important to note that a “communications service provider” has been
defined in subsection 5 of same Section 29, to mean a person who provides postal,
information or communication services, including telecommunications services;
and “data” means information generated, sent, received or stored that can be
retrieved by electronic, magnetic, optical or any similar means.

Terrorism is a crime that has globally preoccupied the 21% Century. Nations
must continue to enact laws, shape policies and adequately build the capacity
of investigators and prosecutors in the fight against the rising scourge. With the
extant legislations in Nigeria — the Terrorism (Prevention) (Amendment) Act,
2013, Administration of Criminal Justice Act, 2015, Administration of Criminal
Justice Law of various State, various Penal Code and Criminal Code laws of
States, international protocols Nigeria has acceded to, etc., terrorism can be
contained with where the spirit of the laws are given effect. The enforcement and
security agencies must be well equipped and trained towards ensuring efficient
investigation and effective prosecution of terrorism offences. Equally, the office of
the National Security Adviser and that of the Attorney-General of the Federation
must position itself in coordinating and ensuring the effective investigation and
prosecution of terrorism offences.

Conclusions. President Trump’s phone call to President Buhari in 2017 was
his first to any sub-Saharan African leader, due to intense security issues in Nigeria.
In April 2018, Buhari was received by President Trump at the White House, for
the Assistant Secretary of State for African Affairs Tibor Nagy expressed interest
in seeing Nigeria play active role in peacekeeping and democracy promotion in
Africa, and as well extend U.S. interest in the region. A country engulfed with
religious militancy, and historical conflicts, tackling terrorism requires force rather
than dialogue. The sovereignty of Nigeria cannot be negotiated with any individual,
nor religious extremist group, not even Boko Haram. Mark Gabriel’s out pin that
“a religiously motivated terrorist is not going to negotiate, and he’s not going to be
satisfied with partial concessions”. Thus, national and regional counter terrorism
strategy against Boko Haram is suitable for lasting peace to be restored. However,
Boko Haram is a symptom of the increasing failure of the global leadership to
address fundamental conflict that had remained potent since the 20™ century. Thus,
the Boko Haram is a challenge not only to Nigeria but a global menace, following
its allegiance to other terrorist groups like ISIS.
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Capon Meccembe Obia

MI?’KHAPOJHI TA HALIIIOHAJIBHI ITPABOBI 3AXO/IN
MPOTHUIII TEPOPU3MY B HITEPII
AHoTtanig. OgHEM i3 TOJOBHHX AacCIEKTiB €MOXM Io0aiizalii € mosBa peiriiHOro
dyHmameHTaniaMy Ta TepopusMmy. lcmam — 16 crmoci® JKUTTS, HATXHEHHWH CBSIICHHUM
Kopanom, sikuii cXwipHMH 10 Mupy. HeoOXimHO MOSCHWTH, IO HE BCi MYCYJIbMaHH €
TEpOpHCTaMHM, ajie JIesKi 3a3BUYail BBOAATHCS B OMaHy paAMKIBHHUMH BYCHHSAMH abo
peniriiauMu Hakazamu ((eTBaMH) paauKadbHUX JigepiB 0e3 coBicTi. Y cBOeMy 00O0B’sI3KYy
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CTBOPUTH CaMOIIPOTOJIOIICHNH XaidaT Iij mparmopoM iciamy, Taki Tpylud Ta OKpeMi 0coOH
3asBISAIOTH, MO PENITiHHI MEPEeKOHAHHS € JPKEPEJIOM JICTITUMHOCTI TEHICHINH HKHXaIUCTiB.
3a cnoBamu CyHeb L[3u, “He Tpeba OosTHcs pesynbrariB cta OutB”. lle mpaBMIIO CTOCYETHCS
cTpaterii O0OpoTHOM 3 TEPOPH3MOM, OCKITBKH B Iif CTATTi JOCTIHKYIOTHCS HAIIOHAJIBHI Ta
MDKHapOJIHI TIPaBOBi IHCTPYMEHTH, siKi BIpoBakye ypsia Hirepii asst 60poTsdu 3 TepopusmMom,
ajie CrovaTKy BKa3yeThesl Ha noxokeHHs boko Xapawm. I1o cyTi, 115l CTaTTs OLIHIOE CTIHKICTH Ta
BUKJIMKH, 3 SIKUMH CTHKAIOThCS 3MIHM TEPOPUCTUYHOI AIsUIBHOCTI II0/I0 HAIIOHAJIBHOT OE3MeKu 3
IIPABOBOI TOUKH 30DY.

Tenedonumii 3BiHOK Tpe3nuneHTa Tpamma mo mpesuaeHta byxapi y 2017 pomi GyB fioro
MIEPIIOI0 PO3MOBOIO 3 JigepoM kpaiH Adpuxu depes cepito3ni mpobmemu Oesmeku B Hirepii. Y
kBiTHI 2018 poky byxapi OyB npuiinstuii npesunenrom Tpamrnom y BinoMmy momi, OCKUIbKH
nomiuHuk aepkcekperaps CILIA 3 nuranp Adpukn Tidop Haap BUCIOBUB 3alliKaBICHICTb y TOMY,
o6 Hirepis BigirpaBaia akTHBHY poJib y HiATPUMaHHI MUPY Ta IPOCYBaHHI JIeMOKpatii B Adpuii.

Kpaina, oxorieHa peniriifHO0 BOHOBHHYICTIO Ta iCTOPHYHUMH KOH(UTIKTaMu, 00poThOa 3
TEpPOpU3MOM BUMarae cuid, a He mianory. [Ipo cysepeniter Hirepii He MOXXKHA JTOMOBUTHCS Hi 3
SIKOIO 0C000T0, Hi 3 PEINITiHHOI0 eKCTPEMICTCHKOIO TPYTIOI0, HaBiTh 3 boko Xapam. Mapk ["'aOpiens
3a3Havae, 1o “pesiriiHo MOTHUBOBAHUI TEPOPUCT HE 30UPAETHCS BECTH IIEPETOBOPH, 1 BiH He Oy/e
3aJI0BOJICHUH 4acTKOBUMH noctynkamu’. Takum 4MHOM, HalllOHAJIIbHA Ta pPerioHajbHa CTpaTeris
6opoTsbu 3 TepopuzmMoM npotu boko Xapam miaXomuTk JUIs BiTHOBICHHS MiltHOTO MHpY. OJHaK
“boko Xapam” € CHMIITOMOM 3pOCTal040i HECIIPOMOXKHOCTI CBITOBOTO KEpPIBHUIITBA BHPIIIUTH
(hyHIaMeHTaNbHUN KOHQIIKT, KU 3aIHIMIA€THCS MOTYKHUM 3 20-r0 CTONITTS. TakuM YHHOM,
“boxo Xapam™ € BUKITUKOM He TilbKH Hirepii, ane i r1o6ambHO0 3arp03010, OCKITHKH BOHA BiIaHa
IHIIIUM TEPOPUCTUYHUM IpyIiaM, HalpuKIiaa, Takum, sk [JI1J1.

Kniouosi cnosa: mepopusm, boxo Xapam, 6opomvba 3 mepopusmom, 3axon, Hicepis
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HISTORY OF THE DEATH PENALTY IN UKRAINE:
CAUSES, STAGES AND INFLUENCE ON PUBLIC AWARENESS

Abstract. The purpose of the study is to reveal the historical reasons for the emergence
and distribution of death penalty as well as the attitude of Ukrainians to this type of punishment.
Particular attention is paid to the attitude of contemporary traditional ideological currents to the
death penalty in Ukraine. The research methodology is based on the principles of historicism,
continuity and objectivity. The interdisciplinary nature of the study led to the use of a range of
general scientific, philosophical and special historical methods, among which we distinguish the
following: historical method, comparative method, document analysis, and others.

The scientific novelty of the study lies in the social challenges Ukraine is currently facing,
based on which we discuss the need to restore the death penalty. The historical retrospective and
evolution of the assertion of the death penalty from ancient times to the present day has shown
that the death penalty is not traditional. As a rule, its establishment on the territory of Ukraine
is associated with the presence of the territory of our country within other states in a particular
historical period, as well as subjective and objective conditions for the development of national
liberation movements in the early and mid-twentieth century. Although not an inherent punishment
for Ukrainians, the death penalty has a significant impact on the public awareness, as well as the
processes of state formation. The formal and declarative nature of this type of punishment in the Old
Rus state was replaced by active application in the Polish-Lithuanian era. This in turn influenced the
adoption of the death penalty for war crimes among the Cossacks. The most ambiguous period in
Ukrainian history and the use of the death penalty is the twentieth century, when the amnesty and
renunciation of executions proclaimed by the Third Universal of the Central Rada changed to the
use of the death penalty for war crimes during the Hetmanate, Directory and Western Ukraine. For
Soviet totalitarianism, the death penalty was not so much a method of punishment as an instrument
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of asserting power.

Under conditions of independence, Ukraine has evolved from a country with one of the
highest rates of the death penalty to its abolition. In our opinion, the debates in society and politics
evidence the poor legal culture and historical memory, which actually need to be corrected, e.g.
through scientific research.

If we try to define the role of the death penalty in historical retrospect, it was not just the
factor of realization of a specific legal or ideological worldview, but also a measure of the spread of
democratic and humanistic ideals and values. Attitude to the death penalty is a measure of “maturity
of society”. As an object of repressive policy of the Soviet government, Ukrainians should become
the main opponents of the death penalty as a punishment for crime in the 21* century, as Ukraine
has always sought European standards of humanity and treatment of convicts.

Keywords: death penalty, Old Rus State, Polish-Lithuanian era, Cossacks, Ukrainian
National and Democratic Revolution, historical culture, historical memory

Introduction. Punishment as an act of responsibility for an illegal act has always
been present in our life. Initially, people were responsible for their actions to nature,
gods, family and tribe leaders, princes, kings, emperors, and ultimately, to society
represented by the authorities for violating the rules that ensure its functioning. The
degree and severity of punishment also evolved and were determined by the specifics
of the social and political system, religious beliefs or even mentality. Lex talionis,
which remained in force for several millennia, still exists today, since the search for
the optimal degree of responsibility for an illegal act recognized as a crime continues.
Even in the 21st century, there are no unified rules for punishing people for the same
illegal acts. Moreover, in the modern world there is a measure of punishment like the
death penalty, which is fully consistent with the original understanding of punishment
as “an eye for an eye, a tooth for a tooth”.

Ukrainian history is characterized by numerous military and political conflicts
as well as a long period of totalitarianism, which provides many opportunities for
the study of the death penalty. First, the study of the practice of the application of
capital punishment allows establishing the degree of development of democratic
institutions, the introduction of the idea of humanism, justice and various virtues.
Second, the practice of application of the death penalty as well as the attitude of
the general public to this type of punishment demonstrate the level of historical and
legal culture and memory, the level of civilizational development and mentality.

In view of the above, the logical question is whether the increase in the
percentage of people who support the restoration of the death penalty indicates
that it is a method of punishment, which is traditional and inherent in Ukrainian
historical and legal culture. Is it possible that the death penalty took root in the
minds of Ukrainians under the influence of Soviet totalitarianism, for which this
type of punishment was legitimate?

Analysis of recent research and publications. Statistics from the first decade
of Ukrainian independence prove the validity of these arguments. Until 1995, Ukraine
was a country with the highest number of death sentences and the impositions of the
death penalty in the world. Thus, 143 people were sentenced to death in 1994 and
74 people in 1995 respectively (A. Didenko). On the positive side, not all sentences
were carried out. In 1999, Ukraine renounced the capotal punishment, but Ukrainian
society has repeatedly called for its restoration. An analysis of the historical past gibes
reasons to assert that the use of the death penalty is not inherent in the Ukrainian state
tradition as well as ethical and moral standards. This type of punishment was used
only under conditions of military conflict or in extreme cases.

In the 21* century, the issue of reinstatement of the death penalty in Ukraine
remains relevant, primarily due to war events in the East (when it is proposed to
restore the death penalty for treason or torture of prisoners) as well as due to long-
term failure to fight corruption (when referring to the experience of China, people
suggest punishment by death penalty for corruption). In addition, the media report
in detail on high-profile homicides, often forgetting to inform about investigation
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findings and trial. In addition, Ukrainian society is not deprived of a significant
number of people who commit extremely serious crimes (murderers, rapists,
pedophiles, etc.). The recidivism of people committing serious and extremely
serious crimes and doing criminal activities for a living are of particular concern for
society. In general, the list of categories of people whose actions violate established
norms of morality, law and public relations is quite wide.

In the first decade of the 21* century, many Ukrainians advocated the
restoration of the death penalty (Figure 1), with the highest percentage of supporters
at about 80 % in 2010 (80 % of Ukrainians support the death penalty).

Dynamics of the attitude of Ukrainians towards the
restoration of the death penalty
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Figure 1 — Dynamics of the attitude of Ukrainians

towards the restoration of the death penalty.

Source: (Less than 40 % of Ukrainians are in favor of restoring the
death penalty, 45 % of Ukrainians want to return the death penalty,
almost half of Ukrainians want to return the death penalty)

Based on public sentiment, it seems appropriate to clarify the historical
nature of the distribution of the death penalty in Ukraine as the capital punishment.

Over the past few years, there has been renewed interest in the possibility
of reinstating the death penalty as a possible means of combating certain types of
crime. At the same time, issues related to the study of historical and legal aspects
of the existence of this phenomenon require more attention.

The purpose of this work is: 1) to establish the genesis of the death penalty
in the Ukrainian practice of combating crime; 2) to identify the main stages and
factors that contributed to the approval of the death penalty; 3) to study the attitude
to the death penalty of traditional ideological currents in Ukraine.

Formulation of the main material. This topic is of particular interest to
historians and lawyers. If the latter deal with the issue of legal regulation of capital
punishment, the task of historians is to study the traditions and evolution of capital
punishment in a particular state as well as the reflection of the desire to apply
capital punishment in the worldview of ordinary people.

Given that human life is considered as the highest value, the use of the death
penalty is the subject of much debate among scholars. At the same time, it is foreign
scholars who are actively studying the genesis of the highest degree of punishment
and how it affects the legal awareness of the population, forms a set of legal values
and attitudes to punishment. In this context, the scientific work of Kevin M. Barry
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is of particular interest, since he not only traced the evolution of the death penalty
as the ultimate punishment, but also determined how the understanding of the right
to life has become a fundamental value (K. Barry, 2019). Characteristically, foreign
scholars, primarily American ones, are studying the “policy” of the death penalty,
which actually evolves in correlation with the legal maturity of society, the growth
of civic consciousness. In this regard, there are some interersting conclusions of
the 2008 collective monograph of American scientists, which provides statistics
on the application of the death penalty to people who did not commit crimes, were
innocently convicted, and executed respectively (F. Baumgartner et al.).

The study of the historical component of the development of the death penalty
is also relevant among foreign scholars. Thus, V. Bailey analyzed the tradition in
detail, including the legal development of capital punishment in Britain (2000).

The relationship between the death penalty and the development of criminal
law has been studied by scholars like D. Johnson (2019) and D. Ordway (2019).
The general conclusion from these studies is the need to reform criminal law and
abolish the death penalty as a form of capital punishment.

As for the works of Ukrainian scholars, the study of the death penalty, its
historical and legal content is similar to the European approach in several areas,
namely as an element of the history of punishment and as a part of criminal law
separately. Among the Ukrainian scientists, the studies of N. Khudoba, T. Kolomiiets,
B. Kukhta, V. Nikolskyi, I. Panionko, R. Podkur, Y. Shapoval, S. Slyvka, V. Strus,
M. Taranenko, I. Terletska, M. Yatsyshyn and others are of scientific interest.

While researching the problem we are studying, we should pay attention
to several methodological principles. First, the chronological bottom line of the
study will be the time of Kyivan Rus. Second, the periodization is based on the
civilization and state approach that is classical for Ukrainian historical science.
Third, the study regards the concept of the death penalty as an exceptional, most
severe type of punishment, which consists in the forcible deprivation of life of a
convict on behalf of the state and by court or (historically) by decision of other
state or military bodies (Great Ukrainian legal encyclopedia, 2016, p. 886).

The first period of the death penalty in Ukraine is the Old Rus period.
Information about the frequency of such punishment is extremely scarce, however,
the first mentions date back to the reign of Volodymyr Sviatoslavovych, and the
initiator of such punishment was the clergy (M. Taranenko, & T. Kolomiets, 2018,
p. 89). Interestingly, Pravda Yaroslava contains a principle of lex talionis, or blood
revenge, which was carried out in case of murder: “If a man kills a man, brother
avenges his brother, or son avenges his father, or father his son...” (True Russian,
p. 24). Thus the legislator offers a material alternative in case of absence of the
blood relative who can and has the right to carry out blood revenge. The amount
of compensation depended on the social status of the victim. The fact that Ruska
Pravda (Academic List) begins with the article regulating the use of the death penalty
testifies to the fact that this was the most severe type of punishment (for murder).
No documents contain detailed information on the number of death sentences
in the 11" century, but it is known that the Yaroslavychi, concluding their own
edition of Ruska Pravda, withdrew the norm of blood revenge altogether, replacing
it with monetary compensation. The latter approach was advantageous primarily
from a material point of view, and thus was a consequence of the establishment of
Christian ethical norms (although Christianity was the state religion in the time of
Yaroslav Volodymyrovych, its norms and rules were not inherent in the majority of
the population). Confirmation of the latter are the words of Volodymyr Monomakh
that “kill neither the righteous nor the guilty... do not harm any Christian”
(B. Kukhta, 1994, p. 49).

The lack or popularity of the death penalty in Kyivan Rus is one of the key
factors denying the Norman theory, because the death penalty (the so-called blood
eagle) was a popular and traditional form of punishment for the Scandinavians. In
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fact, the death penalty was extremely popular in the medieval Europe, including
the practice of the Catholic Church, which proves the lack of influence of Christian
ethics on the culture of responsibility for the executions. However, it cannot be
said that the Rus people, realizing the importance of the material component in
the process of responsibility for the offense, rather, the norms declared in Ruska
Pravda were a reflection of the existing mentality and traditional structure of the
tribes that formed the Old Rus state.

The period of assertion of the death penalty in Ukraine was the Polish-
Lithuanian era. At this time, both the types of crimes punishable by death and
approaches to the execution of the defendant expanded. Wheeling, quartering,
hanging, impalement, and drowning turned into mass public events, the purpose of
which was both to prevent the commission of similar crimes in the futurea and to
demonstrate the power of law and the state over ordinary citizens. M. Yatsyshyn has
studied the Lithuanian statutes and calculated that the death penalty is mentioned
20 times in the first Statute of 1529, 60 times in the Statute of 1566, and more than
10 in 1588 (M. Yatsyshyn, 2015, p. 81). Such cruelty of the legislation of the 16®
century can be explained by the traditional for that time way of social relations and
the existence of serfdom, in which peasants were deprived of any rights, and their
lives and freedom were controlled by landowners. Without going into the legal
assessment of the status of a person and a citizen of the Polish-Lithuanian era, we
note that such punishments arrived from Europe, because material and corporal
punishments which did not include the death of the offender always prevailed in
Ukraine. It can be proved by the so-called Cossack Law. Having no written form,
it was customary in nature, and therefore represented the traditional Ukrainian
ways of taking responsibility for the crimes committed. Professor S. Slyvka rightly
considers Cossack Law as conservative and social (S. Slyvka, 1996, p. 165). All
death sentences applied exclusively to crimes of a political or military nature and
were carried out on the spot, without trial or investigation. This extraordinary
nature of the legislation was dictated by the traditional way of life of the Cossacks,
which was later transformed into civilian life.

However, it is difficult to say unequivocally whether the death penalty can
be considered traditional for the Cossack era. On the one hand, it was semantic
in nature and associated with military and spiritual loyalty and ethics. From a
mundane point of view, it was better for a Cossack to die in battle with the enemy
than to be executed for desertion or betrayal.

In view of this, punishments involving property recovery or infliction of non-
pecuniary damage due to disparagement of the convicts honor like public beatings
were common. (I. Panonko, & V. Strus, 2010, p. 162). This method proves the
connection between the customary norms of the Cossacks and Kyivan Rus, where
the death penalty was abnormal and was often replaced by material compensation.
Accordingly, it can be argued that the traditional Ukrainian mentality is characterized
by the preservation of human life, its value. On the territory of modern Ukraine,
the death penalty was stipulated by the Lithuanian statutes, Polish legislation, as
well as the legal norms of the Russian Empire. For the latter, the death penalty
became a classic from of punisment in the 18" century and transformed from a
means of punishment into a form of social and moral pressure on people. Thus,
at the beginning of the 18" century, royal laws included 123 crimes, for which the
death penalty was provided (M. Taranenko, & T. Kolomiets, 2018, p. 90). By the
end of the century, the Russian Empire attempted to unify legislation providing for
the death penalty, as well as measures to limit and even ban it.

The next stage during which the death penalty was approved was
the 19" century, when the Ukrainian lands were divided between the
Habsburg and Romanov empires. At this time, it is difficult to say that
the application of capital punishment was traditionally Ukrainian, as the
force of Austrian or Russian law did not provide for the possibility of
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applying customary law. Thus, Austrian law stipulated about ten types of
crimes for which the death penalty was imposed by hanging or execution
(N. Khudoba, 2009, p. 421). In the Russian Empire, the Charter to the Gentry
abolished the death penalty for the upper strata of society as early as 1785. In
practice, such sentences were still handed down, but they ceased to be public.

The 20th century seems interesting in terms of studying the scale of the death
penalty in Ukraine, when Ukrainians restored the nation state three times (1917,
1941 and 1991). Our lands were part of foreign states with different approaches
to the death penalty. In the end, our ancestors felt all the cruelty of the Soviet
totalitarian system in which the death penalty was almost the main tool in the fight
against opponents of the government.

The period of the Ukrainian national and democratic revolution of 1917-1921
became a time of some world outlook and legal metamorphoses in terms of the
application of the death penalty. Formally and legally, the death penalty existed in all
Ukrainian forms of statehood at that time: the Ukrainian People’s Republic during
the Central Rada and the Directorate, the Ukrainian State of P. Skoropadskyi and
the Western Ukrainian People’s Republic. It should be noted that the death penalty
was abolished in the Third Universal of the Central Council (III Universal of the
Ukrainian Central Council). In the Hetmanate of P. Skoropadsky, the Directorate
of the Ukrainian People’s Republic and the Western Ukrainian People’s Republic,
the death penalty was used primarily in relation to war crimes. Unfortunately,
there is no information about the number of death sentences in 1917-1921. There
are several reasons why the death penalty did not become widespread during the
revolutionary period. First, Ukrainian national governments did not have the time
and objective conditions to draft their own legislation. Second, in the conditions of
war with the Bolsheviks or the Poles, the use of the death penalty was justified only
in the case of crimes among the military. The abolition of the death penalty in the
Third Universal of the Central Rada testified to the lack of historical experience in
the application of such a punishment. In addition, Ukrainian political leaders were
well aware of the demoralizing nature of such punishment even at the time.

If we characterize the Soviet period, the use of the death penalty that became
widespread under “military communism” has become a tool of terror against
civilians rather than punishment.There were more death sentences handed down
in the 1930s than in other decades of Soviet rule. We completely agree with the
opinion of A. Muzyka (Great Ukrainian legal encyclopedia: in 20 volumes, 2016,
p. 887), that during the Stalinist terror, the death penalty as an extreme measure
of punishment lost its legal properties, legal significance and expediency. Its
objective properties in the field of prevention of especially serious crimes have
been significantly weakened. It served Stalin’s political interests, namely the
destruction of his political opposition, the strengthening of personal power in the
state, the unleashing of terror on us. According to the verdicts of the ODPU boards
(United State Political Administration), the NKVD troikas (People’s Commissariat
of Internal Affairs), the Special Meeting, military tribunals, and courts, about 1
million citizens were executed by a firing squad in the period from 1930 to 1953.
A special peak in the use of the death penalty occurred in 1937-1938, when more
than 646 thousand people were executed (D. Lyskov, 2017).

In the Ukrainian context, D. Vedieneiev states that about a million people
were arrested in the USSR in the period from 1927 to 1990; 545 thousand of
them were sentenced to various prison terms, and 140 thousand were executed
(Political repressions of the 1920s and 1980s and problems of forming national
memory) (statistics reflect the number of victims with official death sentences, and
the number of victims of Soviet repression is ten times higher). According to the
historian, this information is conditional, as it is based on materials from Ukrainian
archives, while Russian ones are not available.

The most inhumane was the Criminal Code of 1935, which effectively legalized
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the use of all punishments, including the death penalty, for persons over 12 years old.

The decree of the Presidium of the Verkhovna Rada of the USSR as May 26,
1947 abolished the death penalty in peacetime, but three years later, the Decree of
the Presidium of the Verkhovna Rada of the USSR as January 12, 1950 reinstated
the death penalty for traitors, spies and saboteurs. Moreover, this list was only
expanded later (1954, 1958, 1961, 1962, 1965, 1973).

The Soviet totalitarian system has been studied in detail by Ukrainian
historians: V. Nikolskyi (2003, 624 p.), R. Podkur (2012), I. Terletska (2010, 2011),
Yu. Shapoval (2013,), V. Vasyliev (2007), and others. The common conclusion of
all researchers is that terror and repression are key elements of Soviet public policy,
which was aimed not at establishing law and order, but at establishing a closed
society with limited rights. In this case, the death penalty was not a mechanism of
punishment, but the cheapest tool to eliminate those who were officially recognized
as opponents of the Soviet system. In fact, during the preparation of the Criminal
Code of 1922, Lenin personally recommended expanding the use of execution
and proposed to supplement six articles, which provided for the application of
capital punishment, with six more articles on unauthorized return from abroad, on
responsibility for actions against the revolutionary movement during the autocracy,
on agitation and propaganda, etc. (L. Misinkevych, 2013, p. 7). Soviet law reflected
the atrophied consciousness of the contemporary leaders of the state, who regarded
terror as the only possible way to establish and operate the Bolshevik government.

For the sake of objectivity, it should be emphasized that the methods of terror
against the population carried out by the OUN (B) Security Service (Organization
of Ukrainian Nationalists, Bandera members) were also unjustified. In fact, the
activities of the OUN and its attempts to restore Ukrainian statehood are one of the
most controversial and politicized topics in modern history. The whole phase of the
OUN’s active struggle from 1941 to the early 1950s was a wartime event that did
not abate even after the end of World War II. It is clear that the underground status,
as well as the constant confrontation with the Bolshevik authorities led to the use of
the death penalty as the highest and main punishment. At the same time, the methods
and grounds for the death penalty were clearly regulated. Thus, Art. 22 of the OUN
Judicial Regulations stated that if a member of the nationalist underground expressed
a desire to side with the enemy in a combat situation, he should be executed (death
punishment) on the spot, without prior trial or investigation (Rules of the judiciary
in the OUN). All these remarks concerned only the military, so it can be said that
the OUN’s judicial system was analogous to the drumhead court-martial, and the
OUN Security Service, which was engaged in intelligence, counterintelligence and
investigative activities, also carried out legal proceedings because it handled an
operational situation as well reasons and the consequences of the offense.

If we discuss the statistics of death sentences, then according to source
studies of Ukrainian scientists, 889 people out of 938 who were under investigation
were executed in the period from January to October, 1945 in Volhynia only
(D. Viedienieiev, & H. Bystrukhin, 2006, p. 220). In this case, it is difficult to
talk about the objectivity of the investigation, respect for human rights, but the
only objective condition for such “cruelty” is the armed struggle against the
NKVD-KGB (People’s Commissariat of Internal Affairs — People’s Commissariat
of State Security). On the other hand, the ideology of the OUN was a symbiosis of
liberalism and totalitarianism. The execution of spies for the enemy, including the
NKVD-KGB, was an element of intimidation and warning of all OUN members
from such actions. Confirmation of the ideological orientation of the judicial system
is evidenced by the demonstrative executions of people accused of espionage.
At the same time, the military was executed by firing squad, and civilians were
publicly hanged. The latter intended to demonstrate the inadmissibility of acts of
cooperation with the Soviet administration.

In the first decade after gaining independence, Ukraine has become a country
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where death sentences were handed down increasingly often. The moratorium on the
death penalty in 1999 (there were previous attempts in 1995 and 1997) demonstrated
the desire of our statesmen to establish democratic freedoms, when human life is
considered the greatest value, even if it is the life of a person who committed a serious
crime. The abolition of the death penalty is partly linked to the state’s presence in the
Council of Europe, (D. Viedienieiev, & H. Bystrukhin, 2006, 408 p.) but as we see,
this type of punishment is not historically typical for Ukraine.

Finally, the death penalty disappeared from the legal field of Ukraine on April
5, 2001 with the adoption of the Criminal Code of Ukraine, where this inhumane
punishment was replaced by life imprisonment (as a remark, such changes were made in
2000 to the previous Criminal Code, but the Code 0of 2001 was the Code of Independent
Ukraine, not the “reformed” code of the Ukrainian Soviet Socialist Republic).

However, the data in Figure 1 show that there is a strong belief about the
effectiveness of the death penalty in Ukrainian society. It is noteworthy that among
the contemporary political parties and ideological currents advocating the restoration
of the capital punishment, there are Communists and the All-Ukrainian Union
Freedom (V. Burlakova) (they consider themselves the successors of the OUN and
S. Bandera), as well as the leader of Radical Party) (Recommendation no. 1246,
1994 of the Parliamentary Assembly of the Council of Europe “On the abolition of
the death penalty”). In our opinion, this situation can be explained by both political
manipulation and the search for support from voters, as well as by the historical
memory of the death penalty of the Soviet era (the Union of Soviet Socialist
Republics) and the struggle of the nationalist underground.

Conclusions. Determining the impact of the death penalty on historical
processes, as well as the development of public sentiment, we would like to note that
as a form of punishment, the death penalty is not a traditional form of punishment
for Ukrainian lands. The formal and declarative nature of this type of punishment
in the Old Rus state was replaced by active application in the Polish-Lithuanian
era. This in turn influenced the adoption of the death penalty for war crimes among
the Cossacks. The most ambiguous period of Ukrainian history in regard to the
use of the death penalty is the twentieth century, when the proclaimation of the
Third Universal of the Central Rada changed its status to the use in case of war
crimes during the Hetmanate, Directory and Western Ukraine (Western Ukrainian
People’s Republic), and it also became part of state policy in the Soviet era. For
Soviet totalitarianism, the death penalty was not so much a method of punishment
as an instrument of asserting its own power.

The use of the death penalty by members of the nationalist underground,
including the OUN, is ambiguous. The objective factor of confrontation with
the Soviet secret services did not always justify excessive cruelty to the civilian
population, but the legal assessment of the activities of the OUN and UPA
(Ukrainian Insurgent Army) is the subject of a separate study.

Under conditions of independence, Ukraine has evolved from a country with
one of the highest rates of the death penalty to its abolition. In our opinion, the
debates in society and politics are evidence of poor legal culture and historical
memory, which actually need to be corrected, e.g. through scientific research.

Considering the role of the death penalty in historical retrospect, it is, in
addition to the factor of realization of a specific legal or ideological worldview, a
measure of the spread of democratic and humanistic ideals and values. Attitude to
the death penalty is a measure of “maturity of society”. As an object of repressive
policy of the Soviet government, Ukrainians should become the main opponents of
the death penalty as a punishment for crimes in the 21* century.
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Ouaexcanap Ocrporsia, Jirwoomup Liawin, Jlinis Humoéanicra

ICTOPISI CMEPTHOI KAPH B YKPATHI: TIPUYWHU, ETAITA
TA BIVIUB HA TPOMAICBKY CBIAOMICTb

AHoTtanis. Mera JOCHI[DKEHHS — PpO3KPUTU ICTOPUYHI INPUYMHU BHHUKHEHHS Ta
MIOIIMPEHHS CMEPTHOI KapH, a TAKOXK CTAaBJIECHHs YKPAiHI[IB /10 IIbOTO BUAYy MOoKapaHHs. OcoOmmBy
yBary MpuAICHO CTABJICHHIO CYYACHUX TPAULIIIHIX 1ICONIOTIIHIX TeUii J0 CMEPTHOI Kaph B YKpaiHi.
MerTomonoris ociiKeHHS 0a3y€eThCs Ha MPUHIUIIAX 1CTOPH3MY, HACTYITHOCTI Ta 00’ €KTUBHOCTI.
MbKAMCIMITTIHAPHUN XapakTep JOCIIPKEHHsT 3yMOBHB BUKOPHUCTAHHSI LIIJIOTO Psifly 3arajbHOHAYKOBHX,
(iocodCchKHX Ta CIEIiadbHO-ICTOPHYHUX METO/IB, Cepel SKUX BUIUIIEMO: ICTOPUYHUI METO,
MOPIBHSUIBHUM METOJ, aHali3 JOKYMEHTIB Ta iH. HaykoBa HOBHM3HA JOCIHI/DKEHHS IOJSIrae
B CYCHUJIBHHX BHKJIMKAaX, SIKI CTOSATH Tepea YKpaiHOIO, BHXOISYM 3 SIKUX MH OOTrOBOPIOEMO
HEOOXiIHICTh BIJHOBJICHHSI CMEPTHOI KapH. [cTOpnYHa peTPOCHEKTHRA Ta €BOJIONIS YTBEPKECHHS
CMEpTHOI KapH Bi/l HAWAAaBHIIIKX YaciB 0 HAIINX JHIB TIOKa3aJIH, III0 CMEPTHA Kapa He € TPAIUIIIHHOIO.

SIk mpaBwito, 11 BCTAHOBJICHHSI Ha TepUTOpil YKpaiHM NOB’si3aHE 3 HAsBHICTIO TEPUTOPIl
HaIoi KpaiHu B CKJIaJl IHIIMX JiepKaB y TEBHUM ICTOPUYHUIA MEpiof], a TaKOXK CyO’€KTUBHUMHU
Ta 00’€KTMBHUMH YMOBaMH PO3BHUTKY HaIllOHAJbHO-BU3BOJIBHUX PyXiB Ha IOYATKYy Ta B CEpeiUHI
JIBAJIISITOTO CTOMITTS. X04a CMEPTHA Kapa HE € MPUTaMaHHUM YKpPATHISIM MOKapaHHSM, BOHA Ma€e
3HAYHMH BIIMB Ha CBIJIOMICTH CYCIIIJIbCTBA, @ TAKOXK HA MPOLIECH Aep:KaBOTBOPeHH:. PopMasibHO-
JIEKJIapaTUBHUIN XapakTep IbOTO BUIY MOKapaHb y JlaBHBOPYCHKIN JepKaBi 3MiHUBCSI aKTHBHUM
3aCTOCYBaHHSIM Y MOJIbCHKO-TUTOBCHKUIT Iepiof. Lle, B CBOIO uepry, BIUTMHYIIO HA IPUNHHSTTS Cepel
KO3aKiB CMEPTHOT KapH 32 BOEHHI 3JI0YHNHH.

HaitneoHo3HauHimM 1iepioZioM B icTopii YKpaiHM Ta 3acTOCyBaHHSI CMEpPTHOI Kapu € XX
cromiTTst, konu nporonomieHa I Yuiepcanom Llenrpansroi Pagu aMHicTis Ta BiMoBa BiJl po3cTpiTiB
3MIHMJIAcs Ha 3aCTOCYBAHHS CMEPTHOI Kapy 3a BOEHHI 3109MHH YaciB [erbManmumam. /1t pagstHCbKOTo
TOTaJiTapM3My CMepTHa Kapa Oyfla HE CTUIBKH METOIOM MOKapaHHA, CKUTBKH 1HCTPYMEHTOM
YTBEp/PKEHHS BJIaJd. 3a YMOB HE3QJIOKHOCTI YKpaiHa MpoWIUIAa HUIIX BiX KpaiHU 3 OJHHM 13
HAWBUIIMX MTOKa3HUKIB CMEPTHOI KapH JI0 11 ckacyBaHHs. Ha Haliry TyMKy, CyTliepeuky B CyCITUIBCTRI Ta
TOJITHLI CBITYATh IIPO MOTaHy MPABOBY KYJBTYPY Ta iCTOPHYHY HaM’sITh, sIKi HacIpaB/i NOTpeOyroTh
BUIPABJICHHS, HANPHKIAJ, [ULIXOM HAyKOBHX JOCII/DKEHb. SIKIO CrpoOyBaTH BH3HAYUTH POIb
CMEpTHOI Kapy B iCTOPHYHIH PETPOCIICKTHBI, TO BOHA OyJIa He JIUIC YHHHIKOM peajli3allii KOHKPETHOTO
TIPABOBOTO YH 1ICOJIOTIYHOTO CBITOIVIAAY, & i MIpHIIOM HOIIMUPEHHS IEMOKPATHYHNX Ta TYMaHICTHIHUX
izeaniB Ta miHHOCTeH. CTaBICHHS 0 CMEPTHOI KapH € MIPHIIOM “3piocTi CycriabeTBa”. Sk 00°€KT
PENPECUBHOT MONITHKH PAASHCHKOT BIIa/IM, YKPATHII MalOTh CTaTH TOJIOBHUMH ITPOTHBHUKAMH CMEPTHOT
KapH SIK TOKapaHHst 3a 37104nH y XXI cTomiTTi, OCKUIbKHM YKpaiHa 3aB/M IparHysia 10 €BPONeHChKIX
CTaH/IAPTiB TYMaHHOCTI Ta TIOBO/UKCHHS 13 3aCY/KCHIMHU.

Kntouosi cnosa: cmepmna xapa, /lasbopycbka 0epoicasa, nojtbCoKo-TUmMoBCuKull nepioo, Ko3aymeo,
Ykpaincvra nayionansro-oemoxpamuina pesonioyis, icmopuina Kyishypa, icopudta nam sims
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ESTABLISHMENT OF STATE AUTHORITIES AND GOVERNANCE
OF SOVIET UKRAINE AND THEIR FUNCTIONING IN 1920™" -

THE FIRST HALF OF THE 1930™:
HISTORICAL AND LEGAL ASPECT

Abstract. The methodology of the research is based on the principles of historicism, authorial
objectivity, systematics, comprehensiveness, continuity, as well as the use of general scientific (analysis,
synthesis, generalization, classification, typology, idealization (abstraction) and special-historical
(historical-genetic), problem-chronological, comparative-historical) methods.

The novelty of the research is that for the first time in the historiography of public authorities
it comprehensively analyzes the state and trends of more than a century of research on the history
of state authorities and management of Soviet Ukraine, their functioning in the 1920 — first half of
the 1930%; it is established that the available scientific achievements only fragmentarily cover the
study of its individual aspects, a narrower period or one of its components, and therefore do not give
a holistic view of the historiographical process, changes and trends in methodology and research
topics representatives of Soviet, modern Ukrainian and foreign historiographical generations; the
latest scientific works of historians on the problem of research are considered and from this point
of view the objective estimation of the Soviet historiography is carried out: the maintenance of
concrete-historical works of the western historiography is analyzed. In addition to historical ones,
the historical context of the works of representatives of various branches of legal, political science
and management science is partially involved in historiographical analysis, which significantly
expanded the cognitive possibilities of the relevant direction of historiographical research.

The research of the creation and functioning of the bodies of state power and administration
of Soviet Ukraine in the 1920" and the first half of the 1930" lasted for a century in a row
thanks to the efforts of representatives of different historiographical generations. In the period
from the 1920 to the present, a consistent change of Soviet, modern Ukrainian and foreign
historiographical generations can be traced, the contours of three conditional stages of the first
of them, the Soviet one, are outlined: Inclusion of construction and functional purpose of the
three-level system of higher legislative bodies, namely: The All-Ukrainian Congress of
Soviets of Workers’, Peasants’ and Red Army Deputies, the All-Ukrainian Central Executive
Committee of Soviets elected by the All-Ukrainian Congress of Soviets, and the Presidium of
the All-Ukrainian CEC elected by the All-Ukrainian Central Executive Committee, other state
and administrative bodies, to the subject field of scientific and historical activity of this and
subsequent historiographical generations results in the appearance of assessments and original
guidelines for understanding the history of public authorities and management of the Soviet era
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in the context of scientific support for the establishment of state sovereignty and independence
of Ukraine.
Keywords: state, law, Soviet Ukraine, national-state tradition

Introduction. Modern world trends of globalization and informatization,
radical changes in public life associated with state-building, clearly confirm the
destruction of Soviet stereotypes and the urgency of obtaining a significant amount
of factual information, their generalization, rethinking and formation on this basis
of new research.

Separation of a set of historical studios with the problem of the nature of public
authorities and management of Soviet Ukraine, individual stages of their formation
and development, focused on modern methodological approaches, expanding the
scope of research and involvement of legal and administrative science encourages
acquaintance with the state of scientific development power and administration of
Soviet Ukraine as a specific subject area.

Addressing the historiography of the creation and functioning of state
authorities and administration of Soviet Ukraine in the 1920™ — first half of the
1930™ is the beginning of existing approaches, concepts of content of this process,
the starting point for many scientific periodizations, which, in turn, ensure the
integrity of the reproduction of the national-state tradition. It continued to take
shape with the emergence of new requirements for the actualization of national and
international, state and public, established and new to legitimize certain ideas or
political and legal models of statehood.

The relevance of the research of the historiography of the creation and
functioning of public authorities and administration of Soviet Ukraine in the
1920™ — first half of the 1930" is due to the need for scientific understanding of
this experience, identifying opportunities for its creative use in modern conditions.

Analysis of recent research and publications. Many scholars
have paid attention to the development of theoretical principles for the
reproduction of various aspects of the formation and functioning of
public authorities and administration of Soviet Ukraine. In the context
of consistent change of their generations, inclusion in the subject field of
scientific and historical activity of the latest construction and functional
purpose of the three-level system of higher legislative bodies, namely:
All-Ukrainian Congress of Workers’, Peasants’ and Red Army Deputies,
All-Ukrainian Central Soviet, modern Ukrainian, and foreign historiography
can be distinguished by the Congress of Soviets and the Presidium of the All-
Ukrainian CEC, elected by the All-Ukrainian Central Executive Committee,
and other bodies of state power and administration. It is advisable to refer to
the generalizations of Soviet research on the history of Ukraine in an additional
volume of the multivolume Russian-language version of “History of the
Ukrainian SSR” — “Historiography of the History of the Ukrainian SSR” (Hops,
1986, 555 p.), which serve as an intermediate result methodological changes,
partial reassessment of established historiographical positions. Hence the
formulation of a range of questions relating to the ideological and organizational
conditions for the study of the history of Soviet society and the state, and their
specific historical elaboration. (Hrynevych, 1998, Parfinenko, 2008, Smoliy,
2015, 212 p., Dmytryk, 2019, Okipniuk, 2019) in the context of the transition
to civilizational knowledge of history (Aleksievets, Kalakura, Udod, 2012,
696 p., Kalakura, 2014, p. 25). It should be noted that in Soviet times B. Babiy,
V. Goncharenko, P. Zakharchenko, A. Rogozhin, V. Rum joined the study
of certain issues of organization and activity of public authorities and
administration. Yantsev, Taranov, Usenko, Yakovenko and other representatives
of the older generation of historians of law with Ukrainian values and
self-consciousness, who did not remain captive to methodological schemes and
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Marxist dogmas.

The purpose of our research is to conduct a comprehensive analysis
of the state, completeness and reliability of the study of the history of state
authorities and management of Soviet Ukraine, their functioning in the
1920™ — first half of the 1930™, taking into account the consistent change of
historiographical generations.

Formulation of the main material. Historiography of the research of the
creation and functioning of state authorities and administration of Soviet Ukraine
in the 1920™ — first half of the 1930™, the development of which continues to this
day, covers Soviet, modern Ukrainian and foreign historiography. The genesis of
the research of public authorities and management of the representatives of the
Soviet historiographical generation, in turn, involves the identification of a number
of conditional stages. In particular, the first stage: the beginning of the 1920" —
the middle of the 1930™ — the works of contemporaries of this period; Stage II:
the second half of the 1930™ — early 1950™, associated with the strengthening of
the totalitarian regime and the cult of personality of J. Stalin and his entourage;
Stage I1I: mid-1950™ — 1980™ — the work of Soviet researchers, characterized by a
reflection of the easing of ideological pressure and interest in state and legal issues
of the Soviet Union in general and Soviet Ukraine in particular. It is noteworthy that
the Soviet historiography of the research topic, despite its volume, is characterized
by the use of party decisions and lack of source (regulatory) base in terms of the
spread of official Soviet doctrine and the secrecy of much of the archival material.

The first stage of Soviet historiography (early 1920" — mid 1930™) is
represented by the works of contemporaries of political change and is associated
with the formation of Bolshevik power, the formation of the Soviet Union
and the formation of Soviet government. These are, in particular, the works of
O. Butsenko (1927), A. Ginzburg, O. Yevtikhiev (1928, 296 p.), I. Falkevich,
V. Hitev (Ginzburg, 1931, 712 p.) and other researchers.

The study of the constitutional and legal principles of the creation and functioning
of state authorities and administration of Soviet Ukraine is facilitated by the works of
S. Dranitsyn (1924, 231 p.), E. Engel (1923, 248 p.), G. Kulakova (1929, 95 p., 1925,
58 p.), O. Malitsky (1924, 208 p., 1928, 479 p., 1928, 416 p., 1926, 319 p.) and other
scholars who studied the constitutional acts of the USSR and RSFSR.

The second stage of Soviet historiography (the second half of the 1930 —early
1950™) is associated with the strengthening of the totalitarian regime and the cult
of personality of J. Stalin, the struggle against dissent and mass repression. At this
stage, there were isolated studies of the legal basis for the creation and functioning
of public authorities and administration of the USSR, which is associated with the
general decline of historical science (Sagittarius, 2014, 200 p.).

The main emphasis in historiography focused on increasing the role of
workers in the activities of councils, the growth of the leading role of the party
in the socio-political and spiritual spheres (Kotsur, 1999, p. 384). Among such
researches it is necessary to name conjunctural work of P. Stuchka “Doctrine
of the Soviet state and its Constitution” (1931, 288 p.), Collections of
I. Diomidov in the field of the state law (1930, 520 p.), as well as the work “History
of the Soviet Constitution in decrees and resolutions of the Soviet government:
1917-1936” (History, 1937) and studies that outline the structure and powers of the
state authorities of the USSR.

The third stage of Soviet historiography (1950™ — 1980™") is characterized
by the easing of ideological pressure, the debunking of the cult of personality of
J. Stalin, interest in the study of state and legal issues and the largest number of
works on the subject of our research.

In Soviet times, a number of scholars studied the legal status of
All-Union and Union-Republican bodies of state power and administration, who
developed questions of the general principles of functioning and structure of
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public administration bodies of the USSR. In particular, V. Manokhin approached
the issue of formation and organization of executive and administrative bodies,
distinguishing two groups of collegial bodies. The researcher referred to the first
group of public administration bodies those bodies in which the management
was carried out directly by the board (for example, Councils of Ministers, Soviet
economies, executive committees of local councils). The second group of public
administration bodies included bodies headed by a head and a board with an advisory
vote (for example, a board of a ministry). He argued that the organizational structure
of public administration should be such that it best ensures the implementation of
its tasks and functions (Manokhin, 1963, p. 66).

In the works of the Soviet scientist B. Lazarev, the system of public
administration bodies, their competence, forms and methods of work were analyzed
(1978, p. 48, 1972, p. 280). The author explored the principles of formation of
public administration, focusing on the general principles of functioning of the
central executive bodies of the USSR (1978, p. 88).

The work of Ts. Yampolskaya “Bodies of Soviet Public Administration in
the Modern Period” (p. 227) is devoted to the study of theoretical problems of the
organization and activity of public administration bodies in Soviet times.

Soviet scientists I. Ananov and 1. Davitnidze studied the activities of the
People’s Commissariats and Ministries of the USSR, their powers and structure. A
significant contribution to the study of the legal status of the Union and Republican
ministries and their boards made the Soviet scientist I. Davitnidze. In his work
on the analysis of the status of colleges of ministries, the researcher revealed the
general principles of the emergence of boards in the People’s Commissariats of
the USSR and the Union Republics, the legal status, powers and organization of
ministries, in the first half of the 1920™" (Davytnidze, 1972, 152 p.).

The Soviet scientist I. Ananov studied the tendencies of the development of
the principle of single-headedness in the People’s Commissariats, and later in the
ministries, the forms of its combination with collegiality, analyzed the rights and
responsibilities of the minister, his deputies, and the peculiarities of the minister’s
relations with the board (1960, 287 p). In his works, written with the concept
of federalism in mind, he divided the Soviet apparatus of public administration
into the administrative apparatus of the USSR and the union republics. The
first included the People’s Commissariats of the All-Union and United Groups;
Republican People’s Commissariats, in turn, were divided into a joint autonomous.
The researcher referred to the All-Union People’s Commissariats those People’s
Commissariats that did not have eponymous commissariats in the Union republics.
A characteristic feature of the scientist was that in the 1920™ the USSR was in
charge not only of the so-called “force” People’s Commissariats, but also of the
governing bodies in the field of foreign policy, communications, post and telegraph.
Among the characteristic features of the united People’s Commissariats was their
dual subordination to the All-Union central governing body and the republican
body of the same name. Whereas the autonomous People’s Commissariats of the
Union Republics functioned outside the sphere of federal Soviet administration
and were exclusively subordinated to the relevant republican central executive
committees, but not to the All-Union bodies (Ananov, 1925, p. 37). Despite the
fact that I. Ananov was one of the first researchers to analyze the activities of the
Soviet executive and administrative bodies, his works are mostly descriptive in
nature and partly contain excerpts from regulations. For example, in the monograph
“Essays on Federal Administration in the USSR (People’s Commissariats of the
USSR)” in 1925, the author, exploring the functions and powers of the People’s
Commissariats, provides texts of regulations about them (Ananov, 1925).

The most thorough and complete research of public authorities and
administration of Soviet Ukraine in the 1920"™ — the first half of the 1930™. the
works of B. Babiy (1961, p. 382), V. Kulchytsky (1956, p. 29), A. Rohozhyn (1950,
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p. 20, 1963), D. Yakovenko (1975, p. 118) and other scientists. B. Babiy’s work
“Ukrainian Soviet State in the Period of Reconstruction of the National Economy
(1921-1925)” considers the system of public authorities and administration of
Soviet Ukraine, their organizational structure and powers, as well as traces the
changes that have taken place in the system of bodies state power in connection
with the administrative-territorial reform of 1923-1925 (1961, p. 382).

The following monographic study by B. Babiy “Local bodies of state power
of the Ukrainian SSR in 1917-1920” devoted to the characteristics of the system
of local Soviet authorities of this period, the structure and competence of the
Revolutionary Committees of Ukraine, the stages and features of the formation of
local councils, their structure and powers (1956, 268 p).

The constitutional principles of creation and activity of the central bodies
of state power and administration of the USSR in 1917-1937 are considered
in the work of D. Yakovenko, which analyzes the structure and powers of the
All-Ukrainian Congress of Soviets, VUTSVK USSR, SNC USSR and People’s
Commissariats USSR (Yakovenko, 1975, 118 p).

It should be noted that in the 1970™ and 1980™, interest in the study of various
aspects of Soviet construction was revived, and in-depth periodicals appeared in
periodicals revealing the peculiarities of the functioning of certain organs of state power
and administration in Soviet Ukraine in the 1920™ — the first half of the 1930™ (Belan,
1972, Belan, 1973, Bulakh, 1982, Lychkaty, 1972, Chernichenko, 1987, Sharapa, 1968).

Thus, Soviet scholars were actively engaged in the study of the general
principles of creation and functioning of public authorities and administration of
Soviet Ukraine. Despite the maximum bias and predominance of historical and party
publications, their works were an echo of the general state of Soviet historical science
and historiography of specific issues of the then history of the All-Ukrainian Congress
of Soviets, VUTSVK USSR, SNC USSR and People’s Commissariats of the USSR.

The modern historiography of the establishment of the bodies of state power
and administration of Soviet Ukraine and their functioning in the 1920™ and the
first half of the 1930™ means the period of its development that began at the turn
of the 1980™ and 1990™ and is connected with effective coverage of relevant
phenomena and processes, mainly on the basis of archival materials. Well-known
Ukrainian scientist, academician, doctor of law, professor V. Goncharenko studied
the activities of the All-Ukrainian Congress of Soviets of Workers’, Peasants’ and
Red Army Deputies (1976, 187 p., 1991, 575 p., 1990, 64 p). Analyzed the norms
of the Constitutions of the USSR of 1919 (1983) and 1929, the Constitution of
the USSR of 1924, as well as the structure, powers and system of state power
and administration of the USSR, in particular, characterized the formation of
All-Ukrainian Councils (2014), the right of the legislative bodies of the USSR
to constitutional protests and its implementation in the 1920 (2007), regulations
governing the activities of higher authorities of Ukraine in the period of the new
economic policy (1921-1929) (2014), the law of the USSR in the period of the
new economic policy (1921-1929) (2013), constitutional construction in Ukraine
during the new economic period politicians (1921-1929) (2015), the status of the
Ukrainian SSR under the first Constitution of the USSR (2013), the organization
and activities of the Presidium of the All-Ukrainian CEC (1917-1938) (20006),
organization and activity of the Verkhovna Rada of the Ukrainian SSR according
to the Constitution of the Ukrainian SSR of 1937 (2007). An important role in
eliminating the so-called “white spots”, the transformation of Soviet historiography
was played by the publication of collections of documents, textbooks and manuals
edited by Academician V. Goncharenko (2007, 256 p).

Among the significant number of specific historical works of modern domestic
scholars are, first of all, monographs on the peculiarities of the functioning of
public authorities of independent Ukraine, which analyze the historical aspects of
the establishment and functioning of public authorities, including in Soviet times.
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D. Zhuravlyov’s monographic study “Organizational and legal support of the central
executive bodies of Ukraine: theoretical and legal aspect” reveals the theoretical
and practical problems of principles and forms of organizational and legal support
of the central executive bodies of Ukraine, and also characterizes the stages of
their formation. The scholar notes that the process of formation and development
of central executive bodies should be considered starting from the times of the
Ukrainian People’s Republic, the Hetmanate and the Directory. Referring to the
Soviet period of formation of state authorities, he notes that the omnipotence of the
Soviets completely absorbed the executive branch as an independent form of state
power (2013, p. 8).

The monograph of the Ukrainian researcher V. Goshovsky examines the features
of legal regulation of the executive system in Ukraine, theoretical, methodological
and organizational and legal principles of its reform, as well as historical and
legal aspects of the organization of the executive branch in Ukraine (2012, 320
p). Monographic study on the problems of modernization of the system of power
and public administration reforms carried out in the USSR in the second half of the
twentieth century analyzes the historical preconditions of these processes, including
those that developed in the 1920™ and the first half 1930" (Timtsunik, 2003, 400 p).

In the work “Judiciary in Ukraine: historical origins, patterns, features of
development”, prepared by the team of authors of the Institute of State and Law.
V. Koretsky National Academy of Sciences of Ukraine and the International
Association of Historians of Law, edited by I. Usenko, one of the sections is devoted
to the analysis of the legal status of the judicial authorities of Soviet Ukraine in the
1920 — first half of the 1930 (2014, 503 p).

The dissertation works of V. Goncharenko are devoted to the study of the
formation and activity of the All-Ukrainian Congress of Soviets of Workers’,
Peasants’ and Red Army Deputies. (1976, 187 p., 1991, 575 p.), In which, among
other things, historiographical reviews are considered a mandatory component. A
number of dissertations, the authors of which share the position of enriching the
historiographical aspect, are devoted to the formation and activities of individual
bodies of state power and administration of the USSR.

O. Oliynyk’s dissertation research analyzes the peculiarities of the legal
status, organizational and legal bases of the People’s Commissariat of Internal
Affairs of Soviet Ukraine in 1917-1941 (Oliynyk, 2000, 205 p).

The system of state education authorities in Soviet Ukraine, including the
People’s Commissariat of Education of the USSR, was analyzed in the dissertation
research of S. Maiboroda (2002, 411 p.) and N. Samandas (2001, 215 p). In
L. Ryaboshapka’s candidate’s dissertation and articles the legal bases of functioning
of this commissariat are investigated (1991, 16 p., 2010).

In the dissertation research V. Strilets analyzes the legal framework for the
formation of the system of revolutionary committees at the turn of 1919-1920,
reveals the features of the provincial, county, township and village revolutionary
committees of Poltava province and characterizes the structure and competence of
revolutionary committees at all levels (2014, 200 p).

During the coverage of the history of formation and development of local
executive power from the times of Russia to the present in the work “Regional executive
power of Ukraine: history and modernity” one of its sections is devoted to the analysis
of the formation of Soviet local authorities (Rybak, Tolstoukhov, Yatsuba, 2007, 409
p). In the dissertation research of the status of local councils in the system of public
authorities is analyzed, the transformation of their powers is characterized, and changes
in the social composition of the deputy corps are traced (Burda, 2016, 246 p).

In V. Sokyrska’s dissertation research, as a political-economic and
administrative-territorial discourse devoted to the principles of formation of
relations between the RSFSR and the USSR in 1919-1929, the factors influencing
the formation and activity of the RSFSR and USSR authorities point to activity and
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role of the institute of authorized, authorized and permanent representations as a
formalized feature of Russian-Ukrainian relations (2018, 648 p).

In general, there are quite different in content, deeper publications, some
of which are devoted to the creation and functioning of public authorities and
administration in the Soviet era as a whole or in certain periods, others — to
individual public authorities and administration in the USSR.

The third group of historiography consists of works by foreign
scholars devoted to certain aspects of the creation and functioning of public
authorities and administration of the USSR and the RSFSR. This, in particular,
the study of A. Bondarenko (2010, 156 p.), V. Vedeneeva (2002, 236 p.),
F. Ditynko (2006, 187 p.), O. Maksimova (2015, 484 p.), O. Nenina (1999, 159 p.),
O. Filonova (2016, 222 p.), O. Chistyakova (2003, 224 p.), O. Shishov, 1985,
32 p.) and other scientists. In particular, O. Maksymova’s dissertation research
analyzes the legislative activity of congresses of Soviets, the CEC, the Presidium
of the CEC and the RSFSR SNC in 1917-1936, and characterizes the process of
interaction between these bodies in the field of lawmaking. The author emphasizes
that one of the features of the Soviet codification was that it was carried out under
the influence of Marxist-Leninist ideology (2015, p. 430).

In the monograph of the Canadian scholar Peter Solomon “Soviet Justice under
Stalin”, devoted to the analysis of the judiciary, as well as the peculiarities of the
judicial process in the Soviet state in the late 1920 — early 1930 (Solomon, 1998,
464 p.), the activity of state authorities of the Soviet Ukraine of the specified period
is considered. In the dissertation research of O. Filonova, devoted to the analysis
of the peculiarities of the judicial system of the RSFSR in 1921-1929, it is noted
that the judicial system and the judicial process of the RSFSR were dominated by
ideological bases. It states that the judiciary did not occupy an independent place in
the mechanism of the state, its development was determined by the Soviets, NKVD
of the RSFSR, RCP (b) — CP (b), its modernization was subject to party decisions,
which provided common guidelines for judicial bodies (2016, p. 166).

Specific thematic works of foreign experts show interest in certain aspects of
the creation and functioning of public authorities and management of the USSR by
the latter, which reflects the need for changes in party-state vision of the history of
this process, related events and phenomena.

Conclusions and prospects for further exploration. Historiographical
elaboration of the problem of creation of bodies of state power and administration
of Soviet Ukraine, their functioning in the 1920™ — first half of the 1930™ took place
from this period, with varying degrees of intensity and delineation of the content.
It reflected the general tendencies in the formation of historiography within the
framework of Soviet doctrine, which were accompanied by the displacement of the
national-state tradition of covering this complex and contradictory process. Instead,
his class-formation understanding from the standpoint of directive guidelines and
obligatory ideological postulates became dominant.

The first, and later quite significant results of the development of the theme
of the emergence and functioning of the All-Ukrainian Congress of Soviets, the
All-Ukrainian Central Executive Committee of the USSR, the SNC of the USSR
and the People’s Commissariats of the USSR testify to the works of the 1950s and
1980s. Through the efforts of B. Babiy, V. Kulchytsky, A. Rogozhin, D. Yakovenko
and other scholars cover the constitutional principles of creation and operation
of central bodies of state power and administration of the USSR, various aspects
of the functioning of the system of bodies of state power and administration of
Soviet Ukraine in general, their organizational structure and powers. However,
this is happening, as in each of the previous stages of Soviet historiography, under
the influence and at the level of requirements, clearly placed emphasis on the
interpretation of the principles of creation of public administration of the USSR,
methods and forms of their activities. The state in line with the slogan about the
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mechanism of the dictatorship of the proletariat, which consisted of the CP (B) U
as the core of power and a number of state and non-state organizations through
which the party pursued its political course (Tymchenko, 2007, p. 141).

The representativeness of the works of modern Ukrainian researchers
is closely connected with the objective coverage of V. Goncharenko, in
particular, the order of formation of the All-Ukrainian Congresses of Soviets,
the right of legislative bodies of the USSR to constitutional protests and its
implementation in the 1920™, the status of the Ukrainian SSR According to the first
Constitution of the USSR, the organization and activities of the Presidium of the
All-Ukrainian CEC (1917-1938), the organization and activities of the Verkhovna
Rada of the USSR under the Constitution of the USSR in 1937, the focus of
V. Zhuravleva, B. Goshovsky, V. Tymtsunyk and a number of other researchers on
various processes of formation and functioning of certain bodies of state power
and administration of Soviet Ukraine. Once again, there is an understanding of the
true meaning and motives for the spread of slogans about the “triumphant march of
Soviet power” in this day in the USSR.

Acquisitions of foreign scientific environment differ from Soviet scientific
achievements and scientific achievements of modern domestic scientists by reviving
interest in certain aspects of creation and functioning of state authorities and
administration of the USSR, which reflects the need for successive changes in party-
state vision of this process and relevant processes in RSFRR and the USSR.

Clarification of the state, completeness and reliability of the study of the
history of the creation of public authorities and management of Soviet Ukraine
and their functioning in the 1920™ — first half of the 1930™, taking into account
the successive change of historiographical generations, outlining a number of
conditional stages within these generations analysis of their theoretical and
methodological tools, terminological and conceptual apparatus allows us to
approach the development of estimates of many events and phenomena of this
process. They should become a kind of guidelines for understanding the history
of public authorities and administration in the context of scientific support for the
establishment of state sovereignty and independence of Ukraine.
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Tl'asuna Jlappuk, Oxkcana JlyrueHko

CTBOPEHHSI OPTAHIB JIEP)KABHOI BJIAIM TA YIIPABJIIHHSA PAISTHCHKOI
VKPATHH TA iX ®YHKIIIOHYBAHHS B 1920-x — IEPIIIA MMOJTOBUHI
1930-x POKIB: ICTOPUKO-ITPABOBUI1 ACITEKT

AHoTamiss. MeTo0 [OCHi/DKEHHS € TPOBEICHHA KOMIUIEKCHOTO AaHalli3y CTaHY,
MMOBHOTH 1 JOCTOBIPHOCTI BHBYEHHS iCTOpii CTBOpPEHHS OpraHiB [ep>KaBHOI BiIagu Ta
yopaBiiHHS paasHcbkol Ykpainu, ix ¢yHKiioHyBaHHsS B 1920-x — mnepuiiid MOJOBHHI
1930-x pokiB 3 ypaxyBaHHSM IOCIIZOBHOI 3MiHM paJsHCHbKOi, CydacHOl yKpaiHChKOI Ta
3apyOiKHOI icTopiorpadiuHuX reHepamiii. MeToqoJIoris OCHIKSHHS TIPYHTYEThCS Ha
MPUHIHIAX iICTOPU3MY, aBTOPCHKOi 00’ €KTUBHOCTI, CHCTEMHOCTI, BCEOIYHOCTI, HACTYMHOCT1
(cmagko€MHOCTI), a TaKOK Ha BHUKOPHCTAaHHI 3araJbHOHAyKOBUX (aHalli3, CHHTE3,
y3araJdbHEHHs, KIacu(ikaiis, THIIOIOTi3alid, ixeanizamnis (abcTparyBanHs)) Ta cleniaIbHuX
(ICTOpUKO-TEHETUYHUH, MNPOOJIEMHO-XPOHOJIOTIYHNUN, TOPIBHAJIBHO-IIPABOBHII) METOIB.
HoBu3na nociifkeHHs Iosisirae B TOMY, 110 B HbOMY BIepiIe B icropiorpadii opraHis
nmyOigHOl BJIaJM KOMIIEKCHO IPOaHaji30BaHO CTaH 1 TEHJEHMII OUIbII HIX CTOJITHBOTO
mpoIecy MOCHIMKEHHS ICTOpii CTBOpPEHHS OpraHiB JACPKaBHOI BIIAAH Ta YIPaBIiHHI
pamsHChKOi YKpaiHw, iX ¢yHKmioHyBaHHA B 1920-x — mepmiii momoBmHI 1930-x pp.;
BCTAHOBJICHO, [0 HAasBHI HAyYKOBi1 Hag0aHHS JHIIe PparMeHTAPHO OXOILTIOIOTH JI0CIiKEHHS
il OKpeMHX aclekTiB, OibII By3bKHH mepion abo oqHY 31 CKJIAJOBUX, a TOMY HE Jal0Th
LIJICHOTO YSIBJICHHS Npo icTopiorpadiuHmii mporec, 3MiHM W TeHJeHLil B Meroxosorii i
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TEMaTHUIli JOCJI/KEHb MpPEJICTAaBHUKIB paJsHCHKOI, CydyacHOI yKpaiHChKOI Ta 3apyOixHOI
icTopiorpadivHuX TeHEpaliif; pO3TISHYTO HOBITHI HayKOBI Ipalli 3 MPoOIeMu 10 CIiKSHHS 1
1T ITIM Ky TOM 30PY 3[iHCHEHO 00’ €KTUBHY OI[IHKY paIsHCHKOI icTopiorpadii; mpoaHa i30BaHO
3MICT KOHKPETHO-ICTOPHYHHUX TMpamb 3axifHoi ictopiorpadii; mpo ictopiorpadignoro
aHaJi3y 3aJyuyeHO ICTOPUYHHMI KOHTEKCT Ipalb MPEJCTABHHUKIB PI3HUX Tally3eil NmpaBoBOi,
MOJIITONIOTTYHOT M ynpaBiiHCHKOI HayKH, 10 3HAYHO PO3LIMPHUIIO Mi3HABaJIbHI MOXKJIHWBOCTI
BI/IMOBIIHOTO HANpsIMY icTOpiorpadigHOro M0CIHiKSHHS.

Kniouosi cnoea: icmopioepagisa, paosnceka Yipaina, HayioHanbHO-0epicaSHUYbKA
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THE MODERN METHODS OF FIRST AID (PREMEDICAL CARE)
TEACHING IN THE POLICE INSTITUTIONS

Abstract. The article discusses the possibilities and practical importance of using interactive
forms of training, and the main attention is paid to the study of the positive impact of situational role-
playing games on the provision of pre-medic training in the context of their practical implementation
during police training in appropriate institutions with specific training conditions.

The authors believe that is very important to grant future police officers (cadets) with
conditions for gaining stable skills of automatic manipulation when giving premedical care and
ensure their understanding of the processes that will occur in the victim’s body. However, this
knowledge and skills must be based on awareness of the risk of being in extreme conditions.

To assess the efficiency of different pedagogical approaches to teaching premedical training
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to future police officers, the authors identify 3 models of practical training: using situational tasks
without approaching the real conditions of professional activity, situational tasks with the elements
of role-playing games and cases under stressful conditions, only students’ demonstration of their
practical skills with the elements of practice. The success of the cadets in the exam was evaluated.

The authors consider it appropriate that in premedical training of cadets for the development
of basic practical skills, which are required for future professional activity, as well as for the creation
of prerequisites for psychological readiness to implement in practice these skills and abilities,
teachers should purposefully use active and interactive forms and technologies.

Keywords: interactive methods of training, active methods of training, case-study method,
situational role-playing games, game methods of training, participants of interaction, instructor, teacher

Introduction. The realities of life are such that anyone can become the
victim of a crime or another event (emergency of natural or artificial origin) that
results in personal injury or death, which can be prevented if immediate first aid
(premedical care) is provided. Most often, the danger to human life and health is
not caused by the injury itself, but by their early complications, such as bleeding,
traumatic shock, pain, loss of consciousness, and other disorders of vital functions
of the human body. According to statistics, first aid provided during the first
4 minutes increases the chances of survival by 30 % (Government portal, 2018).
This is especially true for people, who are exposed to high risk in their professional
duty, where they often find themselves in an extreme situation or next to those,
who happened to be in danger. More than 80 % of respondents working abroad as
police officers, fire and rescue personnel and dispatchers of ambulance report the
presence of the stress factors and traumatic events at their work. 10-15 % of them
were diagnosed with post-traumatic stress disorder (PTSD) (Klimley et al., 2018).
In these cases, their lives and health depend on the people around them, because
the emergency medical team may not reach the scene in time to help them.

Worldwide, the first person to arrive at a scene is a police officer who is required
to perform certain standard operating procedures to save the victim’s life, given the
lack of accurate knowledge of his or her danger (victim or offender), the danger to
the environment (location, crowd). Adoption of a single emergency first aid course
is a worldwide practice, and its aim is to teach “speaking the same language” to all
emergency services. In Europe and the United States, the basic course for rescue and
police services is called the “First Response” (Government portal, 2018).

According to the national legislation, police officers on duty have a number of
tasks for the provision of services of assistance to persons who, from personal, economic,
social reasons or due to emergencies, require such help. This includes an emergency care,
premedical and medical assistance to crime or accident victims, as well as persons, who
are in a helpless state that can create a danger to their life and health. Not only the life
of the victim, but also the successful performance of official duties — the cessation of the
offense — depends on the timely and proper provided premedical help.

That is why the effectiveness of police officers training to provide first aid
before the arrival of the ambulance crew is a relevant issue within the framework
of special professional tactical training.

In light of recent global events associated with the spread of the corona-virus
injection (COVID-19), which has forced schools to move to distance learning, the
need to develop and implement new forms of police training, including programs
for the acquisition of theoretical and practical skills in performing their functions
in conditions of unknown risk and emergencies.

The objectives of this paper are the analysis of the effectivity of the
modern methods and interactive tools in premedical training of police officers
in the specialized institutes/educational organizations and the evaluation of the
possibilities and expediency of the application such in Ukraine

The purpose of our research is to analyze the effectiveness of the latest
methods and interactive tools in premedical training of police officers in special
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educational institutions/schools and to clarify the possibility and feasibility of
applying in Ukraine similar experiences from foreign countries.

Analysis of recent research and publications. The current research in
this field helps to solve the mention above problem. Thus, several foreign studies
are dedicated to the problems of the interactive education, forms and methods
of the educational process, such as: M. Yarmohammadian, E. Khorsani,
R. Norouzinia “Institutional Accreditation in Medical Education: The
Experience of The Survey Visit Teams” (2020), A. Givati, C. Markham,
K. Street “The bargaining of professionalism in emergency care practice: NHS
paramedics and higher education” (2018), T. Ngo, K. Belli, M. Shah “EMSC
program manager survey on education of prehospital providers. Prehosp Emerg
Care” (2014), T. Pelaccia, R. Viau “Motivation in medical education” (2017),
S. Scott, M. Carman, M. Zychowicz, M. Shapiro, N. True “Implementation
and Evaluation of Tactical Combat Casualty Care for Army” (2020), Hong Tao
“A simulative training system in providing pre-hospital trauma care” (2011), Fabian
0. Kooij, Anouk P. van Alem, Rudolph W. Koster, & Rien de Vos “Training of
police officers as first responders with an automated external defibrillator” (2004),
K. Klimley, V. Van Hasselt, A. Stripling “Posttraumatic stress disorder in police,
firefighters, and emergency dispatchers” (2018) etc.

Formulation of the main material. The main international legal document,
which contains provisions on human rights in the field of health, is the Universal
Declaration of Human Rights, adopted at the third session of the UN General Assembly
by Resolution 217 A (IIT), December 10, 1948 p. Article 25 of this document declares
that everyone has the right to medical care and the necessary social care and that the
special assistance and help should be given to motherhood and childhood (1950).

“Fundamentals of the legislation of Ukraine on health care” contains general
principles for the provision of (pre) medical care and protection of public health, and
defines the concept of “premedical care” as urgent actions and organizational measures
aimed at saving and preserving human life in an emergency condition and minimization
of'the consequences of such conditions on the health of people. These actions are carried
out at the scene by persons, who do not have medical education, but in their official
duties must have basic practical skills to save the life of a person in an emergency, and
in accordance with the law are obliged to carry out such actions and measures (1992).

Among the main responsibilities of the police the Law of Ukraine “On the
National Police” considers also the obligation to provide immediate (premedical)
assistance to the victims of crime, accidents, as well as persons who are helpless or in
a life-threatening condition or health or persons affected by coercive measures (2015).

An element of ensuring the mechanism of inevitability of police liability for
leaving the victim in danger — criminal liability for failure to provide without good
reason at the place of home care or unreasonable refusal to provide it (Criminal
Code of Ukraine, 2001).

In this regard, it is very important to grant future police officers (cadets)
with conditions for gaining stable skills of automatic manipulation when giving
premedical care and ensure their understanding of the processes that will occur in the
victim’s body in order to predict his future condition and provide sufficient support
for his life before the arrival of a qualified emergency medical team. However, this
knowledge and skills must be based on awareness of the risk of being in extreme
conditions, in particular, the so-called “fire” contact with the offender.

Beginning in 2017, elements of pre-medical training based on the TECC
(Tactical Emergency Care) clinical protocols, i.e. “Tactical Emergency Medical
Care”, were gradually introduced into tactical training programs in police schools
of Ukraine. These protocols were developed by the researchers from Scientific
and Practical Center for Emergency Care and Disaster Medicine of the Ministry of
Health of Ukraine in 2016. Their popularization was triggered by the the political
course of Ukraine towards the partnership with NATO and the implementation of

ISSN 2786-491X (Print) 221



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, no. 2, 2021

its best standards in the security space, as defined in the Sustainable Development
Strategy “Ukraine-2020” (2015).

The fact is that TECC is recognized worldwide as the best experience in
providing premedical care (first aid) on the battlefield of the TCCC, developed by
NATO, which has adapted to civilian conditions, taking into account the tactical
situation in which a police officer always finds himself. Stephen M. Scott, Margaret
J. Carman, Michael E. Zychowicz, Mark L. Shapiro, Nicholas A. True (2020) in
their study “Implementation and Evaluation of Tactical Combat Casualty Care
for Army Aviators” note that the importance of developing military strategies to
reduce preventive mortality by reducing blood loss and reduction of time between
injury and surgery on the battlefield, and the successful introduction of TCCC in
all parts of the United States and Allied countries is beginning to meet this need,
but the number of such courses is still not satisfactory. On the example of TCCC
training for military pilots, they demonstrate a significant increase in knowledge
and confidence in providing prehospital care, as well as effective training of the
necessary psychomotor skills needed to reduce precautionary mortality on the
battlefield through the use of scenarios (simulation tasks). They note that their
project demonstrates on a small scale how the TCCC can be adapted to specific
military tasks in order to successfully accomplish the future TCCC course for all
servicemen. In addition to military aviation, this program is easily modified for
aviators in the military and civil sectors (2020).

Experts from the EU Advisory Mission, the Red Cross Society and its regional
offices, NAEMT (National Ambulance Association), the European Resuscitation
Council have become active drivers and motivators in the development of the training
system, the use of new forms and methods of premedical care in the police work at
the scene of crime or accidents performed within the project “Operational support in
providing strategic advice on reforming the civil security sector of Ukraine”.

The reason for such close attention to the implementation of TECC in Ukraine
was the constant increase in the number of man-made disasters and terrorist acts,
as a result of which the civilian population suffers, and the need to revise outdated
emergency premedical protocols to meet emergency requirements.

The TECC training program took into account the possibility of providing
pre medical care to injured police officers in three essentially different situations
according to the levels of threat to life and health, as well as the priority of
professional performance of the task: assistance in a direct threat (red zone);
assistance in the conditions of indirect threat, but in tactical conditions (yellow
zone); assistance in the absence of threat and evacuation (green zone).

Because of the professional responsibilities of a police officer are related
to the possibility of providing home care at the scene, a program of training and
retraining of police officers has been developed, which provides standards and
algorithms for acquiring theoretical knowledge and practical skills to provide first
aid, taking into account the basic requirements of international programs, such as:
“Fundamentals of life support”, “First on the scene”, “Professional life support”,
taking into account the possibility of mastering the skills of first aid at three levels.
These training programs were approved by the Order of the Ministry of Health of
Ukraine dated March 29, 2017, no. 346 “On improving the training in providing
home care to persons without medical education” (2017).

These programs provide qualifications of I, II, III levels and take 8, 48, 120
hours, respectively. Mandatory for police officers under Article 18 of the Law of
Ukraine “On the National Police” is the preparation and acquisition of a certificate
under the program “First on the scene”, i.e. the qualification of premedical care at
least level II. The course lasts 48 hours and is based on the clinical protocols of
medical care unified by international standards and on the experience of teaching
Emergency Medical Responder, BLS, ITLS, PhTLS courses by international
organizations in the field of health care.
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The practical part of the considered Course takes place in groups which
should consist of one teacher and no more than eight cadets. The main idea of this
program is the acquisition by cadets of basic skills to save the life of the victim with
the use of a minimum set of equipment or in its complete absence. The first 300
Ukrainian police officers underwent 48-hour NATO-standard home care courses
between December, 2017 and March, 2018 (Government portal, 2018).

It is worth noting that the legal act, which approved the national protocols
and training program for police officers to provide premedical training provides the
necessary minimum of key components of training. At the same time, educational
institutions in which training is conducted have the right to choose the method of
teaching at their own discretion, taking into account the specialization of students,
to use additional material.

The normative part of the course makes the instructor (teacher) responsible for
the acquisition and assessment of practical skills in accordance with the protocols
for premedical care. It is he who during the practical classes should take into
account the specifics of the professional responsibilities of students and accordingly
form practical tasks. The curriculum for police training in premedical care should
be comprehensive and comply with both the protocols for premedical care and
departmental principles of policing, and in addition be based on the most optimal
modern teaching methods. According to Yarmohammadian M., Khorsani E. and
Norouzinia R. the study of the problem and possibilities of institutional accreditation
in Iranian medical universities: “Institutional Accreditation in Medical Education:
The Experience of The Survey Visit Teams”, best learning practices should be the
basis for implementation and future accreditation educational institution (2020).

Standard operating procedures for police officers at the scene include the
most likely medical problems in typical situations and algorithms for correct
follow-up to eliminate or stabilize them. Therefore, how effectively a police officer
will behave in a given situation, how timely he or she will orient himself in the
current situation, a significant role is played not only by the content of the relevant
training program, but also by the methods and means of training.

Also, Ukrainian researchers have found a significant impact of critical
incidents on the psychological state and emotional burnout of domestic police
officers: their awareness of their own qualifications in providing premedical care
to some extent offset the impact of stressors on the scene of a crime, event or other
critical incident (R. Valieiev et al., 2020).

The domestic program “First on the scene”, as stated in paragraph 5 of the
order of the Ministry of Health of Ukraine from 29.03.2017, no. 346, has a block
diagram, which involves the acquisition of a number of specific theoretical and
practical skills by police and should be implemented through lectures, practical
classes, solving situational problems, training.

The study of foreign experience convinces that such traditional forms of
education can be used on the basis of computer (information) technologies and
online platforms. The most effective of them are modern interactive technologies
and teaching methods. According to researcher Hong Tao, the results of training
of nursing students at the Second Military Medical University of China (Second
Military Medical University, China) indicate a significant efficiency and high
effectiveness of a simulated system of training in injury care based on computer
technology. This is the so-called computer-based STS (simulative training system)
in providing pre-hospital trauma care. Thus, among the 92 members of the group,
which was divided in half, some participants underwent simulation training on
computers, and others from the “control” group were assigned classroom work for
the same amount of time (18 hours). The control of knowledge after training took
place in the form of testing with multiple-choice-answers options. It turned out that
the first group worked better than the “control” with a much higher average score
for the group scenario based on the test task (Hong Tao, 2011).
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The results of our observations in focus groups of cadets during the teaching
of tactical special training convince that the specifics of the future police officers
training under the program “First on the scene” involves mandatory practical
face-to-face training of the instructor specific manipulations to stop bleeding,
bandaging, and especially — cardiopulmonary resuscitation (hereinafter — CPR),
work with basic medical equipment (primarily, automatic external defibrillator).

Thus, in fact, the domestic training program for the preparation of premedical
care provides for the acquisition of basic components for professional action at the
scene and assessment of the situation. But, based on our own teaching experience,
we faced the problem of implementing the acquired skills under the influence
of real stressors: visual signs of severe blood loss, cries for help, psychological
pressure from others and more. In this case, the cadets showed a sufficient level of
theoretical knowledge, which was indicated by 70 % of the correct answers during
the theoretical testing and practical training, according to the list of practical skills.

One should can agree with Hong Tao that the future of realistic computer
simulation tasks, especially in distance learning become inevitable and necessary,
e.g. as they already became now in a state of emergency in Ukraine and the world.
Teaching experience shows that police schools do not pay enough attention to the
“gamification” of training, including the possibility of digital research, i.e. the use of
game practices and mechanisms in the non-game context for involvement of end users
in solving the problem (“quest”, “challenges”). For the development and organization
of web-quests for future police officers, for example, the Google Classroom service is
more suitable, while the Moodle platform of our educational institution has become
optimal for distance learning of police officers during quarantine.

In particular, the practice of combining information technology with
training should be positively assessed, as in the initial stages of training they
allow to adapt to the inevitable stress (appearance of blood or torn limb), and
later in the service to focus on work and care algorithms rather than horrible
portrayal of the victim. The use of interactive simulators (multimedia shootings,
virtual tactical camps) has become traditional in the world for the training of the
military and police, the feasibility and effectiveness of which is beyond doubt.

Indeed, from an economic point of view, the development of such programs
requires the involvement of appropriate logistical resources and specialists for
software development. On the other hand, the list of the minimum necessary
equipment and materials for carrying out the program for one group of 8 students
approved in the training program is not less financially expensive, as it has
25 subjects. And this — without taking into account the objects and means of
visualization of theoretical material — a multimedia projector, flipchart, laptop, as
well as consumables such as disinfectants, masks, goggles and rubber gloves.

Their list includes 4 human mannequins that must be realistic in appearance
and touch, light, equipped with a feedback device to control its manipulation (for
example, a clicker to confirm the correct depth and frequency of compression
during CPR), the ability to replace parts and match quality and safety standards
AHA CPR or ERC CPR Guidelines 2015. For example, a mannequin for training
CPR without electronics, for which the school budget must allocate funds at the rate
of 1 mannequin for training with a group of 8 police officers, made by a domestic
manufacturer, costs in Ukraine about 2 thousand US dollars.

The “effect” of training police officers with such technical means should not
be overestimated if they do not meet the technological requirements. According
to Nicholas Widmann, Robert Sutton, Newton Buchanan, Dana E. Niles, Godfrey
Nazareth, Vinay Nadkarni, Matthew R. Maltese “Simulating blood pressure
and end tidal CO2 in a CPR training manikin”, modern CPR training systems
on traditional mannequins able to provide only feedback on the position of the
arms, depth, speed and other indicators of the correctness of chest compression,
but for the effectiveness of training equipment should reflect the simulation of the
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mannequin vital signs in the form of signals in real time, including on a clinical
monitor, which sees and hears the person performing CPR (2018).

Therefore, it is necessary to agree with Hong Tao (Second Military Medical
University, China) on the expediency of using computer STS as an effective model
of training in trauma care, as well as to conclude that they should be introduced in
police training in Ukraine.

In order to attract financial support for the field of premedical training of
police officers, it is advisable to oblige domestic specialists in this field to participate
in various international programs and grants. The consortium of the universities of
Great Britain, Lithuania and Spain plans to conduct trainings on scenario-oriented
learning technologies, simulation medicine, competent psychological support and
principles of first aid for Ukrainian and Albanian universities for further training
of police officers, teachers and doctors. In particular, such cooperation in the
Erasmus+KA2 Project can improve the quality of emergency care in Ukraine
and communication of universities in general, exchange of experience, receiving
humanitarian aid for the necessary equipment, etc.

At the same time, foreign colleagues F. Kooij, P. Anouk van Alem,
W. Rudolph Koster and Riende Vos in their study of the use of automated external
defibrillators (AEDs) by Amsterdam (Netherlands) police believe that the training
program can be effective and important in providing the first aid care, albeit short-
term (3 hours) (2004). Most police officers were trained in the safe and effective use
of AEDs within 3 hours to update and improve their BLS skills. The trained police
officers even improved their self-confidence and motivation during the course from
12 and 73 % to 99 and 94 %, respectively.

As noted by T. Ngo, K. Belli, M. Shah in the work “EMSC program manager
survey on education of prehospital providers. Prehosp Emerg Care” policy of
public officials on pre-medical education should be aimed at increasing the time
for practical training, with the development of a standard plan of hours required for
continuing education (both initial certification and advanced training), regardless
of its specifics (2014).

The learning process should aim to bring theoretical training closer to
practical. Practice plays a priority role in the inseparable unity of theory and
practice. Theory and practice in learning are two organically connected aspects
of a single process of cognition. During the practical classes, the teacher must
take into account the specifics of the professional responsibilities of cadets and
accordingly form practical tasks. In addition, it should be remembered that the
successful completion of the course depends in part on the characteristics of the
student.

To assess the effectiveness of different pedagogical approaches to the teaching
of premedical training for one focus group of future police officers in the number
of 6 groups of 24 cadets, we identified 3 models of practical training. Each group
included 2 groups. The theoretical block was the same for everyone.

The first model included practical training to acquire practical skills on a
specific topic of the curriculum.

The second model included elements of situational tasks according to the
same program.

The third model was based on learning through the use of case methods in
the form of situational tasks and role-playing games on the principle of “simple to
complex”.

To elaborate situational tasks and to gain their better mastering the
material of previous classes was used together with new knowledge. To
implement this study, situational tasks were developed with appropriate
checklists to unify the process of assessing the level of cadets knowledge.
To track the effectiveness of learning it was decided to add elements of
premedic care to all cadets (the list of basic skills was the same for all) during
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the development of tactical training scenarios 4 weeks after premedic care
classes. In order to avoid the transfer of information from group to group, the
evaluation was accompanied by the mandatory isolation of those who passed
the evaluation from those who still had to pass it. It is under such conditions
that we tried to apply an integrated approach during the implementation of
our project. The reliability of the results was assessed by the classical method
of statistics, i.e. “Student’s t-test”.

During research, we obtained the following results of success. The theoretical
block of test tasks was successfully made by 96.10 % of cadets who studie according
to the standard program of premedical training. 95.33 % and 95.46 % of cadets in
the second and third experimental models of training, respectively, demonstrated a
sufficient level of mastery of theoretical material. The practical unit was assessed
by the cadets’ demonstration of the necessary skills, which were provided in a
specific situation with a mandatory time limit of 10 minutes. For example, the
algorithm of actions of police officers in the presence of signs of critical bleeding,
conducting an initial examination of the victim, etc. The evaluation results are as
follows: 81.81 % successfully managed from the first group of cadets, 84.23 %
from the second group, and 87.41 % from the third.

After 4 weeks, during the development of tactical scenarios, we again
conducted the certification of basic skills in premedical training in conditions close
to the real ones on the territory of the tactical town. The results of the study showed
a statistically significant decrease in success rates in the first group by 35.12 %, in
the second — by 27.57 %, respectively (at p < 0.01).

The most common reasons for mistakes and incorrect actions of cadets of
these groups were confusion, lack of compliance with personal safety requirements,
communication with teammates and dispatchers, violation of the sequence of
protocols for premedical care. As for the cadets of group 3, the success of the
task has not changed and amounted to 86.54 % (at p < 0,01). They acted more
confidently, there were almost no problems with communication, algorithms of
actions were performed in the correct sequence and under constant self-control
according to the 4-categories method: environment, communication, condition,
special tactical breathing.

In our opinion, in premedical training of cadets for the development of
basic practical skills, which are required for future professional activity, as well
as for the creation of prerequisites for psychological readiness to implement in
practice these skills and abilities, teachers should purposefully use active and
interactive forms and technologies: trainings, scenarios, creative techniques,
etc. (T. Mukhina, 2013).

Despite certain similarities in active and interactive teaching methods there
are also differences. Interactive methods are the most modern form of active
methods. The cadet in interactive learning is the subject of educational activities to
a greater extent than in passive. Entering into a dialogue with the teacher, he takes
an active part in the cognitive process, performs creative, exploratory and problem
tasks. Interactive methods (interaction, influence on each other) are based on the
interaction of students with each other. Interactive learning:

— built on the interaction of the cadet with the learning environment and the
appropriate environment, which is the basis for gaining experience;

— based on the psychology of human relationships and interactions;

— is understood as a joint process of cognition, where knowledge is gained
during joint activities through communication with a partner and/or with operational
dispatchers (S. Bibalova, 2009).

Interactive teaching methods necessarily emphasize the presence of
collective learning in collaboration, which is most appropriate for a person-
centered approach. Both the cadet and the teacher are subjects of the educational
process. Interactive learning is based on students’ own experience and their direct
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interaction in the field of mastered professional experience. Interactive teaching
methods are characterized by the following:

1) activate students’ thinking due to the technology of the educational process
(I. Masalkov et al., 2011);

2) the activity acquired by the cadet with their help is long and steady;

3) stimulate students to make independent decisions — creative in their content
and motivationally justified;

4) the learning process is built on a collective basis and according to a certain
algorithm;

5) increase the effectiveness of training due to the depth and speed in uptake
of the material (T. Panina et al., 2008).

We have implemented one of the most used method of interactive learning
— case technology. Case (from the English “case” — event; comes from the Latin
“casus”, the form of the Latin verb “cadere” — to fall).

Case technologies include: method of situational analysis; situational tasks
and exercises; analysis of specific situations (case study); case method; game
design; method of situational role-playing games (B. Paranyuk, 2006).

As a form of learning and activation of the educational process, the case
method, forming certain competencies, allows to successfully solve the following
tasks:

— development of cadets’ ability to think logically, clearly and consistently,
to understand the meaning of the initial data and the assumed decisions;

— practice of skills of operative decision-making;

— to implement the ability to request additional information, which allows
to clarify the initial situation, i.e. to select the wording of questions that best
contributes to “development”, “understanding”;

— development of skills of visual representation of features of definition of
optimum decisions in the conditions of uncertainty and development of the plan of
actions with use of the various approaches allowing to reach desirable result;

— acquisition of skills of clear, accurate presentation in oral or written form
when compiling a MIST-report;

— developing the ability to make a presentation, i.e. eloquently present, argue
and defend their own point of view;

— practice skills of constructive critical assessment of the point of view of
others;

— development of the ability to make independent decisions using group
analysis of the situation;

— formation of the ability and desire for self-development and professional
growth, based on the analysis (reflection) of their own and others’ mistakes, on the
feedback data (Yu. Zinchenko et al., 2007, S. Stupina, 2009).

Positively regard the use of such interactive methods Linda J. Ross, Paul
A. Jennings, Cameron McR. Gosling, Brett Williams in “Experiential education
enhancing paramedic perspective and interpersonal communication with
older patients: a controlled study” indicating that the skills of interpersonal
communication of paramedic students with “real” elderly patients after training
were from satisfactory to good at the beginning of the study and improved from
good to very good, and there was an overall improvement in “understanding the
element of patient perspective” (2018).

Now we consider in detail the method of situational role-playing games in
the context of pre-medical training of future police officers. Game is a form of
people activity (usually joint), which reproduces various practical situations, as
well as the system of relationships and acts as one of the means of activating the
educational process in the education system (L. Halitsyna, 2005). Understanding
the game as a special type of human activity, closely related to work, professional
sphere, led to a scientific approach to its study.
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Unlike other teaching methods, the game allows the cadet to feel personal
involvement in the functioning and implementation of the topic being studied — he
“lives” for some time in “real” living conditions, being “inside” this system. When
considering situational role-playing games, it should be noted that they require
students to be more spontaneous, individual, creative, and improvised. Role play,
as well as group discussion, can act as a “through” training method, included in
various exercises, and as an 1ndependent technique. Thus, game teachmg methods,
which were used in the training of future police TECC, allow to solve the followmg
tasks:

— formation of new models of behavior in participants in situations of
interpersonal interaction;

— expanding the flexibility of behavior through the acceptance of
communication participants of different roles;

—study of behavior patterns that are effective in certain situations of professional
interaction (for example, in situations of family quarrels, accidents, etc.);

— visual representation of the conventions of behavior patterns, which are
prescribed by the roles, their certainty in the context of communication;

— creating conditions that allow participants to realize and correct their own
inadequate behavioral patterns;

— elimination (or reduction) of acute experiences of the problem
caused by the failure of the situation (the effect of catharsis, which is the
basis of psychotherapeutic effects in many techniques of psychodrama and
game psychotherapy). Thus, situational role-playing games are based on
the organization of interaction in situations that simulate a certain cycle of
professional activity. After the game it is necessary to hold a debriefing to discuss
the nature of the participants’ actions, to analyze the emotional reactions of the
participants and to invite them to try to correct the mistakes that are already
clear to cadets in the absence of stressors. The purpose of the discussion is to
analyze the relationships of the “heroes” of the game, to determine the motives
of their behavior, the attitude in accordance with which the actions were carried
out. In other words, during the discussion, both the adequacy of the participants’
perception of the interaction situation and the appropriateness of the chosen
tactics of participation in it are determined (T. Panina et al., 2008). Thus, the
game as a method of interactive learning provides the following opportunities:

— formation of motivation for learning (effectively at the initial stage of
learning);

— assessment of the level of preparedness of students (at the initial stage
of training can be used for input control, at the final stage — for the final
control of the effectiveness of training);

— assessment of the degree of mastery of the material and its translation
from the passive state (knowledge) to the active (skill); effective as a method
of practical training immediately after discussing the theoretical material.

There are several categories of situational role-playing games: business,
role-playing, organizational-active games. Role-playing games are the largest
and most important in terms of content group of games used in interactive
learning. Their essence is as follows — a person “takes” a certain social role,
demonstrating behavioral patterns that, in his opinion, correspond to it. As a
rule, several people take part in the game at the same time — each of them
plays a role. Participants perform roles that are not typical for them or could be
characteristic for them in a completely different environment, which allows to
gain new behavioral experiences. A situation is created that provides optimal
opportunities for learning new behavioral models (T. Panina et al., 2008).

Role-playing allows you to effectively practice behavioral options in
situations, in which they can potentially be educational (for example, an attack
by a stranger, emergencies of various origins, conflicts of various etiologies).
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Cadets acquire skills of making responsible and safe decisions in the learning
situation. Role-playing games differ from business games by the lack of an
evaluation system in their process. Organizational-active games are a form of
collective activity, in the process of which learning is carried out, as well as
designing new models of activity. The purpose of these games is to introduce
a new practice in a particular professional field (V. Traynev, 2002).

Conclusions. Thus, the best standards of emergency care should be
implemented in police training and activities, in particular, derived from
both: our own research and positive foreign experience.

1. The use of interactive methodological approaches gives a stable
result of long-term actions in the training of TECC police officers. Further
introduction of interactive forms of TECC police training is an important
aspect of modernizing the approach to premedical police training.

2. Interactive methods of TECC police officers training are aimed
primarily at increasing the activity and motivation of cadets to educational
and professional activities. Interactive methods allow active use of passive
learning in model or real situations of professional activity, which improves
the quality of training of future professionals.

3. Police training should be not only standardized but also unified to ensure
the completeness, integrity and continuity of maintaining the stable condition of
the victim until he or she receives qualified medical care in any country in the
world; legal and coordinated work of units designed to provide premedical care,
based on algorithms of action both in everyday situations and in crisis (extreme
/ emergency) situations. In particular, A. Givati, C. Markham, K. Street “The
bargaining of professionalism” emphasizes the need for professional regulation
and standardization of education in high-income countries, as it not only indicates
their political stability, but also has a positive effect on the image of the institution
and the demand for its specialists. Based on interviews with leading paramedics,
paramedic teachers and paramedic students in the south of England, these researchers
explore how paramedical education reforms have affected the professionalization
of paramedics and its development (A. Givati et al., 2018).

4. The integration of pre-medical care into the discipline “Tactical and
special training” is a mandatory and justified requirement for simultaneous
performance of professional and combat missions by police officers.

5. Algorithms for first aid provided by the police should be adapted to
unforeseen emergencies and describe the protocol of action in situations of
unknown risk, as in the recently adopted in March, 2020 protocol “Provision of
medical care for the treatment of coronavirus disease (COVID-19)” emphasis is
placed on the absence at the time of approval of specific antiviral treatment for
coronavirus disease (Law of Ukraine, 2020).

6. Modern interactive methods of TECC police officers training,
especially role-playing, are the most effective and appropriate, while more
intensively used on various web platforms in the form of quests or other types
of gaming practices.

7. Foreign experience of training or updating the knowledge of TECC police
officers shows that even very short-term but intensive training on narrowly focused
topics has a positive effect. This requires investment in training, much of which can
be obtained from partner countries and joint research grants.
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Oxcana Mucausa, Osena Hukundoposa, FOjis KynueBuu

CYYACHA METOJMKA BUKJAJAHHSA NEPHIOI (IOMEJAYHOI)
MIATOTOBKH Y MOJIINEACHKUX 3AKJIAIAX OCBITH

AnoTanis. BaxmmBo 3a0e3neunTn MaOyTHIM MOMIIEHCHKAM (KypcaHTaM) YMOBH IS
OTPUMAHHS CTIMKMX HaBMYOK aBTOMATHYHOTO BUKOHAHHS MAHIMyJSNiNd 3 HaJaHHS DOMEAWYHOI
JIOTIOMOTH Ta PO3YMIHHSI THX MpOLECIB, SKi OyayTh NpH LHOMY BiAOyBaTHCS B OpraHizmi
noctpaxkaanoro. Ilpu 1pOMy Ii 3HAHHS Ta HAaBUYKKA OOOB’S3KOBO IMOBHMHHI CIIHPATHCh Ha
YCBIJTJOMJICHHSI PU3HMKY ONHHHUTHCH B EKCTPEMAILHIX YMOBaX, 30KpeMa, Tak 3BaHOTO “BOI'HEBOTO”
KOHTAKTY 3 IIPABOIMOPYIITHUKOM. ABTOpPaMH OOTOBOPIOIOTHCS MOMJIMBOCTI Ta MPAKTHYHE 3HAYCHHS
BUKOPUCTAHHS IHTEPAKTUBHMX ()OPM HABUAHHS, a OCHOBHA yBara MPHUIUIAETHCS BHBUYCHHIO
MO3UTHBHOTO BIUIMBY CHTYaTHBHHX POJILOBHX irop Ha 3a0e3NeueHHs TPEHYBaHb 3 JOMEANYHOI
MIATOTOBKH B KOHTEKCTI TX MPAKTUYHOTO BITPOBAKCHHS IT1/1 YaC HaBUYAHHSI MOJIIIIIT y 3aKJ1a1ax OCBITH
31 cenuiYHUMH yMOBaMH HaBYaHHs. J[J1s1 OIIHKKM €(EKTUBHOCTI Pi3HUX TEIArOriYHUX ITiIXO0IB
JI0 BUKJIQAaHHsI JOMEMYHO] MMiZIrOTOBKY JUIsl MaiOy THIX NOJIEHChKUX aBTOPH BU3HAYIIIN 3 MOZIEI
MIPOBEACHHS IPAKTUYHUX 3aHSATh: 13 3aCTOCYBAaHHSM CHUTYaIlIHUX 3aBIaHb 0e3 HAOIMKEHHS 10
peaslbHUX YMOB MpOQeCiifHOT MisSTBHOCTI, CHTYaIliiiHi 3aBIaHHA 3 €JIeMEHTaMH POJIbOBHX irop Ta
KEHCIB 32 YMOB CTpeCy, JHIIE AEMOHCTpALlisl KypcaHTaM MPAaKTHYHUX HABUYOK 3 €JIEMEHTaMH iX
BiAnpaioBanHs. [Ipu boMy OIIHIOBaIACh YCIIMIHICTh CKIIAJIAaHHS ICIUTY KypCaHTaMH.

Ha nymKy aBTopiB, Juisi pO3BUTKY 0a30BHX NPAKTHYHUX HABUYOK 3 JJOMEAMYHOI MiATOTOBKU
KypCaHTIB, HEOOXITHUX ISl MaiiOyTHBOT podeciitHOT MisUTBHOCTI, @ TAKOXK CTBOPEHHS ITEPETyMOB
TICHXOJIOTTYHOT TOTOBHOCTI /10 BIPOBA/DKEHHS B PEabHY MPAKTHKY OCBOEHUX YMiHb 1 HaBHYOK
BUKJIaJIauaM CJIiJ] IIIIECTIPSIMOBAHO BIPOBAKYBAaTH aKTUBHI Ta iHTEPaKTHBHI (POPMHU 1 TEXHOIOTIi
MIPOBENCHHS 3aHATH: ITPH, TPEHIHTH, CIIeHapii, KpeaTHBHI TEXHIKH TOIIIO.

Kniouoei cnoea: inmepakmu6ui memoou HAGUAHMA, AKMUGHI Memoou HABUAHMHS,
Keuc-memoo, CumyamueHi ponvosi [epu, 12po6i Memoou HABUAHHS, YYACHUKU 63AEMOOIL,
iHCmMpYKmop, 8uKki1aday
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