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ABSTRACT

Vyacheslav Kovalenko. The precedent character of the decisions of the European Court of
Human Rights for Ukraine. The article deals with review of the nature of judicial precedent of the
European Court of Human Rights for Ukraine. In the article a study of the role of judicial precedent in the
system of law of the European Union and Ukraine was conducted, and also the legal characteristics of
judicial precedent in the legal system of Ukraine were disclosed.

It is also noted in the article, that since 2006, Ukrainian legislation officially recognized the case
law of the European Court of Human Rights with its precedents as a legal source of Ukraine. The
grounding of the point of view concerning the recognition of judicial precedent as a source of national
law can be proved by the Law of Ukraine «On Enforcement of Judgments and Application of the Practice
of the European Court of Human Rights», the Article 17 of which define, that «courts apply the
Convention and the Court practice as a source of law while examining cases».

The article also analyzed different views of legal scholars concerning the above-mentioned issue.
Thus, the author of the article divided their views into three categories-groups, which are divided into
those who support the legislator’s opinion on the acceptance of the ECHR’s practice as a legal source,
those who believe that the practice of the ECHR is only a source of interpretation, as well as those who
deny considering court practice as a legal source at all.

As a result of the article, it is determined that since the ECHR with its main protocols acts as a
legal source for Ukraine, and therefore the official interpretation, formulated by the ECHR, is binding for
the domestic law enforcer. Yes, we have every reason to say today that by recognizing the ECHR, the
Ukrainian legal system began its acquaintance with the case law.

Keywords: case law, European Court of Human Rights (ECHR), source of law, Convention for
the Protection of Human Rights and Fundamental Freedoms, ECHR.
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MEJIAILIA SIK TO3ACYJIOBU COCIB BUPIIIIEHHSA
CIIOPIB: TOCBIJI 3APYBI)KHUX KPATH

-

Po3kpHTO 3MICT MOHATTS «MeEiallisi» Ta BHOKPEMIICHI 0COONUBOCTI 11 3aCTOCYBaHHS, 3BKAIOYU
Ha J0CBiJ 3apyObKHHUX KpaiH. 30KpeMa, po3rJIsSHYTO MPAKTUKY BUKOPUCTAHHS allbTEPHATUBHOTO CIIOCO0Y
BupinieHHs1 npaBoBux crnopiB y CIIA, BenukoOpuranii, Kanaai, Himeuunni, ABctpii, [Toabmi Toro.
LlikaBoro € mpakTWKa 3aCTOCYBaHHA mNpouexypu Memiauii y HimewuwmHi, 30kpema, cama mpouexypa
Mexiamii mpoBoauThes cyamsmu. OnHiero i3 3arpeOyBaHMX BHIIB Meniamii € cimeiiHa. B Ascrpii
mporeaypa Meaialii BHeceHa B HOMEHKIATYpy Mpod eciif.

Oco0mBocCTi 3acTOCYBaHHS Iponexypu Menianii Mmae Kanana, 30kpema, BoHa Briepiue 3’sIBIJIaCh
B TPYJOBHX CHOpax i 3rilHO i3 3aKOHOAABCTBOM BOHA € 00OOB’SI3KOBOIO ITiJ] Yac BUPIMICHHS TPYIOBHUX
criopiB. OkpeMy yBary NpHIUICHO NMHUTAaHHIO MIATOTOBKH MeniaTopiB y ABCTpii, Anbanii, HiMmeduuHi,
[IIBerwii. AKIIEHTOBaHO Ha BUMOTaX, 10 BUCYBAIOTHCS 0 OCOOH, KA IUIAHY€E CTATH MeJ[iaTOpOM, 30KpeMa,
cepel HUX — BiK 0COOH, IMTPOXO/KEHHS CIICI[iaJIbHOTO HABYAHHSI, PEECTPAILiSl B PEECTPI MEIIaTOPIB TOMIO.

HarosorieHo Ha  MDDKHAapOJHOMY HOPMATHBHO-IIPABOBOMY  PETYJIOBAHHI  3aCTOCYBaHHS
MPOILICTYPH Meiallii Mmiji 4ac BUPIICHHS MPABOBHUX CIIOPIB.

Knwwuoesi cnosa: aosoxam, mediayis, npasosi cnopu, mediamop, peecmp mediamopie, mpyoosa
Mmeoiayis, cimetina mediayis, cy0os.
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MocranoBka npodaemn. Bee GUTBIOT aKTyaJbHOCTI B YMOBaX PO3BUTKY CYCHIIBHUX
BilHOCMH HaOyBa€ THMTAaHHS BUKOPUCTAaHHSA aJbTCPHATHBHUX, I[03aCyJOBUX CIIOCO0IB
BpETYJIFOBAHHS MPABOBUX CIIOPIB 1 OJHUM i3 TaKUX € Memiallis. Bigomo, 1o BHKOPUCTAHHS
JIAHOTO CIOCOO0Y BPETYIIOBAHHS CIIOPIiB € PO3MOBCIOKCHUM Y OUTBIIOCTI KpaiH, a TOMY CIIiJ
PO3IILSIHYTH OCOOJIMBOCTI Ta IepeBarn BUKopucTaHHs 11 Ha npaxruii. 1o crocyerbes Hamol
KpaiHH TO 3aCTOCYBaHHS HpPOLEAYPH MeZialii € JOCUTh HOBHUM SIBHMIIEM, Hapasi yXBaleHO
HOPMATHUBHO-TIPABOBHH aKT, SIKMH DPETYTIO€ NMHUTAaHHS 3aCTOCYBaHHS Meziamii Ha MPaKTHIIL.
AHaI3yIoul 0COONMBOCTI 3apyOiKHOTO JTOCBIY BHUKOPHCTAaHHS TPOICIYPH Memiamii, Ciix
PO3TIITHYTH MOJIMBICTB BIIPOBAKEHHS HOTO B YKPaiHCHKY NMPAKTHKY.

AHani3 myoaikaniii, B IKUX 0yJ10 3aM049aTKOBAHO BUpileHHsI i€l mpodJjemu. Pizni
npoOsieMn 3aCTOCYBaHHsI IHCTHTYTY Megjaiii BimoOpakeHi B NparpsiX TaKMX HAYKOBILIB, SIK:
A. ApyrionsiH, I. AxceonoBa, B. bapanosa, FO. baynina, O. Beninceka, H. Bonnmapenko-
3eminceka, T. bimuk, C. Bacumpuak, H. Taiinyk, H. I'pens, JI. [laBunenko, P. Jlenucona,
C. emuenko, I'. €promenko, A. 3aiimeBa, H. KpecroBchka, B. Mansapenko, H. Ocimnoga,
0. Cepena, A. lllanoBanosa, A. llununos, T. [llunkap Ta iHIMIi.

MeTa cTaTTi — MPOaHATI3yBaTH 3apyODKHUI JOCBI 3aCTOCYBaHHS MPOIEIYPH Meiarii
7] 9ac BWPIIICHHS TMPABOBHX CIIOPIB Ta PO3TISHYTH MOXIUBICTH BIPOBAKCHHS HOTO B
VYkpaiHi.

Buxsan ocHoBHOro marepiaiy. SIk mokasye JIOCBiJ €BpOINEHCHKUX JEpKaB, 32 YMOB
PO3BHHEHOT €KOHOMIYHOT CBOOOH, MIJOBOTO CITIBPOOITHHUIITBA CYO’€KTH MPABOBITHOCHH BCE
Oinplre 3alliKkaBleHI y THYYKHX, ONEpPaTUBHUX (opMax BpEryJIOBaHHS CIIOpiB, a HE Y
TpuBadiii, moporiéi cynmosiii mporeaypi [10, c. 48]. I ogHUM i3 TakuX Mi€BUX, PEKTUBHUX
CIOCO0IB BUPIMIEHHS MPaBOBUX CIIOPIB € Meiallisl.

Mepmiamis B 1i CydacHOMY PO3YyMiHHI CTaja po3BUBATHCSA B JApYriii momoBuHi XX CT.,
nepeayciM y kpainax aHriiocakconcrkoro npasa — CLIA, ABcrpanii, BeaukoOpuTtaHii, — micis
4oro rmovanocs ii cTpiMke momupeHHs B €Bpori [9, c. 34]. batbkiBmnHOIO Memiamii BBaXarOTh
CIIIA, a came I'apBapaceky mikomy, sika B 70—80-x pp. XX cT. akTUBHO BHUBYaNIa 1ie sIBUIIE 8§,
c. 129]. Mepwi cipobu 3acTocyBaHHS Mejianii, sIK MPaBUI0, OyJIH JIMIIE ITiJ] YaC BUPIILCHHS
CIIOPIB, 10 BUHWKAIHA y chepi POOUHHHX, CIMCHHUX BiTHOCHH. 3TOJIOM MeEialis OTpuMalia
BH3HAHHS 1 MiJ] 9ac BUPIMICHHS OUTBII IMHPOKOTO KoOJja CIHOpPIiB, MOYHMHAIOYM BiJ| CIMEHHHX
KOHQUIIKTIB 1 3aKiHYYIOUM CKJIaJHUMH OaraTOCTOPOHHIMHM KOH(QUIIKTAMH y KOMEpLiHHiN Ta
myOmiuHil cepax.

Mo x take Memiamisa? TepMmiH «Mmemiamisy Mae MOXOMKEHHS BiJ JATHHCHKOTO CJIOBA
mediatio (mocepeqHUITBO). Y HayKOBiil JiTeparypi € 6e3mid AediHilii NOHATTS «Meaiariisy.
Hanpuknan, HaykoBui P. Pimni-/ladd i A. benHeTT BU3HaualoTh Meaialiio SK mpoLenypy, 3a
JIOTIOMOTOF0  SIKOi HEyIepe/PKeHa TpeTsl CTOpOHA JAEMOHCTPYeE, SKUM CIIOCOOOM MOXKHA
BUpIMUTH KOHQIKT [4, c. 22]. H. CyxoBa TpOTOHYEe BHU3HAUATH MEiallilo SK TIPOIEC
MIEPErOBOPIB, J¢ MEAIaTOp OPraHi3oBY€E IX MPOBEICHHS Ta 3a0e3ledye KEPiBHUITBO Y TaKUAH
croci6, abu CTOpOHW MIHNIIM HAWBUTIMHINIOTO A 000X pilIeHHS, IO 3Bele KOHDIIKT
HaHiBenb. O. KynapsBiesa po3risiaae Meaialliio K 3aly4eHHs He3allikaBJIEHOTO OCEepeTHUKA
JUTSL BPETYJIFOBaHHS CIIPHUX MOMEHTIB [0, c. 86]. Buena I'. €proMeHKO BBaXKae, 110 Memiamis —
Ile TPOIEC MEePEeroBOPIB, KOJIU JO BUPIMICHHS CIIPHOTO THTAHHS 3aIy4a€ThCs HEUTpalbHa
CTOpoHa — MexiaTop (IIOCEpEIHUK), sKka Beae Ield NEeperoBOpHHUM NPOILEC, BHUCIYXOBYE
apryMEeHTallil0 CTOPiH LIO/0 CYTI CHOpY 1 aKTUBHO AOIOMAara€ CTOPOHAM 3pPO3YMITH CBOI
iHTepeCcH, OIIHUTH MOXIUBICTh KOMIIPOMICIB 1 CaMOCTIHO YXBaJUTH pIlICHHS, IO
3aJI0BOJIBHHUTH yCiX YUACHUKIB IeperoBopis [7].

VY comianpHi# ncuxoorii Meaialioo po3yMiloTh K crieldidHy GopMy peryioBaHHSI
CHIpHUX NUTaHb, KOHQIIKTIB, Y3rOJUKCHHS IHTEPECIB; TEXHOJIOTIIO BUPIMICHHS KOHQIIKTY 3a
y4acTI0 HEHTpaJbHOI TPEThOi CTOPOHM; IEBHHH MiAXiA J0 BUPIMICHHS KOHQIIKTY, B SIKOMY
HEeWTpalbHa TpeTsl CTopoHa 3ale3leuye CTPYKTYpOBaHMH mpouec, 000 JIOMOMOITH
KOHQUTIKTYIOUHUM CTOpPOHAM MPUHTH 10 B3aEMHO MPHUUHSATHOTO BUPIIIIEHHS CIIPHUX MATAHb [1].
Sk 3a3navae O. KozakeBud, iHCTUTYT Meiallii, SKH OTPUMYE CHOTOIHI BCe OibIlie BU3HAHHS
IPOMaJITHCHKOTO CYCHIILCTBA, MOXKE BUKOPUCTOBYBATHUCS HE JIMILIE SIK CaMOCTiliHa Mpoueaypa
Ul e)eKTUBHOTO BUpIIICHHS KOH(QIIKTY, a W SK IIecrpsMOBaHa colliajibHa Iporpama
(hopMyBaHHSI MITLOBOTO IIHHICHOTO MPOCTOPY VIS BiIPOJKEHHS i (OPMYBaHHS COIiaJIbHO-
3HAYYIIUX OPIEHTHPIB CycHinbCTBa [5, ¢. 89]. OTxe, Memiamito Tpeba pO3rIAAaTH K IHCTUTYT
[03aCy/I0BOTO  BPETYJIIOBaHHS IPAaBOBUX CIIOPIB, SKWH 0a3yeTbCsi Ha  MPHUHIMIIAX
JIOOPOBITHLHOCTI, KOH(IICHITIHHOCTI, HeYIIepePKEHOCTI MetiaTopa Tomno. Tpeba moromauTucs i3
HaykoBimeM T. IlogkoBeHKO, MpoO Te, IO MeMiallisi — II¢ BU3HAHA CBITOBOIO CITUIEHOTOIO
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peaNbHICTh, CPEKTUBHUHN CIOCIO BHPIMICHHS KOH(JIIKTIB, IO TO3BOJISIE 3HAWTH KUTTE3NATHE
pillIeHHs, TKe MaKCUMAIBHO 33JI0BOJIBHSIE IOTPEOH CTOPiH, 3ATyIEHUX Y CYIIEPEUKY.

[Ilomo HOPMAaTHMBHOTO BPETYJIOBAHHSA 3aCTOCYBAaHHS Ii€l MPOLEAYpH, TO Hapasi
MDKHApOJHO-TIPAaBOBUX aKTiB, IO PETYIIOIOTh MUTaHHS Mediamii, MOpiBHAHO Hebararo:
€Bpornelicbka KOHBEHIIS NpO 3IificHeHHs mpaB jitedl Bixm 25 ciuaa 1996 p. (cr. 13),
MinimanbHi crangapTHi npaswia Opranizanii O6’eqnanux Harii, mo crocytoThbes 31iHCHEHHS
npaBocy s 1moao HermoBHOMITHIX (ITekiHChKI mpaBmita), yxBajeHi Pesomomnieto ['eHepanpHOT
AcamoOirei OOH Ne 40/33 Bim 29 mucromama 1985 p., Jleknmaparis OCHOBHHMX TPHUHIIUIIIB
MpaBoCyIAs JUIA SKePTB 3JOYMHIB 1 3JI0BXKUBAaHHS BIIAJ0I0, yXBalleHa Pe3ororiero
I'enepanpaoi Acambnei OOH Ne 40/34 Bin 29 mmcromanma 1985 p. Tpeba Takox BHIIIHTH
HU3KY nokyMeHTiB Kowmicii Opranizauii O6’enHannx Hamiii 3 mpaBa MiXXHapoaHOI TOpriBii
(FOHCITPAJI), Bxmouno 3 HmkdeHaBeaeHuMmu: lloromxysansHuil pernmament FOHCITPAJL
Bix 4 tpymHs 1980 p. Ta Tunoswmit 3akoH FOHCITPAJI Bix 19 smmuctomama 2002 p. mpo
MDKHApOJHY KOMEpIiHYy MOTropKyBaabHy nporieaypy [10, c. 49]. Kpim Toro, 1972 poky B
CIIA crBopena mepiua mpodeciiiHa opraHizauis Meapiatopi, a 2004 poky B bBprocceni
MIPUHHATO €BPOTNEHCHKHUIA KOJEKC MPO MOBEIIHKY MEIIaToPiB, KU CTaB MOJCILHUM 3aKOHOM
[5, c. 88]. 3a3HaueHWit MOKYMEHT NMPU3HAYCHUN JIJIS 3aCTOCYBAaHHS y BCiX BHJaX Memiallii y
LIMBIIBHUX Ta KOMEPLIHHUX crpaBax. €Bponelchkuii Kogekce nmoseninku Meaiatopis (European
Code of Conduct for Mediators) MICTUTP KOMIUIEKC €THYHHMX MPUHLIMIIB JiSUIBHOCTI
MeniaTopa, JTOTpUMaHHS SKUX € KpuTepieM mnpodecioHanizMy. 30kpeMa HarojomieHo, o
MeniaTop 3000B’sI3aHUI «CTEXUTH 32 BIJNOBIIHICTIO Pe3yJabTaTiB CBOEI poOOTH iHTEepecam
CYCITITLCTBA 3arajioM, MNparHyTH 10 TmpodecioHamizamii Ta TyMmaHizamii yIpaBIiHCBKHX
BiJIHOCHH 1 TIIBUINEHHS PiBHSI KYJIBTYPH B CYCTIUTLCTBI» [2].

IIpomenypa Memiarii akTHBHO Ha CHOTOIHI BHUKOPHUCTOBYETHCS B KpaiHaX, SK-OT:
ABctpanis, ABcTpisf, AnOanisg, BemukoOpwutanis, Himeuuwmna, Kananma, ®panmis, ITosbina
TomIo. JIOCWTh IIKaBOIO € TMpakTHKa 3aCTOCYBaHHS Mpolleaypu Memiamii y BemukoOputawii.
Tak, y wiii kpaini cnouatrky OyyM 3acHOBaHI opraizauii MeaiaTopiB (Hanpukiazg, y 1989 p.
I'pyna ABC y Bpicroni (ADR Group) i Llentp edexruBHoro Bupimenss cnopis y Jlonmoni
(CEDR)). OcobmuBicTio Memiamii y BemmkoOpuranii € Te, mo MemiamiiiHe MPOBaKCHHS
0azyeThcs Ha TPhOX TimBamuHax: cymusi, National Mediation Helpline (tenedonna minis —
MOJKHa OTpUMaTH iHpopMamilo monxo Mexiaunii B Yenbci Ta AHrui) ta mMemiatop. Ilicns
MOAAHHA MO30BY JO CyAYy CTOPOHM OTPHMYIOTh CHELialbHYy aHKETy, IO MICTHTh MEpeIiK
[IUTaHb, SIKI MAIOTh MOJIETIINTH MailOyTHE MPOBaIKEHHA. SIKIIO CTOPOHM BHSABHIM Oa’kaHHS
CKOpHCTATUCS MeJialliero, MPOBaJUKEHHS 3yNUHIETbCS HAa YOTUPU THXKHI, a CTOPOHH dYepes
mediation officer ckepoBytorbcst no Helpline. [lanmi Helpline 30upae Bci HeoOXimHI naHi i
HamnpaBJIsie COpaBy IO MeaiaTopa, SKUi Oe3mocepelHbOo Kepye MeTiallifiHuM TpOIECOM.
3arayoM Memiarlis MOXKJIMBA Yy BCiX KaTEeropisx CIpaB HE3aJICKHO BiJ IIHU CIIOPY i MOXKHA
MTOCITyTOBYBATHCS HEIO MpH Tak 3BaHUX small claims (wiHa cmopy mo 5 tuc. ¢ynTiB), fast track
(mina cmopy Bixm 5 mo 15 Ttuc. ¢ynTiB) i B multi track cases (wiHa cmopy Big 15 mo 50 Ttuc.
¢ynTiB) [15, c. 41]. Ha neii yac y kpaini Oumbina gactuna — 75-80 % menianiiiHux mporecis
NpOBOJATECSL ajBokaramu. Kpim Toro, 3apa3 y BemukoOpuranii BeNIHKOIO TOIYJSIPHICTIO
KOPHCTYETHCS cCaMe CiMeiHa MeTiaIlis.

IeBHi ocobaMBOCTI Mae THCTUTYT Mexiauii B ABCTpii, 30kpeMa CTOCOBHO HiJrOTOBKH
MmeniatopiB. Tak, mHpaBoBe peryiaroBaHHS OCHOBHHUX IPUHLIMIIB Mexiauii, npodeciiHol
MATOTOBKU Ta akpeauTarlii MmemiatopiB mepeadadeHo I[uBinmpbHEM 3akoHOM mpo Memiamiro
(Zivilrechtsmediationsgesetz). 11[o6 OyTu akpenuTOBaHMM, KaHIWAAT TMOBHHEH OyTH
BKJIIOUEHHM JI0 CITUCKY Oci0, o (GopMyeTbest perionansHuM Bepxosaum Cynom. Meniatop
Ma€ TpaBO NPETEHAYBaTH Ha BKJIIOYEHHS B TAKMH CIHCOK, SIKIIO BIH BIJIOBIJA€ TEBHUM
KpUTEpisiM: MiHIMaIbHUH Bik — 28 poki; He MeHuie 200 romuH npodeciiHOro HaBYaHHS B
OJTHOMY 3 aKpe/JIMTOBAHMX 3aKjaJiB (HaBYaHHS MOBHHHO MPOXOANTH TiJILKU B 3apEECTPOBAHUX
HaBYAIGHUX 3aKiajgaX, B TOMY YHCII B VyHiBepcHuTeTax). KoxkHI T’STh pPOKIB MemiaTopu
TTOBUHHI MPOXOIUTH MiBUITICHHS KBaiikariii. 3aragoM e cboroJHi B ABCTPii HAMIIYETHCS
noHay 4000 meniaTopiB, sIKI MalOTh NPaBO iTH CaMOCTIHHO ab0 OyTHM YacTHHOIO SIKOICh
oprauizanii, Ta npudim3Ho 60 ycTaHOB, SKMM J03BOJIEHO HaBUaTH MPOQECiHHUX MeniaTopiB
[12,c. 10].

CBoi ocobnrBocTi Mae iHCTUTYT Meaianii 1 B Anbanii. Meniaropom Moxe Oyt ocoba,
sKa Ma€ JUIUIOM PO OTPUMAaHHS YHIBEPCHUTETCHKOI OCBITH, Aocaria 25 poKiB, 3aKiHUMIA
KypcH TpodeciitHOT MiAroTOBKH, Ma€ JIIeH3110, 3apEECTPOBAHA B PEECTPI MEIaTOPIB 1 MO0
Hel BIJICYTHIi OOBHMHYBaJbHHH BHPOK 3a BYHMHEHHS YMHCHOTO 3JI0OYMHY. [HINA cuTyaris
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cknanacsa B Himeuunni ta IlIsernii. Tak, B HiMmeuunni B3arajni HeMae »KOAHUX OOMEKEHD OO0
TOTO, XTO MOXe OyTH MeIiaTOpoM, TOCTYIl 1o mi€ei mpodecii € HeoOMexxeHnM. J{Jis 1IboTo HE
MOTPIOHO CITEiadbHOI OCBITH, TIEBHOT'O BiKY UM BHECSHHsI 10 peecTpy. KpiM Toro, Ha neskux
3emisix HiMeuuwnn mpoueaypa Memiartii mpoBouThes cyaasmMu. Cyaas, sIKUi po3riisiiae cIip,
1 SIKWH, Ha HOro JTyMKY, MOXE 3aKIHUUTHCS MIPUMHUPEHHIM CTOPIH, PEKOMEHAYE IM 3BEPHYTHUCS
3a JOTOMOrOI0 JI0 MeJiaropa, B poJii SIKOTO € CyAJs TOTO XX Cyay, SIKHH Ma€ MiAroTOBKY
MeJiaTopa Ta HE BIATIOBITA€ 3a BUHECEHHS DIIICHHS IO crpaBi. Y pasi MOTO/KEHHS CTOPiH
MIPOIIeC MPHU3YIHHSETHCA 1, 3aJIKHO BiJ] pe3ynbTaTiB Memiamii, a00 TIOHOBIIOIOTHCS Hepe3
neskui Jac, abo 3akpuBaeThest [16, ¢. 120]. Ha ceoroani B HiMmewuuwnHi ofHi€ro i3 3aTpeOyBaHNX
BHJIIB MeJiallii € ciMeifHa, sika TPOBOJIUTHLCS K MEIaTOpaMH-TTPAKTHKAMH, TaK 1 JIep>KaBHAMHU
CIIy)XOOBIIMU yIpaBIiHb y crpaBax Mmojomi [3]. HeoOxigHo 3a3Ha4yuTH, M0 Yy OIIBIIOCTI
HIMEIBKHX IIK1JI ITpaBa BBEICHUN KypcC Memiartii.

Cxoska cutyaris i B [1IBerii. /o ocobwn, sxka 6akae cTaTH MeIiaTOpOM, HE BHCYBAETHCS
JKOTHUX BHUMOT, OKpPIM peecTpallii B peecTpi, 00OB’SI30K BEICHHS SKOI TOKIAICHHA Ha
HanionaneHy cynoBy aaminictpario [13].

Opna 3 HebaraThoX KpaiH CBITY, e Tpodecis MemiaTop BHECEHa B HOMEHKIIATYPY
npodeciii — ABcTpis. Y ABCTpICRKOMY 3aKOHOJABCTBI IependadacThCcs, IO yroaa 3a
pe3ybTaTaMH ME[iallii, o MPOBOIUTHCSA Y 3B’SI3KY 3 HASBHUM CYIOYHMHCTBOM, MOXE OyTH
BU3HaHAa CyJIOM, TOAI SIK pe3yNbTaT I0CYI0BOI Meialii CyJoBOro 3aXUCTy HE OTPUMYE.

[Momo imctutyTy Memiamii B Kanazmi, To Taka ¢opMa ambTepHATUBHOTO BHPINICHHS
KoH(QIIKTIB HasBHa Bpoaorxk 200 pokis. B Kanani mporenypa menianii Buepiie 3’sBuiacs
caMe B TPYIOBHX CITOpax. 3TiJHO i3 3aKOHOJABCTBOM Ili€l KpaiHU 3aCTOCYBAaHHS TPOIICITYypH
Memiarii y BUpillieHHi TPyIOBUX CHOPiB € 000B’s13k0BOO [14, c. 39].

YV CIIIA ocHoOBa aJist TOJANBIIOTO PO3BUTKY IHCTUTYTY MeIiallii Takoxk OyJia 3akiaaeHa
B TPYAOBUX BIIHOCHHAX, 4Yepe3 Te, M0 YacTO BUHUKATH KOH(UIIKTH MiX YyTBOPCHHMHU
npodeniikaMu 1 poOoTomaBIsIMHU, BHacHiok doro Ypsmom CIHIA Oyno 3amporoHOBaHO
3agydyaTd MiHICTepCTBO Tpami SK HEWTPaJbHOTO TOCEPEHUKA JJIi  BPEryIIOBaHHS
po3oixkHOCTEH cTopiH. Y 1947 p. y Mexax BUKOHaHHS IOCTaBJICHOTO 3aBJaHHs OyB CTBOpPEHUM
i B Ie¥ yac HasBHWA cremianbHuil ¢enepanbanii opran — denepammHa ciayx6a CIIA mo
Meniarii Ta npumupimBux nporenypax (Federal Mediation Conciliation Service, FMCS) [14,
c. 39]. HeobOximno Harosocutu Ha tomy, mo B CIIA Bcs cucrema mpaBa cHpsiMOBaHa Ha
OOpOBITbHE BUpIMIEHHS CHOpy a0 camoro cyay. Cymms Mo)ke HaBiTh 3pOOWTH IEpPEpBY B
PO3TJISIII CTIPaBH Ta TIOPAIUTH CTOPOHAM ITOTIPAIIOBATH 3 MEIaTOPOM. [ 0OJIOBHUM iHiIIaTOpOM
BBesieHH iHcTHTyTy Menianil B CLIA e anBokarypa.

CBoi 0co0MMBOCTI 3acTOCYBaHHs NMpoLeaypy Meaiawii Mae npaktuka [Tonbmi. 3okpema,
y Ilonpmii € MOCHTh TOTYXHE 3aKOHOJABCTBO, SKE PETYIIOE camMe MpaBMiia ITPOBEICHHS
Memiarii B IMBIIBHAX CIOpax, 10 OyJ0 CTBOpPEHE NIIIXOM BHECEHHs 3MiH g0 [{uBimbHOTO
mporiecyaibHoro kojaekcy Ilompmmi. BigmoBigHo 1o mosokeHb [[UBIIBHOTO TpOIECyaTbHOTO
kozaekcy [lombmmi, Memiartiss 3MiHCHIOETHCS Ha IMiICTaBl YTOAM MPO Meiamito abo BiAMOBiIHOT
TIOCTAHOBH CyJly, IO 3/1IHCHIOE PO3IJIS CIIPAaBU i MOXE CKEpPOBYBaTH CTOPOHH JI0 MPOLEAYPH
Memiarii. O00B’ I3KOBUMH SIIEMEHTAMH YTOJIU MPO MEJIIAIlI0 € BU3HAYCHHS TPeAMETa Meiallii;
ocobu MemiaTtopa; croco0y oOpaHHs Meziatopa. [locTaHoBa cyay IMpo HampaBlIeHHS CTOPIH Ha
MeJianio Moxe OyTH BUIaHa JIMIIIE IICIIs T0YaTKy CyJIOBOIO PO3IJISILy — 3a iHIIIaTHBOIO CYIy
a00 3a HasSBHOCTI KJIONOTaHHS CTOpPiH. Y CBOIi MOCTaHOBI Cysx OOOB’SI3KOBO Ma€ BHU3HAYUTH
MefiaTopa Ta d9ac, MPOTATOM SKOTO Oyne 3AiCHIOBaTHCA mporenaypa Memiamii. Takox
HEOOX1THO 3a3HAYMTH, IO TPOTIAry€e Ta 3a0X0Uy€ 3aCTOCYBaHHS MPOIEIYPH Memiallii, a Takox
MiJIBUIIYE PIBEHb JOBIPM TpPOMalsH 1O Takoi mpoueaypu I[lombCbKUI IEHTp Memiarii,
3acHoBaHmii y 2000 poui, a Takoxx MinicrepcrBo roctunii. Hanpuknaa, ITonbcekuid 1eHTp
Menianii Mae 3py4HHi caiT, e TpOMaJsTHA MOXKYTh 03HAHOMUTHCS 3 iH(OpMaIli€ro Tpo Te, 10
cobol0 sABIsE mpoueaypa Meniailii, SKi MepeBard BOHAa Mae€ IOPIBHAHO 13 CYJOBOIO
MIPOIEAYPOIO, B SKMNX BUMAJKAaX MOXKHA HAIIPaBUTH CIIp HA PO3TIISA MeniaTopa, HOPMaTHBHO
MIPaBOBi aKTH, IO PETYIIOIOTH 3aCTOCYBAaHHS MEiallii 3arajioM Ta B OKpeMHX cepax, a TaKoK
€ TIepedtiK, MiCLIe3HaXO/KEHH, KOHTaKTHI JaHi BeiX BinaimiB i ¢iniit LlenTpy Menianii, ciucok
1 KOHTaKTHI aHi Me/liaTopiB y KOKHOMY Binaimi Ta ¢inii [11, c. 256].

BucnoBku. OTXe, aHATI3YI0YH 3apyODKHUN JOCBI 3aCTOCYBaHHS 1HCTUTYTY Memiartii,
MOJKHA CTBEpDPKYyBaTH Take. I[HCTMUTYT Memiamii, sk IOKasye JOCBiA 3apyObKHUX KpaiH, €
JIIEBUM MEXaHI3MOM BpETYJIIOBAaHHS IPABOBHX CIOPIB, a TaKOX 3aCTOCYBaHHSA TaKoOi
MIPOIIEAYPH CIPHUSE TIJABHINEHHIO JOBIpM CYCHUIbCTBA 10 iHCTHTYTY TipaBa. Cepen
0COOJIMBOCTEH 3aCTOCYBaHHS MeJiallii ImiJT 4ac BPETYIIOBAHHSA CIOpPiB, Tpeba BUOKPEMHTH il
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Taki ocoOymBoOCTi: 1) 3acToCyBaHHA Memialrlii He OOMEXYEThCS JKOAHOIO Tramy33io mpasa (1i
3aCTOCYBaHHS MOXJIMBE Y CIMEHHHX, TpPYAOBUX, aJMIHICTPAaTUBHHX CIIOpPax TOIIO);
2) OCHOBHUMH TpUHIIMNIAMH  Meniaiii € Taki: J0OpOBUTBHICTh, KOH(DIICHIIHHICTD;
HE3aJICKHICTh Ta HEYTEePEHKEHICTh MeTiaTopa Tomo; 3) BU3HAYCHHS Ha 3aKOHOJAaBYOMY PiBHI
BUMOT JI0 0ci0, sIKi MJIaHYIOTh cTath MeniaropoM. B VYkpaiHi 3acrocyBaHHS Ipolenypu
Meianii € JOCUTh HOBUM siBuIleM. Ha 1ieif uac 3acTocyBaHHS Takoi MpOIeypH BU3HAUCHO HA
3aKOHOJ/IaBYOMY PiBHi, MPOTE TSI MOJATBIIOTO PO3BUTKY TAKOTO IHCTUTYTY B YKpaiHi JOpEYHO
3a MPUKIIA]] B3ATH NMPAKTHKY TaKWX KpaiH, sk HiMeudwmHa, ABCTpis, A€ Mporeaypa Memarlii €
JIOCHTB PO3MOBCIOIKEHOIO.
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ABSTRACT

Liusia Mozhechuk. Mediation as an extraordinary method of settlement of disputes:
experience of foreign countries. The scientific article reveals the meaning of the concept of «mediation»
and highlights the features of its application, taking into account the experience of foreign countries. In
particular, the practice of using an alternative method of resolving legal disputes in the United States,
Great Britain, Canada, Germany, Austria, Poland, etc. is considered. The practice of using the mediation
procedure in Germany is interesting, in particular, the mediation procedure itself is conducted by judges.
One of the most popular types of mediation is family mediation. In Austria, the mediation procedure is
included in the nomenclature of professions.

Canada has a special application of the mediation procedure, in particular, it first appeared in
labor disputes and is required by law to resolve labor disputes.

Particular attention is paid to the training of mediators in Austria, Albania, Germany and Sweden.
Emphasis is placed on the requirements for a person who plans to become a mediator, in particular,
among them — the age of the person, special training, registration in the register of mediators and more.
Emphasis is placed on international legal regulation of the application of the mediation procedure in
resolving legal disputes.

The institution of mediation, as the experience of foreign countries shows, is an effective
mechanism for resolving legal disputes, and the use of such a procedure helps to increase public
confidence in the institution of law. Among the peculiarities of the use of mediation in dispute resolution,
the following features should be singled out: 1) the use of mediation is not limited to any branch of law
(its use is possible in family, labor, administrative disputes, etc.); 2) the basic principles of mediation are
as follows: voluntariness, confidentiality; independence and impartiality of the mediator, etc.;
3) definition at the legislative level of requirements for persons who plan to become a mediator.

Keywords: lawyer, mediation, legal disputes, mediator, register of mediators, labor mediation,
Sfamily mediation, judge.
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