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Constitution of Ukraine, along with a whole set of rights and freedoms, provides for a number of
important responsibilities that are an integral part of the constitutional and legal status of man and citizen.

It has been found that most scholars consider not only rights in conjunction with responsibilities,
but also responsibilities in close connection with rights. Although rights and responsibilities are relatively
independent categories, it is nevertheless impossible to fully disclose their essence separately from each
other, as they are dialectically interrelated concepts that reflect the relationship between people and
people and the state.

It is stated that in the context of the liberal (Western) concept of human rights, most democracies
in their constitutions have limited themselves to establishing a minimum of constitutional obligations,
which is primarily due to the fact that the main purpose of the constitution is to ensure human rights and
freedoms. This approach was taken by the legislators of the post-Soviet and post-socialist states. Thus, the
Constitution of Ukraine of 1996 reduced the list of constitutional duties of a person and a citizen and is 14
basic duties of a person and a citizen.

It has been emphasized that according to this indicator Ukraine is ahead of all European states,
whose legal system belongs to the Romano-Germanic legal system.

It has been noted that the constitutions of European countries have the following basic general
responsibilities: the obligation to receive primary and, in some countries, secondary education; the duty to
protect the state; duty to perform military service; the duty of parents to maintain their children until they
reach the age of majority; the obligation not to harm nature, as well as the obligation to pay taxes and
fees; the duty of everyone to strictly abide by the constitution and laws of the state.

It has been noteworthy that in the texts of some constitutions of European states there are
responsibilities that are not present in other constitutions.

It has been substantiated that the state promotes the establishment of the most important links
between public authorities and society, the search for and legitimization of effective ways to achieve
personal and public interests. At the same time, constitutional obligations must be ensured by appropriate
convictions, upbringing and coercion to the extent required by international human rights instruments and
in accordance with the country’s conditions.

It has been concluded that the provisions of the Constitution of Ukraine, which enshrine the basic
responsibilities of man and citizen, mainly correspond in substance and correlate with international legal
acts. Nevertheless, these norms need to be improved and, taking into account foreign experience, brought
them to the best examples of European constitutionalism.

Keywords: constitution, duties, constitutional duties of a person and a citizen, constitutional
regulation of duties.
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Ouaena KuceanoBa. MEJIAIUSI B TPYJIOBUX CIIOPAX. VY crarri aHami3yeTbcs CyTh
HpoLeypH MeJiiallil Ta 3acToCyBaHH ii 0 TPYJOBHUX CIOPIB, PO3KPUBAIOTHCS IIEPEBary JAaHOTO CIIOCO0Y
BPETYJIIOBAaHHS KOH(DIIKTIB y TPYIOBiii cdepi, a TAKOXK BU3HAYAIOTHCS JesKi IIPOOIeMH ii BIPOBaIKESHHS.
Y poGoTi BUAUIAIOTECS OCHOBHI TMO3WTHBHI pUCH Megiamii, Mo MHOJATaloTh y KOH(pimeHiiHOCTI,
JIOOPOBUTBHOCTI, KOPOTKUX TEPMiHaX MPHUHHATTS PILICHHS IO CIOPY, & TaKOXX MOKJIMBOCTI MPUHTH 10
3aralbHOTO PIIICHHS, IO BIAIITOBY€E OOHM/IBI CTOPOHH. BKazyeThcs, 0 cuitamMu Ta 3ac00aMH TPYZOBOTO
IpaBa Ta 3aKOHOJABCTBA Ha CHOTOJHINIHIA JIeHb HIYOro He 3pobieHo i peamizanii 3axony «Ilpo
Meialio» Ta CIPUSHHS MOIIMPEHHIO Iiei mpoumexypu y cdepi mpaui. bimsme Toro, 3akon «Ilpo
MeJialio» He Ma€ Ha MeTi BpaxyBaHHS CIENU(IKA BCIX MOXIMBHX KOHQIKTIB (CIMEHHHX, TPYIOBHX,
KHUTJIOBUX Ta iH.), IIe BCE ) TAKU 3aBJAHHS Tally3eBOTO 3aKOHOZAABCTBA. IlopymIyeThCs MHUTAaHHSA PO
PI3HHUINO MiXK BHPIIICHHSIM CIIOPY B KOMICIT 3 TpyJOBHX CHOpIB Ta IPOIEAYpOro Meaiamii. 3a mijacyMKaMu
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MIPOBEJICHOTO JIOCIHIUKEHHSI aBTOpPaMH pOOWTHCS BHCHOBOK, IO BKIIOYEHHS Mexiamii m0 cucTeMu
BPETYJIIOBaHHS TPYJOBUX CIIOPIB BIJMOBiJa€ METi MiJBHIIECHHS CTAOUTBHOCTI TPYNOBHX BIJHOCHH Ta
CTUMYJIIOE€ MPAILBHUKIB Ta poOOTOAABLIB 10 MOUIyKy OamaHcy iHTepeciB. BopHouac, HaronomeHo Ha
TOMy, IIO HHUHI B HEMae IepeIyMOB JI0 TOro, 00 Meniaris HaOysia MacoBOro HOIIMPeHHS y cdepi
Ipari SK MBUIKKHI Ta 3py4HUi croci® BUpimIeHHS po30iKHOCTEH CTOpiH TPyAOBUX BinHOCcHH. [IpuunHu
BOTO JyXe Oarato — BiJ HEAOCTaTHBOI MHOIHGOPMOBAHOCTI YYaCHHKIB TPYIOBHX BIIHOCHH IO
BIZICyTHOCTI PHHKY npodeciiHux MexmiaTopiB. Biacue, Hemae i mepemyMoB m0 TOro, mob meil puHOK
CKJIaBCSI: HEMAE JOCTAaTHBOTO KOPITYCY MpodeciiHUX MeaiaTopiB, HEMa€ YITKUX MPOLEAyp AOCTYILY O
Mepiamii Ta KaHaJIiB 3B’S3Ky MDK YYaCHHKaMM, HEMae 3pO3yMUIMX ()aKTOpiB, IO BIUIMBAIOTH Ha
HiHOyTBOpeHHs (cdepa 3acTocyBaHHs, 3aHHATICTH TOIO), HEMAE PO3YMIHHS, XTO € IIUILOBOIO ayJUTOPIEI0
Ta XTO BH3HA4Ya€ MONMT. B maHuii 4ac MONMT Ha MeAialilo sIK IOPUIMYHY MOCIYTY TUIBKH (GopMyeThes i
iCHye TUIBKM TaM, 1€ JUId IpaliBHUKa/poOOTONABISI BUCOKA IiHA KOH(QIIKTY, BHCOKI PH3HUKH
pemyTamiiHuX Ta (IHAHCOBUX BTPAT, BHCOKI IOPUAMYHI DPH3HKHA TIPH BTpaTi KOH(IiAEHHiHOCTI.
HasBHicTh cTaOIIBHUX NPAaBOBUX OCHOB, BIICYTHICTh BHIMMHX IIPOTAJIMH y 3aKOHOJABCTBi, MOIIH O
CHPUATH PO3BUTKY Mezianii B YKpaiHi, IOCHIEHHIO ii poJii Sk cnocoOy BUpILIeHHS KOHMIIIKTIB.

Kniouoei cnosa: npoyedypa mediayii, epezynioganHs cynepeyox, mpyoose 3aKOHOOA8CME0,
mpyoosi Konghnikmu, iHOUGIOyanrbHi ma KOIeKMusHi cynepeyxi.

Relevance of the study. Recent events have highlighted the importance of alternative
way of dispute settlements. More and more people are beginning to realize that legal
proceedings can be avoided by using alternative conflict resolution methods. Even the smallest
lawsuit can ruin a business relationship, a reputation, and require a lot of time and money.
Meanwhile, this potential is great as the experience of foreign countries is more than
convincing. Currently there is a number of international acts regulating conciliation issues,
including the Council of Europe Recommendation on Mediation in Civil Matters R Ne (2002)
10, Council of Europe Recommendation on Family Mediation R Ne (98) 1, Directive 2008/52
/EC of the European Parliament and of the Council of 21 May 2008 on certain aspects of
mediation in civil and commercial matters. To date, considerable experience has been gained in
integrating conciliation procedures with the assistance of a mediator into the legal systems of
different states. In many countries, mediation exists and is used as a special form of dispute
resolution alongside and in conjunction with litigation. Unfortunately, this practice remains
insufficiently studied in domestic jurisprudence due to the fact that for many years the issue of
legislative consolidation of the concept of mediation has been postponed. The development of
the institution of mediation is one of the priority areas for improving the existing in our country
ways of resolving legal disputes or interest disputes.

Recent publications review. Issues of mediation were investigated by N. Darahanova,
Zh. Mishyna, O. Sereda, 1. Yasynovskyi, T. Podkovenko, N. Krestovska, N. Fihun,
L. Romanadze, V. Rieznikova and others.

The research paper’s objective is an analysis of mediation as an alternative way of
resolving labor disputes, given the importance of such a conciliation procedure in today’s
dynamic and progressive labor relations.

Discussion. On November 16, 2021, the Law on Mediation was adopted, which
enshrined at the legislative level the possibility of conducting mediation, which consists in
voluntary out-of-court settlement of a conflict (dispute) through negotiations between the
parties with the help of a mediator. According to the law, mediation is an extrajudicial
voluntary, confidential, structured procedure, during which the parties try to prevent or resolve
a conflict (dispute) through negotiations with the help of a mediator (mediators) [1]. As a result
of the adoption of this law, a certain understanding of both general and conceptual aspects in
the field of mediation appeared, including labor relations. Article 3 of this law stipulates that its
effect extends to public relations related to mediation in order to prevent conflicts (disputes) in
the future or to resolve any conflicts (disputes), including civil, family, labor, economic,
administrative, as well as in cases of administrative offenses and in criminal proceedings to
reconcile the victim with the suspect (accused).

The legal basis for labor disputes in Ukraine is Chapter XV «Individual Labor
Disputes» of the Labor Code and the Law of Ukraine of March 3, 1998 «On the Procedure for
Resolving Collective Labor Disputes (Conflicts)», as well as other regulations. The current
legislation of Ukraine on labor does not disclose the concept of «labor disputes». S. Bortnyk,
K. Melnyk, L. Mohilevskyi defines labor disputes as disagreements over the application of
labor law, collective agreements, local regulations, employment contracts or related to the
establishment of new or changes in existing working conditions that have not been resolved
through direct negotiations between employees and employers [2]. According to V. Kucher in
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the field of labor law the labor disputes are unresolved disputes between the parties to social
and labor relations on the application of labor legislation or the establishment or change of
working conditions, which are considered in the manner prescribed by law by the competent
jurisdiction [3]. Labor disputes are differentiated not only by the subjective composition of the
dispute (individual and collective), but also by its subject (nature, content). The greatest
interest is the division of labor disputes into disputes over rights (application of norms) and
disputes over interests (on the establishment of working conditions). The current labor
legislation of Ukraine regulates in detail only individual labor disputes over rights. One more
circumstance should be noted. It is about direct negotiations between the employee and the
employer as a way to resolve differences that have arisen between them. The procedure for
conducting negotiations that precede the occurrence of an individual labor dispute is not
detailed in the norms of the Labor Code. Pursuant to ILO Recommendation Ne 130, 1967, on
the consideration of complaints at the enterprise with a view to resolving them, in the event of
any disagreement, it is important for the employee to try to resolve them through negotiations
with the employer. However, this does not take into account the possibility of the employee to
implement other forms of protection of violated labor rights. In order to restore the violated
labor rights, the employee may use not only such a form of protection as a direct appeal to the
employer, but also some other forms: appeal to the trade union, state bodies for supervision
over the observance of labor legislation, self-defense. In connection with the introduction of
the institution of mediation, the employee also can use mediation and resolve the existing
dispute, taking into account not only the legal regulation of the dispute, but also the
psychological aspect of the dispute.

To date, there are no prerequisites for mediation to become widespread in the field of
labor as a quick and convenient way to resolve differences between the parties to labor
relations. There are many reasons for this — from the lack of awareness of labor relations
participants to the lack of a market for professional mediators. In fact, there are no
preconditions for this market to develop: there is not enough professional mediators, there are
no clear procedures for access to mediation and communication channels between participants,
there are no clear factors influencing pricing (field of application, employment, etc.), no
understanding who is the target audience and who determines the demand. Currently, the
demand for mediation as a legal service is just forming and exists only where the employee /
employer has a high cost of conflict, high risks of reputational and financial losses, high legal
risks of loss of confidentiality. The average employee who discusses with his / her employer
the conditions of the job cuts or leaving the job is unlikely to find a direct and accessible way
to a mediator.

At the same time, as noted by S. Zapara, the mediation, even according to the judges
who is the strictest but most professional part of the legal profession, has prospects in law
enforcement, especially in the extrajudicial dimension and with the possibility of application in
family, labor and other categories of disputes [4].

Let us turn to the legal problems and obstacles that currently exist in the way of
mediation in the field of labor. One of such important points is a certain ambiguity of the limits
of application of the Law on Mediation to labor disputes. The point is, in particular, that the
current wording does not specify a list of labor disputes that can be resolved through
meditation, as the concept of labor disputes includes both individual and collective labor
disputes. Therefore, in our opinion, it is important to clearly define the types of disputes to be
resolved through the mediation procedure. Collective labor disputes are resolved through
conciliation and arbitration procedures for their resolution, the legal mechanism of which is
defined by the Law of Ukraine «On the Procedure for Resolving Collective Labor Disputes
(Conflicts)». In this aspect, using the synonym «intermediary», in domestic practice the
prototype of mediation is activity of the National Mediation and Conciliation Service is
emerging — a permanent state body created to facilitate the settlement of collective labor
disputes. In this regard, we should talk not about the ban on mediation to resolve collective
labor disputes, but on the relationship associated with the application of conciliation in this
category of cases, which is not subject to regulation of the adopted law «On Mediation. In this
regard, we believe that it is necessary to determine the limits of the application of the
mediation procedure to labor disputes by the forces and means of labor law, primarily by
improving the provisions of the Labor Code of Ukraine. In particular, it was possible to
determine to which cases of disagreement between the employee and the employer mediation
may be applied. In addition, it is necessary to determine the time frame for the possibility of

248 ISSN 2078-3566



Mo 30-piuua Hesanexncnocmi Yxpainu ma 25-piuvua Koncmumyuii Ykpainu

using the mediation procedure, in particular, indicate that the parties to the disagreement in
order to resolve them at any time can conclude an agreement on the mediation procedure, both
before applying to the bodies authorized to consider an individual labor dispute, and after it.

Further, a quite reasonable question arises: what is the difference between the resolution
of the dispute in the Labor Disputes Commission (LDC) and the mediation procedure? The
Labor Dispute Commission considers the dispute, as a rule, publicly, in the presence of the
labor collective, requests the necessary supporting documents, which can not always be
prepared quickly, hears both parties, calls experts, whose work is not always free. Also, the
LDC can make a decision, which, most likely, will not satisfy one of the disputing parties. The
legal force of the decisions of the LDC can be enforced with the help of the coercive force of
the state — bailiffs, who will certainly execute the decision if it is not carried out voluntarily.
The decision of the LDC may not always be objective, since the LDC consists of
representatives of the employer and employees who may have a personal interest in the case.
Many scholars now insist on weakening the role of LDCs in resolving labor disputes. Thus,
B. Stychynskyi, H. Chanysheva, A. Yaresko, A. Fadieienko and others believe that the activity
of LDC in today’s conditions is inefficient [5—6]. According to these authors, employees for
various reasons mostly do not turn to the LDC, in connection with which today there is a
question of the expediency of maintaining this institution in the labor legislation of Ukraine. At
the same time, a mediator invited from outside will be able to look at the conflict from
different points of view and resolve it in such a way that both parties will be satisfied. In
addition, mediation provides an opportunity for the disputing parties themselves to choose a
neutral mediator based on their mutual trust in him / her, based on his / her authority, business,
qualifications and other qualities, but not use the services of a certain person to resolve
disputes. For example, the parties can take into account the length of service and experience of
the mediator in labor disputes, his / her performance, reviews and recommendations, age, life
experience, etc. It should also be noted that the consideration of a labor dispute by a mediator
does not always lead to its settlement, which is less likely when the dispute is resolved in the
LDC, although the consideration of a labor dispute by the labor dispute commission also does
not always lead to its resolution, for example, if the LDC members have not reached
agreements on the subject of an individual labor dispute. It is also necessary not to forget that
the mediation procedure is paid, while when resolving individual labor disputes in the labor
dispute commission, the employee is exempted from court costs.

The problem of applying the mediation procedure can also be determined by the
reduced time to go to court to resolve labor disputes. Article 233 of the Labor Code of Ukraine
stipulates that an employee may apply for the resolution of a labor dispute directly to the
district, city or city district court within three months from the date when he / she learned or
should have learned about the violation of his / her right, and in cases of dismissal — within one
month from the date of delivery of a copy of the dismissal order or from the date of issuance of
the employment record book [7]. Given the special nature of labor relations and the legal
deadlines for the consideration of labor disputes, it would be advisable to reduce the maximum
period for mediation in labor disputes to one month. This will reduce the negative
consequences for the employee in the event of an ineffective mediation procedure.

The next thing worse paying attention to is the requirements that apply to a mediation
agreement. Thus, in accordance with Article 21 of the Law «On Mediation», a mediation
agreement should not contradict the requirements of the law and violate the rights of third
parties. Thus, the parties in the settlement of an individual labor dispute on the application of
labor legislation, a collective agreement, disputes about the establishment of new or about
changing existing working conditions are limited by the above mentioned norm. Therefore,
having reached an agreement on the merits of the dispute and formalized it in the form of a
mediation agreement, the parties should understand that the terms of the mediation agreement
should not contradict the norms of the current labor legislation.

In general, if we talk about the interaction between mediation and judicial consideration
of labor disputes, then today there are gaps that are caused by the discrepancy of procedural
norms in some aspects, as well as their absence at all. Even if a conflict situation presupposes
mediation as the best way to resolve it, then such gaps can affect the choice of the parties in
favour of traditional litigation. The presence of a stable legal framework, the absence of visible
gaps in the legislation could contribute to the development of mediation in Ukraine, an increase
in its role as a way of resolving conflicts.

Conclusions. Even despite some shortcomings of the legislation, the mediation
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procedure as a way of settling labor disputes seems to us very promising, especially in
situations not regulated by law. These, for example, are disputes over changes in working
conditions, as well as conflicts of a non-legal nature. In the case of mediation, you do not have
to think about the risks associated with reputation, because mediation is carried out
confidentially. Undoubtedly, this method of resolving disputes needs to be developed, and to
be made more accessible and understandable for citizens. Thus, the inclusion of mediation in
the system of settlement of labor disputes meets the goal of increasing the stability of labor
relations and stimulates workers and employers to find a balance of interests.
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ABSTRACT

The article analyzes the essence of the mediation procedure and its application to labor disputes,
reveals the advantages of this method of resolving conflicts in the labor sphere, as well as identifies some
problems of its implementation. The work highlights the main positive features of mediation, which are
confidentiality, voluntariness, short deadlines for deciding on the dispute, as well as the ability to come to
a common decision that suits both parties. The question of the difference between the resolution of the
dispute in the commission on labor disputes and the mediation procedure is raised. Based on the results of
the study, the authors conclude that the inclusion of mediation in the system of labor dispute settlement
meets the goal of increasing the stability of labor relations and encourages employees and employers to
seek a balance of interests.

Keywords: mediation procedure, disputes settlement, labor law, labor disputes, individual and
collective disputes.
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