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Yunin O. S. Penalty of debt on alimonies and bringing in of debtor to responsibility
for the nonperformance of alimentary obligations: problems of theory and practice. In the
article investigational order of penalty of debt on alimonies and condition of bringing in of
debtors to responsibility for the nonperformance of duties in alimentary obligations.

A current domestic legislation fixes a duty paternal to retain children in independence from
that, or there are they in the registered marriage or in general lives eparately. The methods of
implementation of duties to retain a child parents are determined by arrangement between them,
or in decision of court. However cases become all more often, when person on that a duty to pay
alimonies on a child is fixed, in force of absence of possibility or desire to carry out the duties in
general refuses to pay alimonies. In such case penalty of debt on alimonies depends upon the bo-
dies of Government executive service. If a debt folds more than three months, then after the ar-
ticle 71 of the Law of Ukraine «On executive proceedings», penalty it can be convolute on
property of debtor. A problem question a decision of property, the proprietor of that is a debtor
there can be a convolute penalty on that, is in this case, in our view. To our opinion, to property
on that there can be a convolute penalty in matters on the inpayment of debt on alimonies, it
follows to take property that belongs to the debt or on the right of general ownership.

A current legislation sets also, that for non-fulfillment of duties from the inpayment of
alimonies a guilty person can be brought to civil and criminal responsibility. However here also
there are certain complications reason of that are in consistencies and contradictions in a current
legislation. For this reason it is possible to draw conclusion that a current legislation in the field
of it needs further improvement.

Keywords: alimentary obligations, avoiding the inpayment of alimonies, responsibility for
non-fulfillment of alimentary duties, maintenance of children.
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VJIK 349.2

BUXITHA JOIIOMOTI'A: IIPABOBA ITPUPOJIA, ITPOBJIEMH
YUHHOI'O TA NIEPCIIEKTUBHOI'O IIPABOBOI'O
PEI'YJIIOBAHHS

Po3rnsiHyTO mMUTaHHSA MPaBOBOI MPUPOAM BUXiNHOI Jomomord. BusHaueHo, 1o BHUXiHA
JIOTIOMOTA 32 CBOEIO CYTTIO, MPUPOJIOI0 HE HAICKUTD Hi 0 KOMIIEHCAIlIMHMX, Hi 10 TapaHTIHHUX
BUIUIAT 1 € BUIUIATOI0 OCOOJIMBOTO POy, Sui generis. PO3risHyTO OKpeMi nMpoOiieMH YHHHOTO Ta
NEPCIEKTUBHOIO MPAaBOBOT'O PETyYJIIOBAHHS BIAHOCHH 1100 BUX1JHOT 1OIIOMOTH.

Knrwouoei cnosa: euxiona oonomoza, 2apanmitini 6uniamu, KOMREHCAyiliHi eUNIamu, npu-
NUHEHHs. MPYO08UX NPABOGIOHOCUH.
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IHocranoBka mpo6aemu. M. I. [nmun Tta B. 1. [llepOuna ayxxe BiaydHO 3a-
3HAYaOTh, 1110 BUXIJHA JOMOMOIa — HEB1A’ €EMHUI aTpuOyT Cy4yaCHOro MOPAJIKY po-
3ipBaHHS TPYA0BOTO foroBopy [21, c. 237]. [IpoTe BuxijiHa 0MOMOTa JI0CTaTHBHO
PIIKO CTae CaMOCTIMHMM MPEAMETOM JOCTIHPKEHHS HAIUX BUYEHUX-TPYAOBHKIB.
Boanodac akTyanbHICTh MUTaHHS BUX1JHOI JOMOMOTH y TPYJOBOMY IpaBl HasiBHA
1 BU3BHAYAETHCA, 30KpeMa: 1) HEOJHO3HAYHUM PO3YMIHHSIM MPaBOBOI MPUPOIU BU-
X17THOT JOMOMOTH; 2) MEBHUM ITOTCHIIIaJIOM BUXITHOT JOIMOMOTH SIK IPaBOBOTO 3a-
coOy MATPUMKHU TPAIIBHUKIB, 10 3BUIBHIIOTHCS; 3) HASBHICTIO HHU3KH MPOOIEM
YUHHOTO Ta MEPCHEKTUBHOTO MPABOBOTO PETYIIOBAHHS BIAHOCHH, TOB’SI3aHUX 13
BUILJIATOIO BUX1THOI IOTOMOTH.

AHagi3 myOJikanii, B IKMX 3a109aTKOBAaHO PO3B’SI3aHHS JaHOI MpooJie-
M. OKpeMUM acreKkTamM BUXIJAHOI JOMOMOI'M MNPUIUISUIM yBary, 30Kpema, Taki
BueHi: B. M. boxko, I. A. Beryxoa, C.B. Bumnoseuska, M. . [HmuH,
I'. A. Kamnina, O. B. JlaBpinenko, A. C. I1amkos, B. I'. Potans, O. A. CutHuilska,
O. €. Conin, B. I. lllepOuHa Ta iH.

Mertor0 1i€i CTAaTTI € BUBHAYEHHS MPABOBOI NPUPOAN BUXIJHOI JOMIOMOTH Ta
aHai3 JAesIKUX MpoOJieM YMHHOTO, a TOJIOBHE — MEPCIEKTUBHOTIO PABOBOTO PEry-
JFOBAHHS TPYAOBHUX BIJIHOCHH IIOJI0 BUX1IHOI JOTIOMOTH.

Buxian ocHoBHOro marepiany. B ykpaiHChKiil HayIi TpyJI0BOTO MpaBa BU-
X1HY JIOTIOMOTY BiJTHOCSITh, SIK TIPaBUjIO, a00 70 TapaHTiMHUX, a00 1O KOMIIEHCA-
[IAHAX BUILIAT.

M. I. Inmun Ta B. 1. lllepOuna BiIHOCATH BHXIJHY JOIIOMOTY 10 KOMIICHCA-
IIHHUX BHIUIAT: «...KOMIICHCAI[IMHUMH BHIUIaTaMHd POOOTOMABEIb BIJIIIKOJIOBYE
OPALIBHUKY: ... B) YCKJIQJHEHHS B €KOHOMIYHOMY CTAHOBHILI Ipal[iBHUKA Yy BU-
3HAYEHUX BUNAJKAX NMPUIIMHEHHS TPYJOBOrO JOTOBOPY (BUX1AHA AoromMora)» [21,
c. 319-320].

He mnoromxyerbcst 13 KOMIEHCALIMHUM XapaKTepoOM BHUXIJHOI JIOMOMOTHU
O. €. ConiH, Ha AYMKY SIKOTO, «BUX1JHA JOMOMOra, 110 BUILUIAYY€ETHCSI MPU 3B1JIb-
HEHHI Ha miAcTaBax, nepeadavenux crarrsmu 36 1 40 K3nll, 3a cBoim 3MicToM
IpU3HAYCHA JJI 30€pEeKEeHHS 3a MPAIIBHUKOM PiBHsI MpUOYTKIB Ha CTPOK, BU3HA-
YeHHI 3aKOHOJaBCTBOM. L BuIIaTa B Haylll TPYAOBOTO MpaBa BU3HAETHCS TapaH-
tiiiHOMWO [10, c. 101-102]. 3a Takux yMOB BiAICyTHI IMiICTaBU JJIsI BU3HAHHS 11 KOM-
neHcamiero» [18, c. 48]. Jlo rapaHTIHHUX BHUIUIAT BIJHOCATHh BUXIJTHY JOTIOMOTY 1
iH1I1 aBTopH [3, c. 81].

Biamosinno 1o 4. 1 ct. 246 npoekty TK Ykpainu [15], «rapantiitHi Buruiatu
— BUIUIATH, 10 31HCHIOIOTHCS pOOOTOIaBIIEM 3a MEPIOH, KO MPaliBHUK 3 MiJC-
TaB, BU3HAUYCHUX 3aKOHOM, YrOJ[010, KOJEKTUBHUM YU TPYJIOBHUM JIOTOBOPOM, HE
IpaLoBaB, 3 METOK 30epeKeHHs JOXOJIB TaKoro npauniBHHUKa. J[o rapaHTiiHHMX
HAJIEKATh TaKOX I'POIIOBA BUILIATA 33 HEBUKOPUCTAHY BIAIYCTKY a00 11 YaCTUHY 1
BUXIJIHA J0oMOMOra». Sk BHJIHO, TEKCTyallbHO HOpMa c(PopMyhpOBaHA TaKUM YH-
HOM, III0 3aKOHOJIaBeIlb HIOW HE BBa)Ka€ BUXIAHY JIOMOMOT'Y rapaHTIMHOKO BUILIA-
TOI0, a JIMIIE MPUPIBHIOE BUXIJHY JOMOMOrYy A0 rapaHTiiiHoi Buratu. lle mae
CEHC, OCKUJIbKH BHXIJIHA IONIOMOTA JIIMCHO HE Ma€ TUX O3HAK, 10 CHOPMYITHOBaHI
3aKOHOJIABIIEM Yy BM3HAUYEHHI rapaHTIMHUX BUIUIAT (BUILIATa 3a Yac, KOJM IpalliB-
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HUK HE MpalloBaB; BUIUIaTa 3 METOIO 30€peXeHHs J0XO0/iB MpaliBHuka). lle, oa-
HaK, HE CKaCOBY€E TOrO, 1[0 BUXIJHA JOMOMOra sIK Taka IIJIKOM MO>Xe OyTH BiJIHE-
CE€Ha JI0 YKclia TPYAO-NIPaBOBUX I'ApaHTIN (ajie He rapaHTIMHUX BUILIAT), SIK 1€ PO-
onaTh Aeski aBTopH [2, c. 75; 4, c. 185; 9, ¢. 283-285; 17 c. 130].

Cxoxi 13 TiM, 1m0 MicTUThCes y TipoekTi TK Ykpainu, BU3HaUCHHS TapaHTii-
HUX BHIUIAT € 3BUYHUMHU JJIsi HAyKd TPyAOBOro ImpaBa. Tak, Hampukia,
I'. A. Kamnina BBaXkae, 1110 TapaHTiHI BUIUIATH — 1€ FOPUIUYHI CITOCOOM OXOpOHU
IpaBa HA BIAMJIATHICTH Mpalll, TPU3HAYEHHS SKUX — 30€perTy MpaiiBHUKY 3apo0i-
THY TUIaTy (TIOBHICTIO a00 YacTKOBO) y THX BHUIIAJIKaX, KOJIU 3 00'€KTUBHO 3HaUy-
IMX TPUYMH TPAIBHUK HE MaB MOKJIMBOCTI BUKOHYBATH CBOi TPYJOBI 00OB'SI3KH
[5, c. 81].

JI1st nOpIBHSAHHS, KOMIIEHCALlITH1 BUILIaTH BU3HayeHo y npoekti TK Ykpainu
(ct. 247) TakoX AOBOJI YCTaJE€HUM Yy Hayll YAHOM: «TPOILIOBI BUILIATH, BCTAHOB-
JICH1 JUIS BiAIIKOMYBAaHHS TPAIiBHUKY BUTpAT, MOB’S3aHUX 3 BUKOHAHHSM HUM
TPYJIOBUX YU IHIIKUX OOOB’s3KIB, nepeadaueHux num KoaekcoMm, 3akoHaMH Ta iH-
IIMMH HOPMATUBHO-IIPABOBUMH aKTaMHU 1 KOJEKTUBHUM J1oroBopom» [15]. Ilopis-
HsaiMo 13 HagauuMm O.€. COHIHUM HAYKOBUM BHU3HAYEHHSIM KOMIICHCAIIM SIK «BU-
aT poOOTOAABIIIB, TPABO HA OTPUMAHHS SKMX BUHUKAE y MPALIBHUKIB Y 3B'S3KY 3
BUTpPATaMH, 3pOOJICHUMHU MPU BUKOHAHHI TPYAOBUX OOOB'SI3KIB, SKIIO 111 BUTPATU
HE BHUKJIMKaHI TOPYIICHHSIM poOOTONABIsIMU TpaB mpamiBHUKIBY [18, c. 33]. Ta-
KO MOXEMO KOHCTaTyBaTH, II[0 BUXiJHA JOIMIOMOTa HE MICTHTh BKa3aHMX O3HAK
KOMITICHCAIIIMHUX BUILJIAT: BOHA HE TOB’si3aHa 13 BUTpaTaMU MpalliBHUKA, HE CIIPS-
MOBaHa Ha 1X NOKPUTTS.

TpamnstoThes 1 HECTAHAAPTHI MIAXOAM 10 MPAaBOBOI MPUPOAM BUXIIHOI J0-
nomoru. Tak, Ha nymMKy A. B. Canona, BuxijHa gonomora Cyijl y BIACTaBLl Ha-
JICKUTH J0 COIlabHO-3a0€3MeuyBajJbHUX BUIUIAT (COLIaIbHUX JIOMOMOT), a mpa-
BOBIJIHOCHHHM 10O 11 BUIIJIATH — JI0 MPABOBITHOCHH 13 COILIAJIbHOTO 3a0e3MeUeHHSs
cynuis [16, c. 198-199].

3BUYaliHO, HE MOKHA HE BU3HATH, 1[0 BUXIJHA JIONIOMOIa MpHU 3BUIbHEHHI Ta
coliaibHO-3a0€e3MeuyBalibHI IOIOMOTH € OJIM3bKUMHU 32 XapaKTepOM, MalOTh JIaBHIN
TeHETUYHHI 3B'A30K 3 4aciB, KOJIM MPABO COLIAJILHOTO 3a0€3MEUYEHHS 1€ HE BUILIN-
J0Cs 3 TPYJOBOIO MpaBa, Ta i OCTaHHE OyJI0 JaleKuM BiJl LIUTKOM c(popMOBaHOi ra-
ay3i mpaBa [J{us.: 11, ¢. 54]. Ane HaBps 9 BUXiIHA TOTIOMOTa BiMOBIIAE TIPUPOII
colianbHO-3a0€e3MeuyBaibHOI JOIOMOTH, SIKY, 30KpeMa, BU3HAYAIOTh SIK «KOPOTKO-
TEPMIHOBI, IOMICSIYHI, IEPIOIUYHI YA OAHOPA30BI TPOIIOBI BHUILIATH, 110 MPHU3HA-
4aroThesa (i3MIHUM 0c00aM 3a PaxyHOK CTPaxoBHX (POHIIB UM OFOMKETHUX KOIITIB
3 METOI0 3aMillleHHS BTPAa4eHOIr'o J0XOAy a00 HaJaHHS COLIAIBHOI MIATPUMKHU Y
CKJIQJITHUX JKUTTEBUX 00CTaBUHAX, III0 MAIOTh TUMYACOBHM xapakrep» [19, c. 273].

ToMy BBakaeMo 3a JOILUIBHE PO3MEKOBYBATH 11 SBHILA, 1 BUXIJHY JIOIOMO-
Iy, B TOMY YMCJI CyJJl y BIACTaBLl, KBaIIIKyBaTu caMe K TPYAO-IIPaBOBE SIBH-
1Ie, SIKe HEe Ma€ XapaKTepy COIiaIbHOI JOMTOMOTH.

O.€. CoHIH BUCIIOBIIOE TAKY TYMKY: «SIK MIPY BIANOBIIaJbHOCTI CJIIJ KBaJli-
¢bikyBaTH 1 BUILIATY BUXITHOI JIOMOMOTH IPU PO3IpBaHHI TPYAOBOTO JIOTOBOPY 3
1HIIIaTUBH TIpalliBHUKA Ha MijcTaBax, nependadenux crarrsmu 38 1 39 K3nll (y
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3B’SI3KYy 3 MOPYIIEHHSM BJIACHUKOM a00 YIMOBHOBAXCHUM HUM OPraHOM 3aKOHO-
JTaBCTBA TPO MpaIfo, KOJEKTUBHOTO abo TpyaoBoro jporosopy)» [18, c. 52]. Cnin
3ayBKUTH, 110 aBTOP NPABWIBHO 3a3HAYMB IEBHY «AHTHJACIIKTHY» CIIPSIMOBa-
HICTh BUIUIATH BUX1JHOI JOTIOMOTH B ONMKMCAHOMY NpHUKIIaai. BTiM, BU3HATH BUXij-
HY JIOMIOMOTY «MIpOI0 BIJIOBIAAIBHOCTI» HaBpsl 4u MokHa. [lo-mepiue, BuXO-
IUTh, 10 B OJIHUX BHUIAJKAaX OJIHE 1 T€ camMe MpaBoOBe sBUIIE OyAe Mipoio
BIJIMOBIAQIBHOCTI, @ B 1HIIUX (HAIIPUKIIAJI, BUIJIaTa BUX1JIHOI JOIIOMOTH IPHU 3Bi-
apHeHH1 3a 4. 1 cT. 40 K3nll Ykpainu [8]) — Hi. [lo-apyre, He yci HACHIAKU TTPaBo-
MOPYIICHHS CJi KBaM(iKyBaTH SK IOPUANYHY BIAMOBIIANbHICTh. BurnaTa Buxi-
HOT JIONTIOMOTH O€3MOCepeHIM NTPUUYUHHUM 3B’ S3KOM BUTIISILY «IOPUAUYHUA (PaKT
— MPaBOBIJHOCUHW)» HE IMOB’S3aHA 13 MOPYLICHHSIM BJIACHUKOM a00 yIOBHOBaXe-
HUM HUM OPTaHOM 3aKOHOJIaBCTBA IMPO MPAIli0, KOJIEKTUBHOTO a00 TPYIOBOTO J0-
roBopy. IlificTaBoro BUILUIATH BUXIJIHOI JJOMOMOTH € CaM€ 3BUILHEHHS MpalliBHUKA
3a MIEBHOIO MMiICTaBOIO (MPABOMIPHUIN aKT), a HE MOPYIICHHS 3aKOHOJIaBCTBA pO0OO-
ToAaBleM (MpaBOMOpYyIIEHHS). TakoX CliJ TOTrOAUTUCA 13 MIPKYyBaHHSIMU
B. M. boxxka, sxkuii 3a3Hadae€, IO «XO4Ya BHUIUIATA TaKOi BUXIAHOI JIOIIOMOTH
NOB’si3aHa TaKOX 13 HEBUKOHAHHSIM 3000B’s3aHb 32 KOJEKTHUBHO-JOTOBIPHUM pe-
T'yJIFOBaHHSIM 3apoOiTHOI TJIaTH, B HAC HEMAa€E JOCTATHIX MIJCTaB sl TOTO, 100 Bi-
JTHECTH 1i came JJ0 MaTepiajabHOl BIAMOBIAAIBHOCTI POOOTOAABIIA. AJKE IM1ICTABOIO
BUIIJIATH TAaKOi JOTIOMOTH € ()OpMaJIbHUN CKJIAJ] MPABOMOPYIIECHHS, KOJIA BaXKJIHBE
MOPYIICHHS KOJIEKTUBHOTO JIOTOBOPY, SIKE MOXKE MaTu Miclie 1 0e3 3aBAaHHs IIKO-
mu. TakuM 9MHOM, 3aKOHOJIaBEIlb HE B3a€MOOOYMOBIIIOE BHUILIATY JOTIOMOTH 13 3a-
BJIAHHSIM IIIKOJH, BUHOIO POOOTOMABIIA, a, OT)KE, HEMAE IiJICTaB JIJIsi MaTepiabHOI
BiANOBIHabHOCTI» [1, ¢. 153].

BpaxoByroun, mo A0 BUXITHOI JOMOMOTH BHSBISIOTHCS HE3aCTOCOBHUMH
KJIACUYH1 BHU3HAYEHHSI FapaHTIMHUX BUIUIAT Ta KOMIIEHCAL[IMHUX BUILIAT, BOaya-
€THCS JIBA MOXKJIMB1 BapiaHTH BUPILIEHHS TUTAHHS [IPO MPABOBY MPUPOAY BUXIIHOT
nornoMoru: 1) meBHa Moaudikailisi 3MICTY MOHSATh «TAapaHTIWHI BUIUIATH» a0o0
«KOMIIEHCAIIHI BUILUIATW» 3 TUM, 1100 BOHM BPaXOBYBaJIM BKJIIOUEHHS J10 iX 00cCs-
Iy BUXIJHOi JOMOMOTH. Biblll iIMOBIPHUM y IIbOMY BHUMAIKy BUAAETHCS MOMKIIH-
BICTb «BKJIIOYUTH» BUXIJHI JOMOMOTH JI0 KOMIIEHCALIMHUX BUIUIAT, BU3HAYUBIIU
OCTaHHI SIK BUIUIATHU, BCTAHOBJICHI ISl BIIIIKOAYBaHHS MPAI[IBHUKY HE JIMIIE BU-
TpaT, OB’ SI3aHUX 3 BUKOHAHHSM HUM TPYJIOBUX YH IHIIUX O0OOB’SI3KiB, TOOTO 3 ic-
HYBaHHSM TPYJOBHX BIAHOCHH, ajie 1 3 MPUIIMHEHHSIM TPYJIOBUX BigHOCHH. [Ipo-
OnemMa TyT BOAYaeThCs B TOMY, IO «TPAIUIIMHI» PIZHOBUIW KOMITEHCAIIMHIX
BUILIAT, @ TOYHINIE iX pO3MIPH, K MPABUIO, MIAAAIOTHCS OLIbII-MEHII aJIeKBaTHIN
OLIHI, fK 1 IIOHECEHl MNPAaLIBHUKOM Yy 3B’S3Ky 13 BHUKOHAHHSIM TPYAOBHX
000B’s13KIB BUTPATH; a MOTEHUIMHI «BTpaTH» NpAaLliBHUKA B1Jl TPUIUHEHHS TPYAO-
BUX BIJIHOCUH TIepe0auyuTH MIPAKTUIHO HEMOKIIUBO; 2) GOpPMYITFOBAaHHS BUCHOBKY
Ipo Te, 110 BUXIJHA JOIMOMOra 3a CBOEI CYTTIO, IPUPOJIOI0 HE HAJEKHUTh HI JIO
KOMIICHCAIlIMHUX, HI JO FapaHTIMHUX BUILIAT 1 € BUILJIATOI OCOOJIMBOrO POAdY, Sul
generis. OcTaHHI# BapiaHT BUAAETHCS HaM OUIbII MPUAHITHUM.

Buxinny nomoMory, TakuM YHHOM, MOKHA BHU3HAUUTU SIK OCOOJIMBOTO POJY
IPOIIOBY BUIUIATY, SIKa HE MOB’S3aHA 13 IHIIMMHU BUAAMH PO3PAXYHKY HPH 3B1JIb-
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HEHHI, 1 BUIJIAYY€ThCSA MPALIIBHUKOBI B PO3MIpP1 Ta MOPSAKY, BU3HAUEHUX 3aKOHOM
Ta KOJEKTHUBHUM JOTOBOPOM, Y 3B’S3KY 13 PO3IpBaHHSIM TPYJOBOI'O JOTOBOPY Ha
OKpPEMHX I11JICTaBaX, BU3HAYEHUX 3aKOHOM.

3aiiBUMU, Ha HaIly AYMKY, € HAMaraHas B sIKOCT1 O3HAKH BUX1JHOI JOMOMOTHU
HABECTHU SIKECh OOMEXKEHE KOJIO MIJCTaB PO31pBAHHS TPYJIOBOTO JOTOBOPY, 3a SKHX
BUX1JHA Jonomora miansirae Bumiati. Hanpuxman, JI. O. Kapnenko Bkasye, 1110
BUXIJJHA JIOTIOMOTa BHUIUIAYYETHCS y pa3i MPUIUHEHHS TPYJOBOTO JOTOBOPY HE 3
BHUHM TpaniBHuKa [6, ¢.102]. Take yrodyHEeHHS 3arajioM HE CyIepeYuTh Cy4acHOMY
BITYM3HSIHOMY PETYJIIOBAHHIO BITHOCHH IOJO BUXITHOI JIOMMOMOTH, SIKIIO «BUHY
MpaIiBHUKA» PO3YyMITH SIK CYTO IOpUANYHY Karteropiro. OmHAK, SKIIO 3BEPHYTHUCS
JI0 CBITOBOT'O JIOCBIJly, TO HEMOOAMHOKUMH € BUMNAJKU, KOJU BUXIJIHA JOTIOMOTa
nepeadavyaeThes 1y BUMAAKax, KOJIU 3BUIBHEHHSI TAKH MOB’SI3aHO 13 BUHHUMH IS~
mu npariBauka. Tak, O. B. JlaBpiHeHKO HaBOAUTH Taki AaHi: «Y OIBIIOCTI KpaiH
15 JI0MIOMOra IMPU3HAYAETHCS 32 yCiMa IM1JICTaBaMH MPHU 3BUIBHEHHI 3 1HII[IaTUBU
aJAMIHICTpaIlll, 32 BUHATKOM JUCIHUIUIIHAPHOTO 3BUILHEHHS 0€3 MomnepeKeHHs 3a
rpy0e mopyIlIeHHs TPyJOBUX O0OB’s3KiB, a B ITanii — npu OyAb-sIKIM 3BUIbHEHHI,
He3aJIeXKHO BiJ Woro miactaBu» [9, c¢. 283]. lllogo ocTaHHBOrO MPUKIATY, 32 Ja-
Humu O. B. Tumenko, B Itamii npamiBHUKY, SKU BUMHUB TPyOe MOPYIICHHS TPY-
JIOBUX O0OB’S3KIB, BUILJIAYY€EThCS BUX1AHA JIOMIOMOTa B PO3Mipi MICSIYHOTO 3apo0i-
TKy 3a KOXXeH pik po6otu [20, c. 76]. binpiie Toro — cydacHWil cTaH TpPyIO-
IIPaBOBOI'0 PETYJIOBAHHS IPABOBIAHOCHH IIOJAO BHXIJHOI JOIMOMOTH B YKpaiHi,
KWW NIMCHO XapaKTepHU3y€eEThCsl THUM, IO B YCIX BUIAJKAX PO3ipBaHHS TPYAOBOTO
JIOTOBOPY Ha TiJCTaBl BUHHMX JIi MpaliBHUKA BHIUIATa BUXITHOI JOTIOMOTH HE
nepedavyeHa, He BIAMOBIA€ B 1IbOMY BiJHOIIEHHI nojoxeHHsM Konsenuii MOIT
Ne 158 npo npunuHeHHs TPyAOBHX BIJHOCHH 3 1HIIIaTUBU pobotonasus [13] (pa-
tudikoBana Ykpainoto B 1994 p. [14]), maparpad 3 crarti 12 sK0i 10omycKae mo3-
OaBJIeHHsI MpaBa Ha BUXIAHY JAOMOMOTY ab0 aHaJOrI4HI BUILIATH JIMILE y pa3i 3Bi-
JILHEHHS 32 CEpHUO3HY NMPOBUHY.

3apyOikHa Hayka IpPU BU3HAYECHHI MPABOBOI MPUPOAM BUXIAHOI JOMOMOTH
BpaxoBYy€ HE JIMIIE 11 MPaBOBUH 3MICT, ajie TAKOX 1 COIllaJbHO-EKOHOMIUYHMM. SIK
3aznayvae [. S1. KucenboB, «topuanyHa npupojia BUXiIHOT JOTIOMOTH TP 3BLIbHEH-
Hl BUKJIMKae criopu. OaH1 IOPUCTH TIOBOJASTH, IO 1€ PI3HOBUJ BIAKIAACHUX BHU-
I1aT, CBOTO POy CTBOPEHA MPAI[iIBHUKOM HOT0 YacTKa y BJIACHOCTI MiITPUEMCTBA,
sKa 3pOCTa€ Pa3oM 13 30UTBIIEHHSM TPYAOBOTO CTaXYy. [HIII CTBEPIKYIOTh, IO BH-
XiJHA JOTIOMOTa — 11€ KOMITGHCAITis 3a KOy, 3aB/IaHy 3BUIBHECHHSM, YChOTO JIMIIIE
3ac10 3aXUCTy KUTTEBOrO PIBHA IpalliBHUKA, IKHI JONOMAarae ioMy MpoTpUMaTH-
cs meBHUHM vac 0e3 pobotu» [7, c. 159-160]. Cam aBTOp BBakae€ MPUHHATHIIIAM
nepiie TpakTyBaHHS: «BHUXiJHA JAOMOMOra — 1€ PI3HOBU/ BIAKIAJEHOT 3apOOITHOI
IUIaTH, CKJIaJ0OBa BUTpAT MIANPUEMLIB HA OIUIATy poOouoi cuin. Sk pi3HOBU[ 3a-
pOOITHOT IJIaTU TPOIIOBI CyMH, NTPU3HAYEH] JIJIs1 BUILJIATA BUX1IHOI JIOTIOMOTH, T10-
BUHHI MaTH CTAaTyC 3apOOITHOI IJaTH 1, 30KpeMa, BUILJIAUyBaTHCS MPALIBHUKAM Y
NEePIIOYEProBOMy MOPSIKY, K 1 3apoOiTHA Mmiata npu OaHKPYTCTBI MIANPUEMCT-
Ba» [7, c¢. 160]. [IpakTuuHe BTUICHHS IIUX JBOX IIJXOJIB O3HAYaTHME 3ampoBa-
JOKEHHS 3B’ 513Ky PO3MIpPY BHXIIHOI JOMOMOTH IEpPeaycCiM 13 cTakeM poOoTH mpa-
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[IBHUKA y JAHOT0 poOOTOAaBLs (J1s MepuIoro miaxoay) ado 13 mijcrtaBaMu Ta 00-
CTaBMHAMM 3BUIBHEHHS Ta 0COOO0I0 MpaliBHUKA (I Apyroro miaxony). Yuxue
TPYJIOBE 3aKOHOJIABCTBO YKpaiHW BigoOpaxkae, ckopille, APyruil miaxia, audepe-
HIIFOIOYM PO3MIP BHUXIJHOI JIOMOMOTH BUKIIOYHO 3aJIKHO Bij MiACTaBU IMPHUIIH-
HeHHs TpynoBoro noroBopy. Konsenmist MOIT Ne 158, HaBnaku, OiibIle BTUTIOE
NepIui miaxia, nepeadadardu, o po3Mip BUXIJIHOI JOTIOMOTH ab0 aHAJIOTTYHUX
BUILJIAT «3aJIeKUTh, 30KpeMa, BiJ] CTaxXy pOOOTH ¥ po3Mipy 3apOOITHOI TLIATH»
(myukT a) maparpady 1 crarti 12) [13].

Bapro mo3uTuBHO OIIHUTH HOBENW y cdepl BUXITHOI AOMOMOTH, SKi Mepe-
6adeni npoexktoM TK Ykpainu, BkazaBiu Mpu IIbOMY 1 Ha OKpeMi X HEJIOTIKU:

1) nmudepenuianiss po3mipy BHXIJHOI JOIIOMOTH HPH 3BUIBHEHHI Y 3B 53Ky 13
CKOPOYEHHSAM 3aJIeKHO BiJl CTaXXy poOOTH MpaliBHUKA B TaHOTO PoOOTOAABI (10
I’ SITH POKiB — Y PO3MIpi CepeIHbOMICSYHOI 3ap00ITHOI MIATH; A0 AECSITH POKIB — Y
pPO3MIpi ABOMICSYHOI CEpeAHBOI 3apOOITHOI MIaTH; OUIbIIE JAECSITH POKIB — Y PO3-
MIp1 TPUMICSYHOI cepe/iHboi 3apo0iTHOI tiatn) (4. 1 cr. 252 npoekry TK Ykpainu
[15]). Lle, Ge3nepeuno, HAOIM3UTH HallIOHAJILHE TPYJIOBE 3aKOHOAABCTBA JI0 BXKE
sragyBanoi Bumoru Kouseniii MOII Ne 158 mpo 3anexHICTh pO3Mipy BHUXIJTHOI
JIOTIOMOTH BiJ cTaxy po6oTu. OpHak, Ha HAITy TyMKY, JJIsl TTOBHOT BIJMOBIIHOCTI
Kongennii MOIT Ne 158 HeoOXi1HO 3ampoBaJuTH Iu(epeHIlialicro po3Mipy BHUXi-
JTHO1 JOTIOMOTH 3aJIC’KHO B1JI CTXKY POOOTH 1 B IHIIMX BUIAIKaX i1 BUTLJIATH.

Kpim Toro, y Bumaakax 3BiIbHEHHs BariTHUX JKIHOK 1 )KIHOK, SIKI MalOTh JAiTeH
BIKOM JIO TPhOX POKIB a00 NUTHHY-1HBaJ1Ja, OJMHOKUX MAaTepiB, sIKIi MAIOTh JITEH
BIKOM 10 15 pokiB, y pa3si JikBigaIii :opuaIndHOi 0COOM — poOOTOABIIs, MIPUIIH-
HEHHs (13MYHOI0 0CO00I0 BUKOHAHHA (PYHKIII poOOTOAABIS, @ TAKOXK Y 3B SA3KY 13
3aKIHYEHHSIM CTPOKY TPYJOBOTO JOrOBOPY MEpeadadyeHO BUILIATY BUXIJHOI JIOIO-
MOTH y pO3Mipi HE MEHIIIE TPUMICSYHOI cepenHboi 3apo0iTHOI tuiatu (cT. 108 mpo-
exkty TK Ykpainu [15]);

2) 3an04YaTKyBaHHS BUILIATH BUX1HOT JONIOMOTHY B pO3MIpi CEPEIHbOMICSIYHOTO
3apo0ITKY y pa3l po3ipBaHHs TPYAOBOIO JOTOBOPY: HA MIJCTaBl HE3 SIBJICHHS IpalliB-
HUKa Ha poOOTY OUIBIII SIK YOTUPHOX MICALIIB BHACIIIIOK TUMYACOBOT HEMPaIIe3/1aTHO-
CTi; Y pa3l MOPYIIEHHS MPaBWJI MPUUHATTS HA POOOTY HE 3 BHUHHU IMPAIIBHUKA; Y
3B’SI3KY 13 MIOHOBJICHHSIM Ha poOOTI MpalliBHUKA, KU paHillle BUKOHYBAB 110 pOOOTY
(4. 2 ct. 252 mpoekty TK Vkpainu [15]). 3aBasku 1uM HOBAIISIM BUILIATOIO BUX1AHOT
JIOTIOMOTH OXOTUTIOBATUMYTHCSL yC1 BUIAJIKH PO3IPBAHHS TPYIOBOTO JOTOBOPY 3 iHi-
IiaTUBU POOOTOAABIIA (KPIM JUCHUILIIHAPHOTO 3BUILHEHHS), 1110 HAOJU3UTh HaIllOHA-
JbHE TpyI0Be 3aKk0H0AaBCcTBO 10 BuMor Konsenuii MOIT Ne 158;

3) NiABUIIEHHS PO3MIPY BHUXIJHOI AOIMOMOTH Y pa3l NPUIUHEHHS TPYJIOBOTO
JIOTOBOPY Y 3B’SI3KY 3 MPU30BOM a00 BCTYIIOM Ha BIMICBKOBY CIIykOy, HalpaBJICH-
HSM Ha aJIbTEPHATUBHY (HEBIMCHKOBY) CIIykOy 3 JBOX MIHIMAJIbHHMX 3apOOITHHX
mat 3a cT. 44 K3nll Ykpainu [8] 1o qBoMicsuHOT cepeAHbO1 3apOo0ITHOI m1aTH (4.
3 c1. 252 npoekry TK Ykpainu [15]). UunHuUiA crioci6 BU3HAYEHHS PO3MIPY BUXIJI-
HOI 1I01OMOTY (BUXOJIA4YH 3 pO3MIpY MiHIMaJIbHOI 3apO0ITHOI IJIaTH) HE BiANOBIIA€
Kongenmii MOIT Ne 158, sika BCTaHOBIIIOE 3aJI€KHICTh PO3MIPY BUX1AHOI JOTIOMO-
T'U caMe Bij 3apo0iTHOT TUIaTH MPAIliBHUKA;
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4) BCTAHOBJICHHSI MOJIMBOCTI MEepeI0aYUTH Y TPYI0BOMY 200 KOJIEKTUBHOMY
JIOTOBOP1 BUILIATY BUXI1JIHOI JOIIOMOT'H MPH 3BUIbHEHHI 3 1HIIUX, HE Tepe10aueHnX
3aKOHOM, MIJICTaB, a TAKOX MiJABUIIECHHS PO3MIpiB BUXIJHOI Jomomoru (4. 4 CT.
252 npoekry TK Ykpainu [15]). BykBanbne tiiymauenns crarti 44 yunnoro K3nll
VYkpainu [§] Moke MPU3BECTH A0 XUOHOTO BUCHOBKY, IO KOJIEKTUBHO-/IOTOBIpHE
pEryaoBaHHs PO3MIpPIB BUXIJHOI JAOMOMOTH MOKJIMBE JIUIIE IOJ0 BUXIAHOL J0-
MIOMOTH TIPY MPUIIMHEHHI TPYJOBOTO JOTOBOPY BHACIIIOK MOPYIICHHS BIACHUKOM
a00 YIOBHOBa)KEHWM HUM OPTaHOM 3aKOHOJABCTBA MPO MPAII0, KOJEKTUBHOTO YU
TpyI0BOTO jJoroBopy (crarti 38 1 39).

Kpim Toro, HasBuuit me oauH Henomik npoekty TK Ykpainu. Yactuna 5 cr.
45 mpoekty TK Vkpainu [15] nepeadayae 1omaTkoBi MiACTaBU NPUMTUHEHHS TPY-
JIOBUX BIJIHOCHH 3 MPAI[IBHUKOM, SIKUH MpalIO€ 32 CyMICHUIITBOM, a CaMe€ y pasi:
1) mpuiHATTS TpaImiBHUKA, IS IKOTO I po0oTa Oy/1e OCHOBHUM MiCIIeM pOOOTH;
2) OOMEXEHHSI CYMICHUIITBA Y 3B’SI3KY 3 OCOOJMBUMHU YMOBaMHU Ta PEKUMOM Mpa-
ui. Hapa3i MoxyTb OyTH 3BUIbHEHI 32 IUMM M1ICTABAMU JIMILE NMPALIBHUKU JEPKa-
BHUX IMIANPUEMCTB, YCTAHOB 1 opranizaiii (1. 8 [losoxeHHst Tpo yMOBH poOOTH 32
CYMICHMIITBOM TIPalliBHUKIB JE€p)KaBHUX IIANPUEMCTB, YCTaHOB 1 OpraHizarii
[12]), npu nbomy — 6e3 BuxigHoi gonmomoru. Yactuna 5 ct. 45 npoekry TK Ykpai-
HU [15] Takoxk mependavae, M0 B IUX BUMAJKAX MPOBOJUTHCS 3BUILHEHHS 13 BU-
IJIATOI0 BUX1IHOI JOTIOMOTH, ajie il po3Mipy YOMYCh HE BCTAHOBIIIOE.

BucnoBku. Buxigna nqomomMora 3a CBO€IO CYTTIO, IPUPOJIO0 HE HAICKUTH Hi
JI0 KOMITCHCAIIMHUX, HI JO rapaHTIMHUX BHUIUIAT 1 € BUIIATOK OCOOJIHUBOTO POy,
sui generis. BuxigHy 101oMory MOXKHa BU3HAUUTHU SIK OCOOJIMBOTO POAY TPOIIOBY
BUILJIATY, SIKa HE MOB’s3aHa 13 IHIIMMHU BUAAMH PO3paxyHKY IPH 3BUIbHEHHI, 1 BU-
IUIAYyETHCS MPALIIBHUKOBI B PO3MIpI Ta MOPSAKY, BU3HAYEHUX 3aKOHOM Ta KOJIEK-
TUBHUM JIOTOBOPOM, Y 3B’SI3KY 13 PO3IPBAHHSIM TPYAOBOrO JOTOBOPY Ha OKPEMHX
MCcTaBax, BU3HAYCHUX 3aKOHOM.

[ToMuIKOBUMH BUIAIOTHCS TIYMAUCHHS BHXITHOI JIOTIOMOTH SIK Pi3HOBHUIY
coliaibHO-3a0€3MeuyBalIbHUX BUILIAT Ta K 3aX0/1y IOPUAUYHOI BiIOBIIATBHOCTI.

YunHe Ta, HA KaJlb, NMEPCIEKTUBHE MPABOBE PEryJIOBaHHS BITHOCUH IOJO
BUXIJIHOI JIOTIOMOTH B YKpaiHi HE IIIJIKOM BIJMOBIIAIOTh MOJOKEHHsAM KoHBeHITIT
MOII Ne 158 npo npunuHEHHs TPYAOBUX BIIHOCHH 3 1HIIIIATUBU POOOTOIABIIA.

Hosenu y cdepi BuxigHoi qonomory, ski nependadeni npoektom TK Ykpai-
HU, CJII/I BU3HATH B LILJIOMY MO3UTUBHUMU. B TOM ke "ac nist y0CKOHAJIEHHS Tpa-
BOBOI'0 PETYJIFOBAaHHS BIJIHOCHH IIOJO0 BUXIAHOI JOIMMOMOTH BOAYAETHCS 3a JOILIb-
HE 3arpoBauTu AU(EpeHIianiio po3Mipy BUXITHOT TOMOMOTH 3aJI€KHO BIJl CTAXY
poOOTH B YCiX BUIAIKAX ii BUILIATH.
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Zolotukhina L. O. Dismissal pay: legal nature, problems of currently in force and
perspective legal regulation. The issue of legal nature of dismissal pay is considered in the present
scientific paper. In Ukrainian science of labour law the discharge pay is commonly considered to be
a kind of either warranty payments, or compensative payments. It is ascertained that the dismissal
pay by its essence, nature concerns neither compensative payments nor warranty payments and
appears to be a different specific payment, sui generis. Some particular problems of currently in force
and perspective legal regulation of dismissal pay relationships are considered. Dismissal pay may be
defined as a specific monetary payment that has nothing to do with the other payments settling with
the dismissed employee, and is paid to the dismissed employee according to the legal provisions of
law and collective agreement, if the labour legal relationships were terminated for the specific range
of legal reasons ascertained by the legal provisions of law and collective agreement. The
interpretations of dismissal pay as one of the social maintenance payments and as one of the legal
responsibility measure seems to be fallacious. Currently in force and perspective legal regulation of
dismissal pay relationships in Ukraine, unfortunately, do not meet the legal demands of the
International Labour Organization Convention concerning Termination of Employment at the
Initiative of the EmployerNe 158 in full measure. The draft Labour Code of Ukraine provides some
novels concerning legal regulation of dismissal pay relationships. Those novels on the whole may be
estimated positively. They approximate Ukrainian labour law to the provisions of Labour
Organization Convention concerning Termination of Employment at the Initiative of the EmployerNe
158. It is reasonable to adopt the dismissal pay volume differentiation depending on the labour
experience in all cases when it should be paid.

Keywords: dismissal pay, warranty payments, compensative payments, labour legal
relationships termination.
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