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MEIIAIIA B AISIJIBHOCTI AIBOKATA TA CYJIL:
OCOBJIMBOCTI PEAJII3AIIIL

VYV cydacHOMY CBiTi Mefiallisi € HeBiJl'éEMHOIO YaCTHHOIO aJBOKATCHKOI Ta CYMIIBCHKOL
nisutbHOCTI. Ile BimOyBaeThCcsl depe3 Te, MO HaBiTh HAWCYBOPINI MOKapaHHS HE 3YMHUHSIIOTH
3pOCTaHHS 3J0YMHHOCTI. ToMy Memialis MOXKe€ CTaTH THM KOMIIPOMICOM Y CHUCTEMi
CYy[IOYMHCTBA, 110 HaJa€ MOXKIHMBICTH IOBHOIO MIpOI0 BpaxOBYBAaTH IIO3WIIi CTOPIH 1,
BOJIHOYAC, Oyzae OUIbII palioHaTbHUM 1 €KOHOMHHMM 3aCO00M JIOCSTHEHHSI METH NPaBOCY IS
MOPIBHSHO 3 TPaJMLIHHAM IPOLECOM BHUPILMIEHHS CYJOBHX CIIpaB. BaxxiuBa pojb BiJIHOBHOTO
npaBocynis € puzHaHoto OOH, Pagoro €Bponu, €Bponeiicbknm Corozom. [IpakTuaHO B yCiX
eBporeiicbkux Kpainax, a takox CIIA, Kananmi, ABcrtpanii y mpoueci 3aificHEHHS
KPUMIHAJILHOTO CYJIOYHHCTBA Mepei0adeHo 3aCTOCYBaHHS BiJTHOBHOTO IMiIXOY.

Mepiamiss — CTpyKTypoBaHa JOOpPOBiIbHA Ta KOH(IASHIIIHHA MpoIeIypa M03acyI0BOTO
BPETYIIIOBaHHS cHopy (KOHQIIKTY), y sKid MemiaTop (IOCepenHHK) J10IIOMara€ CTOpOHaM Y
PO3yMiHHI IX IHTEpeciB Ta MOIMIYKY e(EeKTHBHHX IUIAXIB IOCATHEHHS B3a€MONPHUITHATHOTO
PpIIIeHHS.

Mertoro Menialii € po3risiiaHHs, 0OTOBOPEHHS, YCBIIOMJIEHHSI 1 ONpALIOBaHHS Jy)Xe
CKIIAZIHOT KOHQIIKTHOI (MpoOIeMHOT) cHTyamii 3a/1J1s1 HaiO1IbIT ONTUMATLHOTO BUXOAY 3 Hel.
B oOroBopeHHi Mae OyTH Miclie pi3HUM TOTJISIIAM, TyMKaM, iHOI HECYMICHUM, IIOJI0 CAMUX
nozii abo BapiaHTIB BUXOJY i3 BaXkKoi cuTyauii. Pe3ynbraToM ycrinHoi Meaiamii € focsruyra
i1 yac 0OroBOPEHHS KOHKPETHA yroJia. PileHHs, NpuiHATI yHACIIZOK Meaianii, MOXyTh OyTH
3aKpIiIUICHI B YroJli JIWIIe B pasi, AKI0 KOKHA 31 CTOPiH KOHQUIKTY (Cropy) iX BH3HAE i
IIPUIMAE.

Tax, manpukiazn, y HiMmeuunHi, 3rifHO 3 JOCHTIIKEHHSIMH, TIpodecop mpasa i MeaiaTop
Tomac TpeHUek po3pi3HSAE KOPIOPATUBHY MeIiallilo BKIIOYHO 3 MEMialli€lo TPYIOBHX
KOHQUTIKTIB, CIMEHHY Memiamito, Memiamilo MiXK KEpPTBOIO 1 KPUBAHUKOM (BiIHOBHE
TpaBOCYIA), MIKITBHY MeJiallilo Ta MeJliallilo y rpoMasi. Floro cniBaBTOpH 101a0Th y SKOCTI
OKPEMHX BHIIB TAKOX MEJiallil0 Y CIaJKOBOMY TIpaBi, y OyIiBHHUIITBI, KOMEPIIHHINA Memiaii,
Meniamii y moBkuwI, y chepax OaHKPYTCTBa, CTpaXyBaHHs, MEAialilo B aJMiHICTPAaTUBHOMY
TpaBi, coliaJbHOMY TpaBi, CIIopax LI0A0 OXOPOHH 3I0POB’s, Y CIIOpax LIOMO0 IHTEIEKTYIbHUN
BIIACHOCTI.

3BUUAHO, Meiallis pO3TIAIAETHCS SIK aTbTePHATHBHIM CIIOCIO BUPIIIEHHS CITOPIB, IO
BK€ BUHMKJIM MK CTOPOHaMH, a 3 4aCOM CTaJla IPOLEIypoIo, 0 CIIPIMOBAHO HA 3armo0iraHHs
koHGuTiKTY. Hapasi, 3aiexHo Big MeTH MPOBENSHHS MPOLEAYpPH Memiamisi MOMUIIEThCS Ha:
MeJialiio 3arno0iraHHs cropaM, ado NPEBEHTHBHA Mejialis, METoro sKoi € mpodinakThka
KOHQUIIKTIB Ta CIIOPiB, II0 MOXXYTh BHHHUKHYTH B MailOyTHbOMY; Meiallif0 BpETYJIIOBaHHSI
CITOPiB, TOOTO MeiaIlisl B CITopax, M0 BXKE BUHUKIIA MiX CTOPOHAMH.

JlromuHa, sika 3BEpHYJIACh 110 TOTIOMOTY 0 a/IBOKATa YacTillle 32 BCE YUaCHHUK JOBIOl Ta
3aIUTyTAHOI iCTOPII, e € Oe3JiY HEMPUEMHUX eMOIIiHA. AJTBOKAT IJIsl HBOTO — 1€ OCTAaHHI MaHC
yce BHIPABUTH Ta HajaroguTH. Uepes 1e OaraTo agBOKATiB CTUKAIOTHCS 3 TAKUM SIBHILEM, 5K
npodeciiiHe BUTOpaHHs, SKe BHKJIMKAHE HAIJIUIIKOM €MOIH KINEHTIB, 3 SKHMH aaBOKaTy
JIOBOJMTHCS PO30OUpaTHCSL.

3BepHEHHS JI0 MeiaTopa Moxke OyTH KOPHCHHUM 1 aJIBOKATy i HOTo KIII€HTY 3a KiIbKOMa
acriektamu. [lo-miepire, Takwii BHJ BHPIMICHHA KOHQIIKTIB 3HIMAE EMOINHY CKIIAJOBY
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koHQuTiKTY. HaBiTh y pa3i He BAAIOi MeAialli mijx 9ac sSKOi CTOPOHU HE 3MOTIIM JJOMOBHUTHCH,
KIIIEHTY CTa€ 3pO3yMiJI0 YOTO caMe BiH XOue BiJ LOI'O CYIOBOTO MPOLECY, IMOKPAILy€EThCSI
HOTO eMOITIHHUI CTaH. A MO-Apyre, B aBOKaTa 3 ABISETHCS BUIBHHIN Yac 1 CHIIH, 4epe3 Te, 10
BiH He Oepe yyacTb y 1jbomy npoueci [1].

Iepuri kinpka 3ycTpiyeil MeaiaToOp MPOBOAWTH i3 ajBOKaTtamMu cTOpiH. Ha 3ycrpidax
0OT'OBOPIOETBCS MOMKITUBICTh Ta JOIUIBHICTh TMPOBEJACHHS TPOIEIypH. Bupimryerbes, 1o
poboTa MOXJIHBA, JHIIE OKPEMO 3 KOXXKHOIO 3i cTopiH. HacTymHi kinmbka 3ycTpiueit
MIPOBOJIMITUCS 3 KOXKHOIO CTOPOHOIO y PUCYTHOCTI ajBokaTa. [1icis Toro siKk yYacHHKH MOYajn
JOBIpATH MemiaTopy Ta camiil mporemypi, poboTa mpomoBxuiacs 0e3 amBokatiB. Komun
CTOPOHM 3MOTJIM JOMOBHTHCS IpO TOJIOBHE — IXHIO TOTOBHICTh 3HAiTH CIiIBHE Ta
B3a€MOBUTIIHE PIIICHHS, aJBOKATH MOBEPHYIHUCS 10 MPOIECAYPH SIK KOHCYJIBTAHTH IIOJ0 YMOB
MeiaTHBHOI yroau. 3a3HaueHUH MTPHUKIIA]] TIOKa3y€e MOXIJIMBOCTI y4acTi aJBOKaTa y IMpOIeIypi.

Mepmiamiss MoXe IHTErpyBaTHCS JO MiSUIbHOCTI FOPHCOUKIIIHHUX OpraHiB JaBOMa
INUIAXaMU: SK CAMOCTIHAa TMpoIeaypa, Ta sK TEXHOJOTIS BPEryIIOBaHHS KOHQIIKTY.
Hanpuknan, y nepiioMy BUIAAKy MeIiallisi MOKe iHTErpYBaTHCS 10 CYJOBOIO MPOBAKSHHS
SIK CaMOCTiffHa TIpoIleaypa, IO MPOBOIMTHCS CIHEMialbHO cepTH(IKOBaHUMHU Oco0amMu Ta
3BEPHEHHS JI0 SIKOi MOXJIMBE Ha Oyab-skiil cranii nmposamkenHs B cyxi. [opsn i3 mum,
3aKOHOJJABCTBO, MOKJIAIal04YH Ha CyAJIiB 000B 130K CIPHITH CTOPOHAM Y BPETYJIIOBaHHI CIIOPY,
He 3a00pOHsI€ 3aCTOCYBaHHS TIEBHUX MEIaIlifHIX HABHYOK Ta TEXHOJOTIH caMUM CyIUICIO i
gac po3risany chpaBd B cyni. CydacHi TEHIEHINI MO0 TOCHICHHS B3a€MOJIl MemiamiiHo1
MPOIEAYPH Ta CYAOYMHCTBA 3YMOBIIIOIOTH HEOOXIMHICTh MPUAUICHHS OKpPEeMOi yBaru
BUAIB. Y JiTeparypi BIICYTHS €AHICTh HOTJBSIIIB IOJO HAa3BM 3a3HAYEHOTO BHIY Mejiarii.
30KkpeMa, MOXKHA 3yCTPITH TaKi Ha3BH, SIK CyIOBa MeIiallis, MPHUCYIOBa MeIiallisi, Meiarlis,
aHeKcoBaHa CyZoM, HaOJKeHa J0 Cydy Mefiallis; Memiamis, MoB’s3aHa i3 CYIOM, TOIIO.
[IpoTe 4iTKOrO PO3MENKYBaHHS MiX 3a3HAYCHUMU MOHATTSIMH aBTOPAMU HE TPOBOAUTHCS, IO
JIa€ 3MOTY 3pOOHTH BHCHOBOK, IO 3araJioM iZIeThCsl PO TIEBHI BapiaHTH iHTeTparii Memiamii B
CyIOBY cucTemy [2].

Jnst ananisy BuniB Memianiii 3 TOYKH 30py ii 3B’SI3KY 13 CyZI0BUM IPOBA/KEHHSM 32 OCHOBY
MoKke OyTH B3ATO KiJibka KpurepiiB. [lo-mepiie, ypaxoByroun MoIepeqHIO Kilacudikaliio Ioao0
MOJIUTY MeJiallii 3arajioM Ha TpWBaTHY Ta IHTETPOBaHY, MOXKHA 3alpOITOHYBAaTH 3aJIe)KHO BiJI
cmoco0y  B3aeMofii  mpouemypu — Memdiamii came i3 CyJOBHM  MPOBA/KCHHSM,
BHOKPEMJTIOBATH:IT03aCyI0BY MeJiarlifo, TOOTO MPUBATHY MEIiallifo B CIIOpi, IO HE TepeIaHuii Ha
pO3TISIN Cymy, SKa € CaMOCTIHHMM CIOCOOOM albTepHATHBHOTO BHUPIIIEHHS CIIOPIiB, iCHYE
MapaieNbHO 13 CYJOBAM TMPOB3XKCHHSIM Ta TIPOBOIUTHCS HE3AICKHUMH PUBATHAMH
MeJiaTopaMu;, TMPUCYIOBY Meiallifo, TOOTO Meiallito, ska MPOBOAUTHCS HIOM TpU Cyadi, €
IHTETPOBAHOIO B CYHOBE IPOBAKCHHS, BHKOPHUCTOBYETHCS IUISI BHPIIMICHHS CIOPIB, IO, 5K
NPaBUJIO, Y)KE€ CTAIN HNPEAMETOM CY/IOBOTO PO3IVIAY, 3a 3TO/I0I0 CTOpiH abo 3a MPHU3HAYECHHSIM YH
PEKOMEHAIIIEIO CYILII.

IIpomec 3acTocyBaHHS Memialii He OOMEKEHHU >KOMHOIO Tamy33io mpasa. Lle moxe
OyTH: NPUMHUPEHHSI MOTEPIIOro Ta MPABOMOPYLIHUKA, SKIIO BYMHEHO 3JMOYMHH HEBEIHKOT
TSDKKOCTI 4N HeoOepeKHHUI 3JI0UMH CepellHbOT TSKKOCTI; HaJlaroXKEHHS CTOCYHKIB HOAPYXOKS
Ta BCTAHOBJICHHS HOPMAaJIbHHUX B3a€MHUH TI03a [UIIOOOM; JOOpOIMOpSIIHE CYCIACTBO;
MOPO3YMIHHSI CTOPiH y TPYJIOBHX IPaBOBIJHOCHHAX; BHpILICHHS NPOOJIEM BIiIIIKOTYBAaHHS
MOpajJbHOI Ta/ab0 MarepiaJibHOI INKOJIM; Y Tajdy3l KOPIOPaTUBHOTO YIPaBIiHHSI —
yperyaoBaHHS KOH(QUIIKTIB MK WICHAMH paji 1 BCTAHOBICHHS MEX MIX HArsIoM Ta
YIPaBIiHHSAM, CIOPIB aKIiOHEPiB Ta iHBECTOPIB, MiX KOMIIAHI€I0 Ta TOCAJOBUMHU OCOOAMH
TOIIO; B aJIMIHICTPATHBHUX CIIPaBaX — YPETYIIOBAaHHs CIIOPY MiXK OpraHaMH Jep>KaBHOI BJIAIU
9 MICIIEBOTO CaMOBpPSTyBaHHS 1 TPUBATHUMH Oco0aMH, IO CIPSAMOBaHE HAa MHUpHE
BUpILIEHHS ITyOJIYHO-IPaBOBUX CHOPIB, HAJAaro/KEHHS MAiaJlory MDK TpOoMaJsHaMH Ta
OpraHamH BJIaJIH.

OTXe, y CydaCHOMY CBIiTi TaKWi CIOCIO BHpPINICHHS WX NMUTaHb BiIXOAWTH HA IPYTHA
mwiaH. [le cTae MOKITMBUM 3aBISIKM CTPIMKOMY PO3BUTKY MeJiarii, o mMae 0arato mepemar:
3pO3yMIHIA MPOIIEC, IO HE MA€E CTUIBKU MPAaBHJ Ta HIOAHCIB, SK CYIOBHI; CKOHOMIs 4Yacy,
Meiallisi TpUBa€e KiJlbka TOJIMH, MOYKIIMBO MICSIIb, SKIO CIpaBa My’Ke CKIaJHa, Ha BIIMIiHY Bij
CY/IOBOI, III0 TPUBAE POKAMH; YYACHUKU KOH(MIIKTY TPUMAIOTh BCE MiJl CBOIM KOHTPOJIEM, Y TOMH
yac, SK y CyIJOBOMY HE MAalOTh Takoi MOXJIMBOCTI; €KOHOMisi (iHAHCOBHX pECypCiB;
KOH(Q1IeHIIHHICTh Ta 30epexeHHs pelyTauii ToLO.
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LINGUISTIC FEATURES OF MEDIATION

Being a form of Alternative Dispute Resolution (ADR) mediation occasionally
implicates two parties and a mediator. The mediator is considered to be the «qualified neutral»
or unbiased individual who helps the parties communicate [1, p. 134]. The crucial purpose of
mediation is for the parties in conflict to come to a mutual agreement concerning the issues
which have arisen between them [2, p. 54]. Meditators take up the delicate situation in the
mediation. They have to control the process of the mediation simultaneously while giving the
parties control over the agreements, decisions and discussions between the parties as well. The
parties participating in the mediation can be the individuals in conflict, such as the couple in
divorce mediation, the lawyers representing the individuals or even the parties with their
lawyers [2]. A different approach is required according to the mediation specific needs. This
engages a great deal of flexibility, on the mediator’s role, in creating the approach that is
necessary for the specific moment within each mediation. Since mediations are centered on
conversation and communication between the parties facilitated by the mediator, the mediator
has to possess adaptive language skills.

To look into how mediators adapt and alter their language to fit the situation, mediations
were observed and analyzed from the perspective of a linguist. A linguistic analysis of
mediators’ language provided a better idea of what kinds of mediation strategies mediators are
using and what steps they take to change the views and attitudes of the parties or issues in the
mediation. A study such as this will provide better guidelines for mediation training, as well as
linguistically focused identification of the language strategies used. Although mediation
training is typically very effective and often emphasizes the personal styles of each mediator, a
congruent set of guidelines of the possible techniques that are available for each mediation
would help train mediators from different backgrounds, educations, and experience with
mediation, law and other forms of ADR.

Many mediation books and mediation training manuals are describing the basic ideas of
the most significant and essential mediation techniques. Many scholars in mediation are
concerned with how these works focus on learning through experience [3]. Although this is
often a very informative way of learning, it does not make the best use or inclusion of the wide
variety of techniques available to each mediator. It can cause problems for specialized
mediators within real-time, quickly changing, complex and diverse mediations. Although a
certain set of strategies may work for a mediator for a few cases, eventually they will be
confronted with situations for which they are not prepared. Without a proper understanding of
the range of mediation techniques available to each mediator, such conflicts can cause
mediators to stumble on the issue and lose control of the mediation process and the parties.

Not only is mediation concentrated on the linguistic definitions of a productive
conversation, but it also falls under the theory of legal discourse. Although mediation does not
make use of the typical legal discourse found in trials and courtrooms, it is a form of legal
discourse having to do with resolving issues and understanding the facts of a specific situation
[4, p. 86]. Study in legal discourse is focused on the «nature, functions, and consequences of
language use in the negotiation of social order» [4, p.67]. This research focus needs to be
narrowed to describe mediation discourse, as mediation is not strictly focused on «social order»
but instead tends to focus more on social relationships, personal issues, and, of course, legal
issues.

Mediation is not strictly taught in law schools, nor does one have to be a lawyer to
become a mediator. Mediation training is usually an independent set of classes or sessions in
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