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ABSTRACT

Kseniia Kosiachenko, Kateryna Artemieva, Irina Kuts. Parties to the executive proceedings:
rights and obligations of the debtor. The article analyzes the set of rights and obligations of the debtor in
enforcement proceedings, as well as outlines the problematic aspects of their implementation in Ukraine.
The actual imperfection of the normative legal support of guarantees of protection of the debtor's rights in
the process of enforcement proceedings is highlighted. Attention is paid to compliance with the principles of
the rule of law, proportionality of measures applied during enforcement of decisions and the scope of
requirements for the decision, to ensure full procedural and substantive rights of both debtor and debt
collector, and equality of the parties. Judicial practice in Ukraine has been studied, which indicates the main
types of abuse of the debtor's legal status, in order to evade enforcement. Emphasis is also placed on certain
ways of concealing property by the debtor, which are not explicitly prohibited by Ukrainian law. The issue
of lack of legal response mechanism and gaps in the current legislation, which create opportunities for the
debtor to deliberately avoid the execution of court decisions or other bodies, is highlighted.

This study examines some problems related to the inability of the debtor to appeal against certain
decisions, actions or inaction of the state executor administratively, the lack of mechanisms to protect and
restore the debtor's rights in case of abuse, illegal actions by public or private executor.

Keywords: parties to enforcement proceedings, debt collector, debtor, enforcement proceedings,
personal expression of will, court decision, private executor, legal status.
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OCOBJIMBOCTI CTBOPEHHS OKPEMHUX IOPUJINYHUX OCIb

Y crarti AOCHIKEHO OCOONMBOCTI CTBOPEHHS OKpPEMHX IOpUAMYHHX o0cib. PosrmsHyTo
HOPMAaTHBHO-TIPABOBI 3acaJyl CTBOPEHHS IOPHIWYHOI OCOOM BIiAINOBIHO 10 3aKOHOJABCTBA YKpalHU.
BU3HAYEHO EJIEMCHTH JKMTTEBOrO LHMKIY IOPUAMYHOI OCOOM Ta MOHATTS MEXaHi3My CTBOPECHHS
IOPUIMYHOI 0COOH.

Ha cy4dacnomy etami Oyiio yxBaJeHO YMMaIo 3MiH 0 KOJAH(IKOBAaHUX HOPMATHBHHX aKTiB, SIKi
PETYJIIOI0Th NUTAHHS CTBOPEHHS Ta (D)YHKUIOHYBaHHS IOPUIUYHUX OCIO, IPOTE Ha IbOMY €Tarli IUBIJIbHE
Ta TOCIOJAPChKE 3aKOHOJABCTBO MICTUTh YMMAJO HEAONIKIB Ta CYNEPEeYHOCTEH, IO HEraTHBHO
BiOMBAETHCS HAa 3pOCTAHHI AMHAMIKM peecTpanii IopuandHux oci6 B Yxpaini. FOpuaudna ocoba, sk i
¢i3uyHi 0coOM, Ma€ CBIM XHUTTEBHI LUKJI, IO PO3NOYMHAETHCS 3 MOMEHTY 3aCHYBAaHHS (CTBOPEHHS)
opraHizamii 10 MoMeHTy ii mpunuHeHHA. CTBOpEHHS IOPUANWYHOI OCOOM SK OAMH 3 EJEMEHTIB ii
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JKUTTEBOTO IMKJIy SIBISIE COOOI0 CKIAQAHMH TWpoIEec, IO OXOIUIIOE CIIEKTP MarepialbHUX Ta
HpoIecyaJbHUX Ail, 00’€qHAHUX B eTanu abo CTajii, Ta CIPSMOBAHHMX HA HaJUICHHS IOPUIMIHOI 0COOU
CIIEKTPOM HEOOXIJHHMX BIIACTUBOCTEHL.

VY crarTi mpoaHaNi30BaHO 3aralbHUN MOPSJOK CTBOPEHHS IOPUIUYHHX OCI0, PO3KPHTO HOro
TOJIOBHI €Tamy BIAMOBIAHO [0 YHWHHOTO LHUBUIBHOTO Ta TOCIOJApCHKOTO 3aKOHOIABCTBA YKpaiHH.
PosrastHyTo 0cOOMMBOCTI CTBOPEHHS OKpEeMUX BHIB IOPUAWYHUX OCIO, a caMe MOpSAOK CTBOPEHHS
TOBapHCTBA 3 OOMEKEHOIO BiJIOBINANBHICTIO Ta TOBAapHCTBA 3 JOJATKOBOI BiJIOBiIAIBHICTIO,
aKIIOHEPHUX TOBAPHUCTB, IOPUAMYHUX OCIO-O0AHKIB, KPEOUTHUX CHUIOK. BU3HA4eHO, 110 OCOOIMBICTIO
CTBOPEHHS JOCII/DKYBAaHUX IOPUAMYHUX OCI0 € HAasBHICTh JOJJATKOBHX €TAIliB, SIKi MICTUTh MOPSIOK
CTBOPEHHSI I0pUANYHOT 0coOu. BeTaHOBIIGHO, MO 0COOMUBICTIO HAOYTTS CTaTycy IOpHIMYHOI 0COOHM Ta
3alHATTS HEIO NMEBHUM BHIOM MIsUIBHOCTI € JIeH3yBaHHs. [IpoaHani3oBaHO MpoOJIEMHI MUTAHHS, SKi
BUHHKAIOTh y TpOLEC] Jieraiizanii OKpeMHuX BUAIB IOPUIAWYHUX 0Ci0. 3po0JIeHO BUCHOBOK, IO OKpeMi
BUJM KOPHUIMYHHX OCi0 MaroTh CBOi OCOOJNHMBOCTI CTBOPEHHS, II0 BH3HAYAKOThH Creludiky HaOyTTs
HEBHHUM Cy0’€KTOM IpaBa IIOBHOIPABHOTO CTaTyCy Cy0’€KTa roCIoJaproBaHHs.

Kniwouosi cnosa: rpuouuna ocoba, cmeopeHHs IOPUOUUHOI 0COOU, MeXawism CMmEOpPeHHs
10pUOUUHUX OCID, 3AKOHOOABCMEBO.

IMocranoBka npodaemu. CydacHe CyCIUTbHE )KUTTS BaXKKO YSBUTH Oe3 y4acTi B HhOMY
IOPUIMYHUX OCi0, SIKi € TIpeJCTaBHUKAaMM 1HTEPECiB TPOMasH, CYCIIIbHUX I'PYH Ta JEp>KaBH,
TOMY 3HAUCHHS IMX CYO’ €KTIB Ui I[HBLIFHOTO 00OPOTY BaXKKO MEPEOIHUTH. AKTyalbHICTh
TEMH CTBOPEHHS IOPHJIMYHOI O0COOM 3yMOBJEHa THM, IO, HE3BAXAIOYW Ha HAasBHICTb
YUCIICHHUX KOIU(IKOBAaHUX aKTiB, CTEIiAIbHUX 3aKOHIB, SKi PETYIIIOIOTH 3aralibHi MMOJIOKESHHS
MIPaBOBOTO IHCTUTYTY IOPUAMYHKUX OCIO B YKpaiHi, KOHCTPYKIIiSl FOPUAMIHOI 0COOH, MEXaHI3M
il CTBOpEHHs Ta IHINI TMHTAaHHSA 3AJHIIAIOTHCS HENOCTATHHO BHBYCHMMH. BHACHIZIOK I[HOTO
IHCTUTYT FOPUIUYHOI 0COOM MICTHTh YUMAJIO TCOPETUIHHUX AUCKYCIHHUX MHUTAHb Ta MpoOIeM,
SIKI BUHHMKAIOTh Ha MPAKTHUII TPABOBOTO PETYJIIOBAHHS CTBOPCHHS Ta AISUIBHOCTI FOPHIUYHUX
0ci0 1 MOTPeOYIOTh HAJIC)KHOT'O YIOPSAKYBaHHS.

Ha cygacroMy etarmi OyJ10 yXBaJI€HO YMMAJIO 3MiH 10 KOJU(IKOBAaHUX HOPMATHBHHUX aKTiB,
SIKi PETYITIOIOTH TIMTaHHS CTBOPEHHS Ta (DYHKITIOHYBaHHS IOPHIMYHHX OCi0, MPOTE Ha IIbOMY €TaITi
IIUBIJIbHE Ta TOCIOAAPCHKE 3aKOHOIABCTBO MICTHTh YMMAJIO HEMOJIKIB Ta CyNEpEeYHOCTEH, IIOo
HEraTMBHO BIJOMBA€ThCS HAa 3pOCTaHHI JMHAMIKM peecTparii IopuaudHuX ocid B YkpaiHi.
3aBaaHHSAMA JOCTIHKEHHS € HeOOXIAHICTh 3’SICYBaHHS MEXaHi3My CTBOPEHHS FOPHIIIHOT 0Co0H,
foro enemeHTiB. OCOOIMBOTO PO3IJIAAY MOTpeOye aHaJI3 CTBOPEHHS OKPEMHUX FOPHUIMYHHUX OCiO,
OCKIJIbKH TTPOLIEC iX CTBOPEHHSI BiJIPI3HIETHCS Bijl 3arajIbHOTO MOPSIIKY.

Ananiz my0Jikaniii, B SIKMX 3aM04aTKOBaHO BHpimeHHs wuiei mpodJsemu. Cran
OTIpaIlfoBaHHs IIi€i TPOOJEeMATHKHM 3alUIIAEThCS HAa HEBHCOKOMY piBHI, TOMY MOTpedye
HO/ANIBIIOTO ynockoHajeHHs. OOpaHa Tema JOCHiUKEHHs Oylla IpeJMeTOM HayKOBHX Ipallb
J. Manbko «Jleritumaris i neramizaiis topuauaaoi ocobw», P. Iumku «Ctasii cTBOpeHHS
FOPUINYHOT 0OCOOM» Ta 1H.

Mertolo cTaTTi € BU3HAYCHHS OCOOIIMBOCTEN CTBOPEHHS OKPEMHX BHIB IOPHIMYHUX OCIO.

Buxnan ocnoBHoro marepiany. IOpuauuna ocoba, six i ¢isnuHi ocobu, Mae CBii
JKUTTEBUH IIUKJ, 10 PO3MOYMHAETHCS 3 MOMEHTY 3acHYBaHHs (CTBOPEHHsI) OpTraHizamii 10
MOMeHTY ii npunuHeHHs. CTBOpEHHS IOPUANYHOI OCOOM K OJUH i3 €JEeMEHTIB ii KUTTEBOTO
LUKITY SIBIIsIE cOOOT0 CKITQIHUH MPOIIEC, IO OXOIUTIOE CIIEKTP MaTepialbHUX Ta MPOIeCyaTbHUX
I, 00’eqHaHMX B eramd abo cTamii, Ta CIPSIMOBAHWX Ha HAMUICHHS IOPUANYHOI ocoOH
CIIEKTPOM HEOOXIHUX BIACTUBOCTEH.

MexaHi3M CTBOPEHHSI IOPHINYHOI 0COOU SIBIIsIE COOOI0 BCTAHOBIICHHUH MTOPSJIOK 3IHCHEHHS
3aCHOBHUKaMH Ta YIIOBHOBAKCHUMH CYO’€KTaMHU TIEBHHX JIiH, CIIPSMOBaHHX Ha iCHTH]IKAIlIO Ta
BU3HAHHS 3 OOKY JZIep>KaBH 3a IIEBHOIO OpraHi3alli€lo CTaTycy Cy0’eKTa npasa.

CTBOpEHHS IOpUANYHOT 0COOH 3IHCHIOETHCS Y BU3HAYEHOMY 3aKOHOAaBCTBOM MOPSIIKY
Ta sBIIsIE COOOI0 OaraToCTaifHUN MPOIIEC, 0 CTAHOBUThH CUCTEMY (DAKTHIHHUX Ta IOPHUAMIHUX
Jlifi 3aCHOBHHKIB (yYaCHHUKIB), JOMIHYIOUUMH CEpeJl SIKUX € BOJISA U iHIIiaTHBa Ti€i abo 1HIION
ocobu (0cib), sika yXBaIIIOE PIlIEHHS MPO Ie. [CTOTHUMY € TakKoX iHIINI €IEMEHTH MEXaHI3My
CTBOPEHHS IOPUIUIHOT OCOOH.

[IpaBo Ha CTBOPEHHS IOPUANYHOI OCOOM SIBIISIE COOOI0 MOXKIIMBICTH Cy0’€KTa BUMHUTH
nii, mepenbayeHi 3aKOHOM, HACIIIKOM SIKMX € CTBOPEHHS KOPIOPATHBHOTO IiIANPHEMCTBA.
IIpaBo Ha CTBOPEHHS KOPIIOPATHUBHOTO i IMPHUEMCTBA 32 CBOEIO CYTHICTIO OJM3bKE JI0 MTpaBa Ha
YKJIaICHHS JIOTOBOPIB Ta € BUSIBOM MPABO3IaTHOCTI IOPUIMYHOT ocoow [8, ¢. 82].

MexaHi3M CTBOPEHHS IOPUINIHOI 0COOM MIiCTHUTh y CO01 Taki eTamnu:

1) yxBaJieHHS pilIEHHS MO0 CTBOPSHHS OPUAMYHOI OCOOM  yJaCHUKAMH
(3aCHOBHMKAaMH) FOPUANYHOI 0cOoOH, M0 (IKCYEThes Y POpMi yCTAaHOBUOTO JOKYMEHTA, SKHI
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BH3HAYaE MPABOBUH CTATyC IOPUINIHOT 0COOM;

2) nep)kaBHA pPEeECTpallis IOPUANIHOI 0coOH, sika sBJsie co0oro odimiiHe BU3HAHHS
opranizamii cy0’€KTOM MpaBa NUISIXOM 3IMCHEHHS PEECTpalliiHUX IiH, II0 3acBiAUyIOTh
JIepKaBoI0 (PaKT CTBOPCHHS FOPUIMIHOT OCOOH.

OxpeMi BUAM OPUIUYHUX 0CI0 MalOTh CBOI OCOOJMBOCTI, IO BiMOOPAKAIOTHCS TAKOXK
Ha crenugini iXHbOro cTBOpeHHs. Sk cmpaBemmBo 3azHauae J[. I'. Manpko, mporec
CTBOpPEHHS IOPUINTHOT 0COOM MIiCTUTH Y COOi JIBi TPYITH MPOTIETYP:

1) 3acHyBaHHsA, 00 O3Ha4a€ (aKTUIHE BU3HAHHS YydJacHUKaMH (MalOyTHIMH
3aCHOBHMKaMH) BiJIIIOBITHOCTI CTBOPIOBAHOTO HMMU IIINPHEMCTBA IX iHTEpecam, morpedam Ta
BHMOTaM 3aKOHOaBCTBA,;

2) peecrpauisi, sika, Kpim (ikcariii aepkaBol0 HOBOTO Cy0’€KTa IpaBa, MICTHTB TaKOX
BUJIAYyY BIATOBITHKUX JTOKYMEHTIB, 110 TO3BOJITIOTH BUKOHYBATH NEBHI BUM AisutbHOCTI [ 10, . 86].

ToMy CTBOpEHHS TaKHMX IOPUIMYHHUX 0CI0, OKPIM YXBaJICHHS PIIICHHS [[OJI0 CTBOPCHHS
OPHUIMYHOT 0COOH Ta 1i JepKaBHOI peecTpallii, MOKYTh MiCTUTH JTOJAaTKOBI €TAITH.

ToX CTBOPEHHS TOBapHUCTBA 3 OOMEKCHOK BIAMOBIJAJIBHICTIO Ta TOBapHCTBA 3
JTIOIATKOBOIO  BIJIMOBINANBHICTIO Tepenbadae BYMHEHHS i, CHPAMOBAaHMX Ha BiIKPUTTA
paxyHKy B OaHKy i (OpPMYBaHHS CTaTYTHOTO KalliTally MIISXOM BHECEHHS TPOIIOBHX
BHECKIB yJacHUKaMu. Ha CbOrOJIHI €IMHOIO MiZICTABOIO IS CTBOPEHHSI IbOTO BUY TOBApUCTBA
€ pillIeHHs HOTO 3aCHOBHUKIB. OJTHAK, SIKIIIO TOBAPHCTBO CTBOPIOETHCS KIIBKOMa 0CO0AMH, TO B
pas3i moTpeOM BOHHM MOXYTh YKIACTH MiX COOOIO JIOTOBIp JJIsS BU3HAYEHHS B3a€MOBITHOCHH
MK HAMH II0JI0 CTBOPEHHSI TOBAPUCTBA, TaK 3BaHUU KOPIOPATHUBHUM JA0TOBIp. OO0B’I3KOBUM
€ JONIepKaHHS MUCHMOBOI (POPMHU KOPIOPATHBHOTO JOTOBOPY, a 3MICT JOTOBOPY MOXKE
BH3HAYATH: TOPSIAOK 3aCHYBaHHS TOBapHWCTBA, YMOBH 3MIMCHEHHS CITIJIBHOI TisUTBHOCTI MO0
CTBOpPCHHS TOBApUCTBA, PO3MIp CTATYTHOTO KaIliTally, YaCTKYy Y CTATYTHOMY KariTalli KOXHOTO
3 YYaCHHKIB, CTPOKH Ta MOPSAJTOK BHECCHHs BKJIAIB Ta iHIII yMOBH. BiH mie 10 AHs nepxaBHOT
peectpanii TOB, skmo iHIIE HE BCTAHOBICHO JOTOBOPOM a00 HE BHIUIMBaE i3 CyTi
3000B’s13aHHS [6].

Bimkputrs paxyHky B 0OaHKy B pa3l CTBOPEHHS TOCHOAapCHKOTO TOBApUCTBA
PETYITIOETECS TIONIOKEHHSAMH [HCTPYKIil PO MOPSAIOK BiIKPUTTA, BUKOPHCTAHHS 1 3aKPHTTS
paxyHKiB y HaIliOHAJIBHIA Ta 1HO3EMHHUX BallOTaX, 3aTBEpKeHOI MmocTaHoBOI [IpaBimiHHS
HanionaneHoro 6anky Ykpainu Bix 12.11.2003 p. Ne 492. /lns ¢popMyBaHHS CTaTyTHOTO (41
CKJIQJICHOTO KalliTally, MTaioBOr0 ab0 HEMOAUILHOTO (POHIY) HOPUAMIHOT 0COOHM B OaHKY MOXKE
OyTH BiIKpUTHH JIMIE OJWH PaxyHOK y HaIiOHaNbHIA Ta (a00) iHo3eMHil Bamoti. [lepexn
BIIKPUTTSIM paxyHKy i1 (GopMyBaHHS CTaTyTHOro ()OHAY 3aCHOBHHUKAM T'OCIIOJapPCHKOTO
TOBapUCTBA HEOOXIMHO YXBAIUTH PIlICHHS INOJ0 BHU3HAYCHHS 0COOM (YIOBHOBaKEHOI
3aCHOBHUKAaMHU OCOOM), SIKiii HAJZa€ThCS TPaBO PO3MOPSIIOrO IMAMUCY TiA Yac 3JiHCHEHHS
TPOMIOBHX OTepamiii 3a muM paxyHkoM. Lle pimeHHs oQOpMIIIETHCS y BHIUIAII HOTapiadbHO
3aCBiJYCHOT JIOBIPEHOCTI, SKIIO X04Ya O OJHUM i3 3aCHOBHHUKIB TOCIIOaPCHKOTO TOBAPUCTBA €
¢izngaHa ocoba.

JUis BITKPHUTTS MOTOYHOTO PaxyHKY aist (hopMyBaHHs (CTATYTHOTO ab0 CKIIaJCHOTO
KamiTany, maiioBoro abo HEmoAiTbHOrO (GOHIY) CyO’€KTa TOCIOJAPIOBAHHS — FOPUIUYHOL
oco6u (kpiM OaHKiB) HEOOXiTHO TIOAATH HU3KY JOKYMEHTIB, a came:

1) 3asBY PO BiAKPHTTS MIOTOYHOTO paxyHKa 3 MiAMICOM YIIOBHOBKEHOI HA BiIKPUTTS
paxyHKy 0COO0H;

2) OmWH TPHUMIPHHK OpPUTIHAIY YCTAaHOBYOTO JOKYMEHTa abo WOoro HOTapialbHO
3aCBiTUCHY KOTIiIO;

3) HOTapiaJbHO 3acBiTYeHy JOBIpEHICTh ocoOu (Komiro), sSKidH HagaHO TpaBo 3a
pIlICHHSM  3aCHOBHHKIB  (YY4aCHHKIB) BIIKPHBATH Ta  PO3MOPSKATUCS  PaXyHKOM
HOBOCTBOPIOBAHOT IOPHINTHOT OCOOM.

3acHOBHHKH Ta YYaCHHUKH TOCIIOIapCHKOTO TOBAPUCTBA MAIOTh NIepepaxyBaTH KOIITH Ha
paxyHOK Juisi (pOpMyBaHHS CTAaTyTHOrO (POHAY O MOMEHTY JIEpXKABHOI peecTpalii FOpUIHIHOT
ocobm. Ileit paxyHOK cTaHEe MOTOYHWM PAXyYHKOM IICIIS TOTO, SIK 0aHK OTPUMA€E JTOKyMEHTH
PO PEECTPALIII0 IOPHUINIHOI 0COOH. SKII0 3aCHOBHIUKAM TOBAPHCTBA BiIMOBJICHO Y JepKaBHi i
peecTpariii, TO KOIITH 3 PaXyHKY MOBEPTAIOTHCS 3aCHOBHHKAM Ta YYaCHUKAM T'OCHOIaPCHKOTO
TOBApUCTBA, a BIIKPUTUI PaxyHOK 3aKpUBAETHCS [7].

BinmoBigHO 10 3aKOHOIABCTBA Ui JCP:KABHOI peECTpallii TOBAPUCTBA 3 OOMEKCHOIO
a00 J10JJaTKOBOIO BIJMOBIJANBHICTIO HEOOXITHO MOAATH /O OpraHy JepKaBHOI peecTparlii
OKYMEHT TIPO CIUIATy YYaCHUKaMH (BIACHWKAMH) TOBAapHCTBA BHECKY JO HOTO CTAaTyTHOTO
¢dboHIYy B po3Mmipi, ependaueHOMY 3aKOHOM. TakuUM JOKYMEHTOM € JOBiJKa, 10 BHUIAETHCS
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0aHKOM, y SIKOMY BITKPHUTHHA paxyHOK. [Ipw IboMy NOBiKH OaHKIB MOXXYTh MICTHTH JIHIIIC
iHpOpMaIlifo II0J0 pPO3MIpy TPONIOBHX BHECKIB, BHECEHHX UIA (OPMYBaHHS CTaTyTHOTO
(oHIy TOBapHUCTBa.

[Ilono ocobnmBOCTEH CTBOPEHHS akI[iOHEPHOI'O TOBAPHMCTBA, TO BIANOBITHO 1O CT. 9
3V «Ipo akiioHepHi TOBaPUCTBA» CTBOPECHHS aKI[IOHEPHOTO TOBAPHCTBA 3aCHOBHHUKH MTOBHHHI
MPOBECTH EMICit0 HOoro axifiif, ycraHoBYi 300puM Ta 3MIMCHUTH JEpPKaBHY pEECTPAIliio
aKmioHepHOTO ToBapucTBa. /Jlii, MO MOPYIIYyIOTh MPOIEAYPY CTBOPEHHS aKIiOHEPHOTO
TOBApPHCTBA, BCTAHOBICHY B IIbOMY 3aKOHOIABUYOMY aKTi, € TIJCTAaBOIO IJIsI YXBaJICHHS
HanionaneHOIO KOMicCi€lo 3 LiHHMX TamnepiB Ta (OHIOBOrO PUHKY pIllIEHHs NPO BiAMOBY B
peecTpallii 3BiTY PO pe3ysbTaTH eMicil akuil, 1 sIK HaCIiIOK — 3BEPHEHHS /10 Cyly 3 I030BOM
PO JIIKBIAIIIO aKI[IOHEPHOTO TOBapHcTBa [2].

HK Ykpainu npssmo He BKa3ye Ha HEOOXIAHICTh BIIKPUTTS IIOTOYHOTO PAaXyHKY B OaHKY
Just (DOPMYBAHHSL CTATYTHOTO KaIiTajy, a JIMIIEC BCTAHOBIIIOE MPABWIO MPO HEMPHUITYCTUMICTh
MIPOBEJICHHS BiKPHUTOI MiMUCKKA Ha akKIlii 0 MOBHOI OIUIATH CTaTyTHOTO Kamitaidy. ToMy 1o
peecTparlii akIioHEPHOTO TOBapHCTBA MOXe OyTH cOpMOBaHA JIHMIIE YaCTHHA CTATYTHOTO
KaITiTary, po3Mip SKOi B KOJEKCi He BKa3aHo.

Takox HeoOXiHO 3BEpHYTH yBary Ha po30i’KHOCTI Yy IpaBOBOMY PETYIIIOBaHHI TOPSIIKY
CTBOPEHHSl aKI[IOHEPHUX TOBApHCTB 3rimHO 3 ['ocrogapcbkuM KoJeKcoM VYKpaiHun Ta
K VYkpaimn. Tox y I'ocnomapcekomy Konekci YkpaiHu 30epiraerscsi crapuil minxif,
nepenbayennii 3akoHoM Ykpainu «IIpo rocmonapceki ToBapHCTBay», IO 3yMOBIIIOE MOTpeOy B
Y3TODKeHHI TTOJI0KEHB MBUIFHOTO Ta TOCHOIAapCHKOTO 3aKOHOAABCTBA.

Oco0mnuBicTI0O HaOYTTS CTATYCy IOPUIMYHOI OCOOM Ta 3aifHATTS HEIO NEBHUM BHJIOM
TUSUTBHOCTI € Jinen3yBaHus [9, ¢. 135]. 3rigHo i3 3akoHoM Ykpainu «IIpo mineH3yBaHHsS BUIIB
TOCIIOAAPCHKOT TisUTbHOCTI» BU3HAYCHI OpTaHM JIIEH3YBaHHS BHUAAIOTH JIIEH31I0 HA IMPaBO
3MIMCHEHHsT BUJIB TOCHOAAPCHKOI MisUIBHOCTI, BH3HaueHMX Yy 3akoHi. Ha mpomy erami
JIIEH3YBAaHHIO MiJUIATal0Th 33 BHIM TOCHONAPCHKOI MisTIBHOCTI (OaHKIBChKa IisSUTbHICTD,
HagaHHg (PiHAHCOBUX MOCHYT (KpiM TpodeciiiHOoi TiISUTBHOCTI Ha PWHKY I[IHHWX TMarepis,
OCBITHBOI AISUIBHOCTI TOIIO), OUTBIIICTH 3 SKUX JILEH3YETHCS 3 ypaxyBaHHSIM OCOOJHMBOCTEH,
BH3HAYCHUX CIEIiaIbHUMU 3aKoHaMH [4].

3okpema, cnenudiuHi pUCH Ma€e MEXaHi3M CTBOPEHHsS IOPWIMIHUX OCi0 — OaHKiB.
Bimnosigao mo cr. 19 3akony Ykpainu «[Ipo 0aHku i GaHKIBCHKY MisUTBHICTH» FOPUAMYHA
oco0a, sika Mae HaMip 3aliMaTUCh OaHKIBCHKOIO IISUIBHICTIO, TOBUHHA OTPUMAaTH OaHKIBCHKY
minensito. JlinensyBanHs OaHKIB TepenOadeHO HAMiOHAIBHUM 3aKOHOJABCTBOM  JUIS
MiBUIIECHHS HAMIHOCTI Ta CcTaOLIBHOCTI OAHKIBCHKOI CHCTEMH, 3a0€3MCUCHHS 3aXHCTy
IHTEpeciB KPeIUTOPIB i BKIATHUKIB [3].

Jlst 3pificHeHHsT Tiporieypu OaHKIBCHKOTO JIIIIEH3YBaHHS FOPUIUYHA 0C00a MPOTATOM
POKY 3 JHsI JIep>KaBHOI peecTpariii Mae moaatu a0 HarmioHanpHOTO 0aHKY YKpaiHH BH3HAuYCHI
3aKOHOJJABCTBOM JIOKYMEHTH Ta HEoOXiqHY iH(pOpMAIIito, 30KpeMa:

1) xomifo cTaTyTy 3 BiIMITKOIO JEPXKABHOTO PEECTpaTOpa MPO MPOBEIACHHS JIepKaBHOT
peecTpallii opuIHIHOT 0CO0H;

2) xormii 3apeecTpoBaHoro HarioHaIEHO KOMICIEIO 3 I[IHHUX mamnepiB Ta (OHIOBOTO
PHUHKY 3BIiTYy TIPO Pe3yJbTaTH 3aKpUTOrO (MIPUBATHOTO) PO3MIIMIEHHS aKIid Ta CBiIOITBAa MPO
peeCTpallifo BUITYCKY akIii (Iuis1 6aHKy, IO CTBOPIOETHCS Y (GOPMi aKIliOHEPHOTO TOBAPUCTBA);

3) BimOMOCTI PO KiIBKICHHUH CKJIQJ OpraHiB YIIpaBITiHHS,

4) Bimomocti 3a (¢opMoI0, BU3HAUYeHOIO HamioHanbHUM OaHKOM YKpaiHu, 3aBISKH
SIKUM pOOUTHCSI BHCHOBOK:

— IIPO HASIBHICTH SIK MIHIMYM TPBOX 0Ci0, IPH3HAYECHNUX WICHAMHU TPaBJIiHHS;

— mpo mpodeciiiHy NpUIaTHICTh Ta AUIOBY PEIyTalil0 4ICHIB Ta TOJOBU NPaBIiHHSA,
TOJIOBHOTO OyXraitepa Ta KepiBHUKA MiAPO3iTy BHYTPITHEOTO ayAHTY;

— PO HAsSBHICTh OPTaHI3aIlifHOI CTPYKTYPH Ta BiATIOBITHUX CHEIMiaiCTIB, HEOOX1THIX
Juisi 3a0e3nedeHHss HaJaHHS OaHKIBCBKMX Ta IHMMX (PIHAHCOBUX MOCIYyT, OaHKiBCHKOTO
oOmamHaHHsI, KOMIT'IOTEPHOI TEXHIKHM, TPOrpaMHOTO 3a0e3MeUeHHs, TMPHUMIIIEHb, IO
BIiJIMTOBiTal0OTh BUMOTaM, BCTaHOBJICHHM HartioHaib-HUM OaHKOM YKpaiHu;

5) xomii BHYTpIilIHIX aKTiB OaHKY, III0 perIaMEeHTYIOTh HafaHHs OaHKIBCHKHUX Ta IHIIMX
(hiHAHCOBHMX TOCIYT, BHU3HAYAIOTh NOPAIOK 3[IIFCHEHHS BHYTPIIIHHOIO KOHTPOIIO Ta
TPOLICAYPY YIPABIIHHS PUIUKAMI,

6) Oi3Hec-IUIaH Ha TPH POKH, CKJIAJAEHWH 3TiJHO 3 BHMOTIAaMH, BCT@HOBJICHUMH
Harmionansaum 6ankoM YKpainu;

7) KOmio TUIATIXKHOTO JOKYMEHTa MpO BHECCHHS IUJIATH 3a BUAAYy OaHKIBCHKOI
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JIeH3ii, po3Mip K0T BCTAaHOBIIOEThCS HartionansHIM OaHKOM YKpaiHu.

ITicns oTpuMaHHS BW3HAYSHOTO B 3aKOHI TMeEpelliKy JAOKyMEHTIB jo HamioHamibHOTO
0anky YKpaiHH MPOTArOM IBOX MICSIIB YXBAIIOE PIIIEHHS MIOAO HaJaHHS OaHKIBCHKOL
JineH3ii 4y mpo BiAMOBY B JlilleH3yBaHHI. OJHOYAaCHO 3 HAJaHHSM JILEH3Ii BHOCSTBHCS
BiZIOMOCTI PO IOpHINYHY 0co0y 1o JlepskaBHOro peectpy OaHkiB [8, c. 203].

OTxe, OCOONHMBICTIO CTBOPEHHS IOPUAMYHUX OCi0, SIKi 3IiHCHIOIOTE OaHKIBCHKY
NisUTBHICTh, € OTPHUMAaHHS TaKOI0 IOPHAWYHOI 0co0oto irnen3ii HarioHaapHOTO OaHKY
VYkpaiam — 3 IhOTO MOMEHTY IOpHAHYHa oco0a Mae TmpaBo 3aiiicHIOBaTH (DiHAHCOBO-
TOCHOJAPCHKY AisUTBHICTB.

MexaHi3M CTBOPEHHsS OKPEMHX BHIIB IOPHIUYHHX 0cCi0, sk 3asHauae [. Illwurka,
CTBOPIOIOTBCS, KPIM BCTAaHOBJICHOI MPOLEAYpPHU, NULIXOM 3/IMCHEHHS BHU3HAYCHUX Mid, sKi
BUMararThcsl 3aKOHOM. Hanpukias, npoaHaai3yeMo MPaBOBHUI MOPSAOK CTBOPESHHS KPEAUTHHUX
cniyiok. 30kpema, y cT. 6 3akony Ykpainu «IIpo kpeautHi cinxu» Bix 20.12.2001 p. Ne 2908-111
BM3HAYAIOTHCSI 3aCa/IH CTBOPEHHS KPEIUTHOI CIIJIKH, 1[0 Mependadyae MpoBeIeHHs YCTAHOBYMX
300piB i3 CKIaJaHHSIM IMPOTOKOJY, HaJaHHS SIKOTO MOTPEeOYEThCS I JCP)KaBHOI peecTparii
IUX POpUIMIHAX oci0. [Ipu 1MbOMY HEBiZ’€MHOIO YACTHHOIO TPOTOKOJY € PEECTp ocid, Mo
Opanmu ydJacTh B YCTAaHOBUMX 300paXx 3 OCOOMCTHMM MiAmucaMu ydacHHKiB. IlimcTaBoro
CTBOPCHHSI KPEJMTHOI CIIJIKH € PIlICHHS yCTAaHOBYUX 300piB, a 3aCHOBHHUKAMHU KPEIUTHOI
CHUIKH MOXYTh OYTH TilIbKH (i3uyHi ocoOu (He MeHmre Hix 50 oci0) [11].

Yactura 2 c1. 3 3BakoHy Ykpainu «[Ipo KpenWTHi CIiNKW» BH3HAYae, IO KPEAUTHA
CITIIKA FOPUANIHO BU3HAETHCS IOPHUIMYHOIO 0CO00I0 3 MOMEHTY ii IepyKaBHOI peecTparlii,
mpore HAOYTTA IIMM BHAOM HOPUAWYHHUX OCI0 CTaTycy MOBHONPABHOIO YYaCHHUKA
TOCIIOAAPCHKUX BIHOCHMH € HEOOXimHICTh 11 moaBiitHOT peectpamii. KpemuTHa cminka
MIPOXOIUTh JepKaBHY peECTpallifo K MOpuaudHa ocoba Ta peecTpamiro sSK (iHAHCOBA
ycraHoBa. Jlep>kaBHa peecTpallis KPEIUTHOI CITIJIKH 31iHCHIOETHCS BIAMOBIIHO JIO MOJOXKEHb
3akony VYkpainu «[Ipo JnepkaBHY peecTpamilo IOpPHAMYHUX O0Ci0, ¢i3MyHMX o0cid —
MIIIPUEMITIB Ta TPOMAIChKUX (QOpMyBaHb», a I peecTpamis K «(IHAHCOBOI YCTaHOBH
3IACHIOETHCS IIUIIXOM BHECEHHS BIAINOBITHOTO 3alUCY /O JIEP)KaBHOTO peectpy (hiHaHCOBUX
ycTaHoB JlepaBHOKO KOMICi€I0 PETYIIIOBAHHS PUHKIB (hiHAHCOBHX TOCTYT YKpainu [5].

BucnoBku. OTKe, CTBOPSHHSI IOPHIMYHOT OCOOM 3IiHCHIOETHCS y BH3HAUYCHOMY
3aKOHOJIABCTBOM IOPSJKY Ta sIBJIsiE coOO0 OaraTocTaliiHUi Hpolec, 0 CTAHOBUTH CUCTEMY
(haKTHYHHX Ta FOPUANIHUX NIl 3aCHOBHUKIB (yYaCHUKIB), JOMIHYIOUHMH CEepell IKUX € BOJ i
iHimiaTBa Tiei abo iHmoOi ocobu (oci0), sika yxBamoe pimeHHS mpo me. Okpemi BuaH
IOPUIMYHUX 0Ci0 MalOTh CBOI OCOOJIMBOCTI CTBOPEHHS, 1[0 BH3HAYAIOTH cHEelU]iKy HaOyTTs
MIEBHUM CY0’€KTOM IIpaBa IIOBHOIPABHOTO CTaTyCy Cy0’€KTa roCIoaaproBaHH.

IIpoanamnizyBaBIm OCOOJMBOCTI CTBOPEHHS pPI3HMX BHIIB IOPHUAWIHUX OCI0, MH
BCTAaHOBWJIM, M0 crenudika CTBOPEHHS MHUX CYO’€KTiB TpaBa IMOJATAE Yy BCTAHOBJICHHI
3aKOHOJIABCTBOM JIOJJATKOBUX €TAIiB [HOTO TMPOIECY: BIAKPHUTTS PaxXyHKy B OaHKy s
(opMyBaHHS CTATYTHOTO KamiTaly IUISIXOM BHECEHHS I'POLIOBUX BHECKIB y4aCHHKAMH JI0
MOMEHTY JIepXKaBHOI peecTpallii TOBapUCTB 3 JOAATKOBOIO Ta OOMEKEHOIO BiANOBIIAIBHICTIO;
OTpUMaHHs JIIEH3il Ha TpaBo 3alfHATTS IEBHOIO MiSJIBHICTIO (30KpeMa, OaHKIBCHKOIO);
3ICHEHHST BU3HAYEHUX MIiH, K BUMAraroThCsl 3aKOHOM.
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ABSTRACT

Liliia Tymchenko, Liubov Kazakova. Features of creation of separate legal entities. The
article is devoted to the study of the peculiarities of the creation of individual legal entities. The article
considers the legal basis for the creation of a legal entity in accordance with the laws of Ukraine. At the
present stage, many amendments to the codified regulations governing the establishment and operation of
legal entities have been adopted, but at this stage, civil and commercial legislation contains many
shortcomings and contradictions, which negatively affects the growth of registration of legal entities in
Ukraine. A legal entity, like individuals, has its own life cycle, which begins from the moment of
foundation (creation) of the organization until the moment of its termination.

The elements of the life cycle of a legal entity and the concept of the mechanism of creation of a
legal entity are determined. The general order of creation of legal entities is analyzed, its key stages in
accordance with the current civil and economic legislation of Ukraine are revealed. Peculiarities of
creation of separate types of legal entities are considered, namely the order of creation of limited liability
company and additional liability company, joint-stock companies, legal entities-banks, credit unions. It is
determined that the peculiarity of the creation of the studied legal entities is the presence of additional
stages, which include the procedure for creating a legal entity. It is established that the peculiarity of
acquiring the status of a legal entity and engaging in a certain type of activity is licensing. Problematic
issues that arise in the process of legalization of certain types of legal entities are analyzed. It is concluded
that certain types of legal entities have their own peculiarities of creation, which determine the specifics
of the acquisition by a certain subject of the right of the full status of a business entity.

Keywords: legal entity, creation of legal entity, mechanism of creation of legal entities,
legislation.
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