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3AKOPJOHHMI1 JOCBLI OKPEMUX KPAIH
111010 MIPABOBOI'O PET'Y.JIIOBAHHSI
BLAMOBIJAJILHOCTI 3A YMUCHE BEBUBCTBO,
MOETHAHE I3 3TBAJITYBAHHSIM
ABO CEKCYAJIbHUM HACWJIbCTBOM

JIoCHiPKeHO  3aKOpPJOHHUI JOCBiJ OKpeMHX KpaiH IOJ0 IPABOBOTO  PEryJIOBAHHS
BiNOBiATBHOCTI 32 yMUCHE BOMBCTBO, IIOETHAHE 13 3TBAITYBAHHS a00 CEKCyaJbHUM HAaCHIBCTBOM.

3 ommy Ha BaXKIMBICTD BpaxyBaHHS 3apyODKHOTO JIOCBILy KpHUMiHAJIGHO-IIPAaBOBOTO
peryJIIoBaHHS BIANOBINAMBHOCTI 32 YMHCHE BOMBCTBO, MO€JHAHE i3 3IBAITYBaHHAM a00 CEKCyaIbHUM
HACUJIBCTBOM, 3a3HAYEHO, L0 KPUTEpieM BiaOOpy KpaiH, AKi Misrain JOCHiIKEHHIO, Oyla CXOXICTh
MIPaBOBUX CUCTEM KpaiH konumHboro Pagsncekoro Corosy (AsepOaiimkan, binmopycs, Bipmenis, I'pysis,
Ecronis, Kasaxcran, Kupruscran, Jlarsis, JIursa, Monpnoa, Tamxukuctad, TypkmeHicTaH, Y30eKUCTaH)
Ta TepUTOpianbHa OCOONMBICTH po3rauryBaHHS Hopsn 3 YkpaiHoto (Ilonbma, Pymynis, Cnosauuuna,
VYropiuna).

Sk HacNiTOK, BUOKPEMJICHO Ta CHCTEMAaTHU30BaHO MO3UTUBHUM 3aKOPIOHHHMIT TOCBI MIPAaBOBOTO
peryJIIoBaHHS BIANOBINANBHOCTI 32 YMHCHE BOMBCTBO, MOEJHAHE i3 3IBAITYBaHHAM a00 CEKCYaJIbHHM
HaCHJIbCTBOM.

Knrouogi cnosa: 3axopoonnuii 00cgi0, 3aKOPOOHHE 3AKOHOOA6CMBO, YMUCHE 6OUBCMEO,
3I6ANMYBAHHS, CEKCYATbHE HACUTbCMEBO.

IMocranoBka npoo6saemu. Linkom cnpasemmuBo BigzHadae C. 5. JIuxosa, mo 6e3meka
JIOMHU — TI¢ CTaH, B SKOMY HeOe3Ileka i yMOBH, SIKi MPU3BOMSITH N0 (Di3UYHOI, TICHXITHOT
ITKOJIX 1 MaTepialbHUX 30MTKiB, KOHTPOIIOIOTHCS 3apaan 30epekeHHs 3I0pOB’ s Ta JOOPOOYTY
OKpEeMHX JIIOZIEH 1 CycniibCTBa B LIOMY. BpaxoByroum 1€, CIyIIHO HAaroJonIye aBToOp, IO
BpaxoBYIOUM IHTErpaliifHi mpouecu, sKi CbOTOJHI HaJ3BHYalHO aKTHBHO NPOTIKAIOTh Y
€Bpori, nporecu rapMoHi3alii IpaBOBUX CUCTEM €BPOINEHCHKUX JepiKaB, SIKI CTOCYIOTHCS HE
JMIIEe THX JIepXKaB, SIKi BCTYNHMJIM JI0 €Bponedcbkoro Coro3y, a i THX AepikaB, sIKi JIMIIE
MparHyTh IHOTO, TMPOIEC E€BPOMEHCHKOI Tio0ami3allii, MA HE MOXXEMO HE 3BEpPTATHCS JIO
€BpOIICHCHKMX HOPM 1 CTaHIAPTIB B Taly3l TapaHTid Oe3meku mtoauHu. [IpaBa i cBoOOIM
JIOIMHU MaloTh peajibHy IIHHICT JIMIIE TOJi, KOJHM ICHYIOTh pealibHi TapaHTii iX 3aXUcTy i
peaumizarii [1, c. 4].

IMopsin i3 M, sk cirymHO Harosromye M. [lumOaiiok, mpaBoBi CUCTEMHU B CY9acHOMY
CBITI HE MOXYTb 130JIFOBaTHCS OJHA BiJ iHIIOI. | ocoOnmBO BHpaszHOIO cTae morpeda y ix
B3a€MO/Ii B YacH JOKOPIHHOTO pe)opMyBaHHS JACPKaBH 1 CYCIIUILCTBA, SIKE BIIOYBAETHCS BKE
MTOHAJ] TPUAILITh POKIB B YKpaiHi Ta iHIIMX TOCTPaISHCHKHUX nIepkaBax. Iloctae mpoOiema
BHKOPHUCTAHHS 3aKOPJAOHHOTO MPABOBOTO JAOCBIAy [2, c. 20].

Bineme Toro, 0. lllemmydyenko, crimparourich Ha BuciiB Pene asuna: «[Iprmaunamu
MDKHApPOHOT HAITPYKEHOCTI YacTO € He3HAHHS 1 HEPO3yMIiHHS Yy>KOTO JTOCBiTY, B TOMY YHCIi
MPaBOBOr0, 130JAIIOHI3M 1 BiYyTTS BHIIOCTi», 3a3HAYa€, M0 OJHUM i3 HAWBaKIMBIINIMX
npo0OJieM CHOTOJIEHHSI € MOJI0JIaHHsI IUX HETaTUBHUX SIBHIL, SIKi 3aBa)KAIOTh B3a€EMOPO3YMIHHIO
pi3nux Hapoais [3, c. 25].

Hespaxatoum Ha 3a3HaueHe BHWINE, 3HAYEHHS MOCHIKeHb, SKi CTOCYIOTBHCS
BpaxXyBaHHS Ta IMIUIEMEHTAIii MI>KHAPOHOTO JTOCBIY KPUMiHAIBHO-IIPABOBOIO PEryTFOBaHHS
HaOyBa€e HEaOWMIKOI aKTyaJIbHOCTI B YMOBAaX CYYacHHX IUBLTI3aIliHHUX MPOIIECIB, SKi B TEPIITY
4epry HaB sA3YIOThCS YKpaiHi CyCiTHIMU JIepiKaBaMU.

AHaniz my0aikaniii, B fIKHX 3am04aTKOBAaHO BHpillleHHd ui€i mpoOJemu.
JlocmipkeHHsT OKpEeMHX IIMTaHb KpPHUMIHAJIBHOI BiANOBIZAJBHOCTI 3a YMHCHE BOMBCTBO,
MOETHAHE i3 3TBANTYBAaHHSAM a00 CEKCYaIbHHMM HACWILCTBOM, 3IIHCHIOBATH TakKi BYCHIi, K
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IO. Artonsn, O. JymopoB, K.3amos, H.MaxkoBernpka, M. Membank, A. TkadeHKo,
M. Camapuyk, M. Ctetroxa, M. XaBponrok, 1O. [IIsers, O. [IIuroHin Ta iH. Ae TOCHiTKESHHS
3aKOP/IOHOTO JIOCBiJy MPaBOBOTO PETYJIOBaHHS BIANOBIJAJIBHOCTI 3a YMHCHE BOMBCTBO,
NOEHaHEe 13 3rBaNTYBaHHAIM a00 CEKCyaJlbHUM HAaCHIILCTBOM, HE OyJIO NMPEAMETOM OKpPEMHX
HAayKOBHX JIOCIIII’KEHb.

Merta crarTi nonAra€e |y JIOCHIDKEHHI 3aKOPAOHHOI'O JIOCBIy —INPaBOBOTO
PETYIIOBaHHS BIATOBINATBHOCTI 32 YMHCHE BOWBCTBO, TO€JHAHE i3 3TBAITYBaHHIM abo
CEKCYaIbHUM HaCHIBCTBOM.

Buxian ocnoBHoro martepiany. Sk 3a3Havae €. CTpenbLoOB, CKIaJHI MPOLECH, SIKi
BiZIOYBarOTECSl CHOTOJHI HA CBITOBOMY piBHI, y TNEBHOMY perioHi abo OkpeMiil aepiasi,
HE3aJIeXKHO Bij iX 3MICTY Ta CIIPsIMOBAHOCTI, IIOTPEOYIOTH BiIMOBIHOI ITPpaBOBOI 6asu A X
yperyinoBaHHs (y 3aralbHOMY pO3YMiHHI IbOTO MOHATTA) [4, . 42].

Takox mnoromkyemoch i3 O.Bepmio, mo it Toro o0 HaJEKHAM YHHOM
MpoaHaJi3yBaTH Jif0 Ta 3MiCT Oyab-sIKOT KpUMiHAILHO-TIPABOBOT HOPMH, Tpeba MOPIBHATH ii i3
3aKOpJOHHUM 3aKOHOJABCTBOM KpaiHM 3 BigNOBITHOIO cHCTeMOIO mpaBa. Lle macte 3mory
pO3MUPHUTH OaueHHs MOXJIMBUX MOJeNel 11 KOHCTpYKIi. ba OinbIne, po3BUTOK Cy4acHOTO
KPUMIHAJIBHOTO 3aKOHOMABCTBA YKpaiHW Tependadac iMIDIEMEHTAII0 HOPM MiKHApOITHOTO
3aKOHOJIABCTBA Ta 3 PO3BUTKOM KPUMIHAIBHOTO 3aKOHOAABCTBAa 0araTbox KpaiH B yMOBax
rnobamizanii gactb 3Mory ycmimHo rapmonidyBath KK VkpaiHm 3 KpuMiHaIbHUM
3aKOHO/IaBCTBOM cy4acHoi €Bpomnu [5, c. 181-182].

Tum gacom I1. Yepermiii Bia3HAYAE, IO 3JIOYHHU MPOTH KUTTS 1 3I0POB S € HAMOIIBII
HeOe3MeYHNMH TOCATaHHsIMU Ha ocoOy. BiamosinanbHicTh 3a 1X BUMHEHHs nependaveHa y
KpUMiHAIFHIX 3aKOHaX yCiX 3aKOpJOHHHX Jep:kaB. BomHouac cucTreMa TakKWX MOCSTaHB,
CrocoOM peryiaMeHTallii KpUMIiHAIBHOI BiAMOBIJAILHOCTI, MEXI KapaHOCTI 9acOM iCTOTHO
PpO3pi3HAIOThCA [0, ¢. 12].

ToX, OKpecIoroUYl BaXKJIMBICTh BpaxyBaHHS 3aKOPAOHHOIO JIOCBiNY KpHMiHaJbHO-
MIPaBOBOTO PETYIIOBAHHS BiATOBIAIbHOCTI 32 YMUCHE BOUBCTBO, TIOEAHAHE 13 3TBAJITYBAHHIM
ab0 cekCyalbHMM HacCHJILCTBOM, BiJ3HAUMMO, IO KpUTEpieM BinOOpy KpaiH, sIKi MiAsraloTh
JIOCTI/DKEHHIO, € CXOXICTh TPaBOBUX CHUCTEM KpaiH KoJWIIHBOTO Pansacekoro Coro3y
(AzepGaitmkan, bimopych, Bipwmenis, I'pysis, Ecronis, Kazaxcran, Kupruscran, JlaTsis,
JlutBa, MonnoBa, Tamxkukucran, Typkmenicran, VY30ekucrtaH) Ta KpaiHW, sKi 3a
TEpUTOPiaJIbHOI0 OCOOIMBICTIO po3ramoBaHi mopsn 3 YkpaiHoto (Tlonbma, PymyHis,
CrnoBaudmna, YropiwHa). Takox monepeauMo YnuTada, o y 3B°sA3Ky 3 TUM, 10 KpUMiHAJhHE
3aKOHOJIABCTBO 3aKOPJOHHUX KpaiH, SIke € Yy BUIBHOMY JOCTYII, BHKJIAJICHO 37e0LIBIIOro
POCIHCBKOI0 MOBOIO, TOMY B pOOOTI IIMTYBaHHs Oy/ie IOaHO B Mepekiiali 3 pociiichbKoi.

Orxe, y KK Aszepbaiimkancekoi PecnyOniku HopMma, sika Tiependadae KpuMiHAIbHY
BiJIMTOBITANILHICTh 32 YMHCHE BOWBCTBO, po3MimieHa y ['maBi 18 «31m0uuHM MpPOTH KUTTS Ta
3nopoB’s» Poszminy VIII «3nmoumHu mporun ocobm» (120.2.6. 3 MeTOI0 NPHUXOBAaTH IHIIMN
3M0YMH YM TOJNETIIUTH HOTO CKOEHHA, TaK CaMO SK 1 3TBAITYBaHHAM UM IHIONMHA
HACWIBHUIBKUMH JiSIMU CEKCYaJIbHOTO Xapakrepy) [7, ¢. 146].

Sk Moxemo OauuTH, azepOal/KaHCHKMH 3aKOHOJABEllb BHUPIIIMB 00 €AHATH IBa
CKJIQIW YMHCHOTO BOWMBCTBa (YMHCHE BOWBCTBO 3 METOIO INMPHUXOBATH IHIIUA 3JI0YWH YH
MOJETIINTH WOTO0 BUYMHEHHS Ta YMHCHE BOHBCTBO 13 3IBAITYBaHHAM YH IHIIAM
HACWJIBHUIIBKUMH JisIMH CEKCYAIbHOTO XapakTepy) B oauwH MyHKT 120.2.6. ¢popmyroun Takuit
BHJ KBallipikoBaHOTO BOWMBCTBA — BOWBCTBO 3 METOI NPHWXOBATH IHIIUK 3J0YHH YH
TIOJIETIIIUTH HOTO CKOEHHSI, TaK CaMo SK 1 3TBAJITYBaHHAM UM iHIIMMH HACHIBHUIBKAMH TisIMU
CEKCYaJbHOTO XapakTepy.

Lleii kpok azepOaiiKaHCHKOTO 3aKOHOJIABIIS € IIKABUM, OJJHAK OJTHOYACHO 1 CHIpHHM.
Amxe BOAYAETHCSI, 10, 3 OJHOTO OOKY, Y BHITaIKax, KOJM 0co0y Oyi0 yMHCHO BOWTO Hepes
TIEBHUH Yac MICis 1 3rBaITYBaHHS Y CEKCYallbHOTO HACHIIBCTBA 3 METOIO 1X MPUXOBAHHS, Jii
BUHHOT'O KBaJi(DiKyFOTHCS 32 CYKYITHICTIO 3JI0YMHIB, nepeadayeHnX BiNOBIAHIMHU YaCTHHAMHU
cT. 152 a6o ct. 153 tam. 9 u. 2 cr. 115 KK Ykpainu (s5k yMHCHE BOMBCTBO 3 METOIO IIPUXOBATH
IHIIIe KpUMiHAJIBHE TPABOMOPYIICHHS a00 TOJETIINTH Horo BUnHEHH:) [8]. A 3 iHmoro 60Ky,
YMHCHE BOMBCTBO 13 3IBAITYBaHHSIM a00 CEKCyaJbHMM HAacCHJIBCTBOM MOXKE OXOILIIOBATHCH
3MICTOM YMHCHOTO BOMBCTBA 3 METOIO IPHXOBAaTH iHIIE KpUMiHaJbHE MPaBONOPYIICHHS a00
TOJICTIIUTH HOTO BUMHEHHS, a B IHIIUX MPOsBaX — BUXOJUTH 3a MEXKi Takoro 3Micty [9, c. 85].
Tomy, Ha Hally AyMKY, JOLUIBHIIIE BCE X TaKH PO3AUIATH Li KBani(hikoBaHI CKIaJu YMHUCHOTO
BOMBCTBA B OKpEMi ITYHKTH.

Biopychkuii  3akoHO/JaBellb KpHUMiHAJIBHO-TIPAaBOBY HOPMY, sKa Iependadae
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KpUMiHAJIBbHY BiMOBIAATBHICT 32 YMHUCHE BOUBCTBO, po3MicTuB y ['maBi 19 «3mounHu npotu
KUTTS Ta 3710poB’s» Posminy VII «3mounnn mpotn momuau» (. 7 cT. 139 mom’s3aHe i3
3IBAIITYBAHHAM 200 HACUJILHUIBKUMHU JISIMH CEKCYAIBHOTO Xapakrepy) [10].

B mepury wuepry 3BepraeThcs yBara Ha Te, IO OUIOPYCBKUM 3aKOHOJABIIEM
BUAUIAETHCS OUIBIIMK MeperiK KBaji(iKoBaHOTO yMHUCHOTO BOMBCTBA. 30KpeMa, MOPIBHSHO 3
YKpalHCBKUM 3aKOHOJABCTBOM, XOYEThCS BHJIUIMTH BOMBCTBO OCOOM IMOXHMJIOro BiKy abo
ocobmu, ska TmepeOyBae B O€3MOpaJlHOMY CTaHi, Ta BOHMBCTBO 3 METOI OTPHUMaHHS
TpaHCIUIAHTaTa YU BUKOPHUCTAHHS €JIEMEHTIB Tpyma. biibie Toro, Bimpa3y MmoMiTHO, CyBOPIiCTh
BEPXHBOI MEXI MOKapaHHS 3a KBai(ikoBaHe BOMBCTBO — cMepTHa Kapa. DopMyiroBaHHS
JTUCTIO3UIIT YMHUCHOTO BOWBCTBA, TIOB’A3aHOTO i3 3rBAIITYBaHHSIM a00 HACHIIbHUIIBKHMU JiIMU
CEKCYaJIbHOTO XapaKTepy, Maiike TOBHICTIO BIAIIOBIIa€ YKpaiHCHKOMY.

BipMeHChKMIT  3aKOHOZABelb KPHMIHAJbHO-TIPaBOBY HOPMY. sKa mependadae
KpHUMiHAJIBHY BIJIIOBIIABHICTH 32 YMUCHE BOMBCTBO, po3MicTHB y ['naBi 16 «3104nHM npoTH
KUTTS Ta 300poB’s» Posminy VII «3noumanm npotu momuau» (m. 12 c1. 104 moB’s3aHe i3
3TBAJITYBAHHSAM a00 HACHIILHUIILKAMH JTiSIMH CEKCYaIBHOTO XapakTepy) [11].

Onpa3y momiTHO Heo30poenmM okoM, mo y KK Bipmenii mepenbaueHo meHIry
HWOKHIO TPAHHUIIIO TTOKapaHHS SIK 32 MPOCTE YMUCHE BOUBCTBO, TAK i 32 KBaJli(pikoBaHe.

Sxmo B KK Vkpainn 3a u. 1 cr. 115 nepenbaueHo KpuMiHaIBHY BiJTOBIAANBHICTD Y
BUDIISAI 1T030aBIICHH BOJII HA CTPOK BiJl CEMU JI0 I ITHA/ISTH POKIB, 32 4. 2 ¢T. 115 KK Ykpainu
— mo30aBIICHHS BOJI Ha CTPOK BiJ JECATH O ITSITHAIIISATH POKIB 200 MOBIYHUM MO30aBJICHHS
BOJI, 3 KOH(iCKaIliero MaifHa y BUIAJAKY, nepenbdadeHoMy 1. 6 4. 2 miei crarti [12], To B KK
BipMeHii 3a yMucHe BOMBCTBO mepedadeHo Mo30aBICHHS BOJI BiJI IIECTH J0 TBAHAIISATHA POKIB,
a 3a kBajidikoBaHe BOUBCTBO, B TOMY YHCII i 32 yMHUCHE BOMBCTBO, ITOB’sI3aHE 13 3TBATITYBAaHHIM
a00 HACWJILHUIIBKUMH JiSIMH CEKCYaTbHOTO XapaKTepy — IM030aBICHHS BOJI TEPMIHOM Bif
BOCBMH JIO T’ SITHAJIIISITH POKIB UM JOBIYHE 1M030aBieHHs Bomi [11].

[{ikaBUM NUISXOM MIIIOB IPY3UHCHKHH 3aKOHOAABEIb. 30KpEeMa, y KPHUMIiHATBHOMY
Kozekci 'py3ii Oyn0 po3miieHo B OKpeMi cTaTTi yMHCHE BOMBCTBO Ta yMHCHE BOHMBCTBO 32
oOTspkIMBHUX oOctaBuH. 30kpema, y cT. 108 I'maBu 19 «3nounnu mpotu kutts» Poszminmy 7
«3J0YMHM TIPOTH JIIOIUHUY TIepe0adeHo BiMOBIaTbHICTh 32 YMUCHE BOMBCTBO, a y cT. 109
yYMHCHE BOMBCTBO 3a OOTsDKIUBHX oOctaBuH [13, ¢. 165].

Sk Gaunmmo, y KK I'pysii B3arami BincyTHs KBamiikyoya oOCTaBUHA YMHCHOTO
BOMBCTBA y BHUTIISI 3TBANTYBAaHHS a00 CEKCyabHOrO HacmibcTBa. OHAK I[IKABOKO MPAKTHKOIO
BOAYa€EThCS PO3MITICHHS MPOCTOTO YMHUCHOTO BOMBCTBA Ta YMHCHOTO BOMBCTBA 32 OOTSHKYIOUUX
0oOCTaBMH B OKpeMi KpHMiHaJbHO-NIPaBOBI HOpMHU. bimbiie Toro, ympcHe BOUBCTBO 3a
0o0TsDKyrouMX OOCTaBMH TIOJIEHO 3a TPhbOMa pIBHAMH CyCHIbHOI HeOe3meku. Takox
BOaJaeThCs 1 HaIliOHAJTbHE 3a0apBICHHS, MO XapakKTepHe I Tpy3uHChkoro Hapony. Ile,
30KpeMa, Io-TiepIe, BiTHECEHHS IO OOTSDKYIOUMX 0OCTaBMH YMHCHE BOHMBCTBO WieHa CiM’i.
[Mo-gpyre, HasBHICTH MOJATKOBOTO TOKapaHHs Yy BHIVISAAI OOMEXKCHHS IpaB, IMOB’SI3aHUX 3i
30poeto abo 6e3 Takoi.

IMpore BiacyTHiCTH KBaliikyrouoi OOCTaBMHM YMHCHOI'O BOWBCTBA Yy BUIJIJI
3IBAITYBaHHS a00 CEKCyalbHOI'O HACWIbCTBA TPY3MHCHKHH 3aKOHO/ABEIh KOMIIEHCYE
BHACITIZIOK BKJIFOUEHHS CMEPTi TIOTEPIIIIOTO SIK HacHimok 3reantyBanHs (cT. 137 KK I'py3ii) a6o
nirt cekcyanpHOro Xxapakrepy (ct. 138 KK I'pysii).

Orxe, K 0a4UMO, TPY3UHCHKHN 3aKOHOJABEIb YXBAJIWB PIIIICHHS YMHUCHE BOWBCTBO
MOETHAHE 13 3TBAITYBAHHAM a00 CEKCyalbHMM HACWJILCTBOM BITHECTH JO KBaTi(iKyOUHX
CKJaIIB BIAIOBIIHUX HisSHb. BomHoyac HEOOXITHO 3a3HAYMTH, IO BIAIOBIZHO IO ITOJIOKEHD
KK T'py3ii TsKKi HaciKu 3rBanTyBaHHs abo 1HIINX [ CEKCYabHOTO XapakTepy He MOXYTb
nepeadavaTH cMepTh HoTepniinoi (morepminoro). OMHAK MPO JOBIYHE MO30aBICHHS BOJI 5K
PO BEPXHIO MEXY IMOKapaHHS TYT HE HAETHCS. Y MepIIoMy BHITQJAKY MaKCHMaIbHE TIOKapaHH:I
1mo30aBJieHHs BoJIi 10 20 pOKiB, a y Apyromy — 1o 15 pokis.

VY IleniteHuiapHomy Konekci EcTOHIT NOBTOpIOETbCS MO3MIS TPY3HHCHKOTO
3aKOHOMABIA. TOX CMEPTh MOTEPIIJIOTO TepeadadeHo SK HacHigoK 3rBaiTyBaHHs (1. 4 4. 2
ct. 141 TlenitenmiapHoro koaekcy EcTonii) Ta nifi cekCyaJbHOTO XapakTepy, sKi BUMHCHE
npotd Bouti JitoauHK (1. 4 4. 2 cr. 141-1 IlenirenuiapHoro koaekcy Ecrownii). ba Oinblue,
HE3BHYHUM JUI YKPATHCHKOI NpaBoBOi cucteMH € Te, mo y [lenitenniapaomy konekci Ecronii
JI0 KPUMIHAJIBHOT BiANOBIJAIBHOCTI MOXKE OYTH MPHUTATHYTO IOPHIUYHY OCOOy, HaBiTh 3a
YMUCHE BOMBCTBO TIPH O0TSHKYIOUMX 0OCTaBUHAX.

Y KK Kazaxcrtany yMHCHe BOWMBCTBO, TIO€JAHaHE 13 3TBAITYBaHHAM abo
HaCWJIBHUIILKAMH JISIMU CEKCyaJbHOTO XapakTepy, Ha kmTant KK AzepOaiimkany oeaHaHO B
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OJTHOMY TTYHKTI 3 YMHCHUM BOWBCTBOM 3 METOIO TPUXOBATH 1HIIMH 3JIOYMH 200 MOJETTITUTH
HOr0 BUMHEHHS.

OxpeMO HEOoOXiZHO 3a3HaYWTH, IO HE3BUYHHMM ISl YKPAiHCHKOTO KPHMIHAIBHOTO
3aKOHOJIABCTBA € BUJUICHHS KBaNi(h)iKOBAHOrO YMHCHOTO BOMBCTBA B YMOBaxX HaJ3BHYANHOT
cutyarii abo mix yac MacoBux 3aBopymeHs. 11lo MoximBo, Mano 6 micue i B KK Ykpainu,
0COOJIMBO B CY4aCHHX YMOBAax COINaIbHO-MOJITHYHOI HecTalOinpHOCTI bathkiBmuuau. binbiie
toro, y KK Kazaxctany okpemMo BHIUISIEThCS 0COONMBO KBamidikoBaHe BOMBCTBO. Ha myMKy
Ka3aXCTaHCHKOTO 3aKOHOMABIIS, HAHOUIBIIOI CYCHITHHOIO HEOE3MeKo HaJiIecHe BOWBCTBO
MaJIoJiTHBOT 0COOH.

YMucHe BOMBCTBO 13 3IBAITYBAaHHSM KHPIM3bKUIH 3aKOHOJABELb BiJHOCHTH M0
KBaNi(piKOBAHOTO YMHCHOTO BOWMBCTBA. BOgHOYAC HE THIOBUM € (POPMYIIOBAHHS IHOTO
MYHKTY (YMHCHE BOWBCTBO, IOB’sI3aHE i3 3rBAITYBAHHSAM a00 HACHIILHUIIBKHM 33J0BOJICHHS
CTaTeBOI IIPUCTPACTI B IHIIKMX HOpMax).

VY KK JlatBii nependadeHo okpeMi KpUMiHATBHO-TIPaBOBI HOPMH, SIKi TIependadaroTh
KpUMiHAJIBbHY BiATIOBiATbHICTD 32 YMHUCHE BOMBCTBO MPH OOTsDKyroumx obOcraBuHax (cT. 117
KK Jlatsii) Ta yMucHe BOUBCTBO TpH 0c0oOIMBO 00TsDKyrounx oocraBuHax (cT. 118 KK Jlarsii),
YMHCHE BOWBCTBO, TIO€IHAHE i3 3TBaJTYBaHHSAM, HAJICKHUTHL JO Iepmoro tumy. OTxe, Ha
BIIMIHY BiJI TeEpeBaXHOi OUIBIIOCTI BXKE PO3IISIHYTUX 3apyODKHMX KpPHMiHAJIBHUX
3akoHonaBcTB, y KK Jlatsii nucnosunist cr. 117 Mae oOMexxeHni ckiiaj IisiHb CEKCyallbHOTO
Xapakrepy, sIKi MOKyTh OyTH BUNHEHI B paMKaX YMHCHOTO BOMBCTBa. Pa3oM i3 THM, HEOOX1THO
HaTOJIOCHTH, 110 32 YMHUCHE BOMBCTBO NMPH 0COOJMBO OOTsKyrounX obctaBmHax (ct. 118 KK
JlaTBii), K MakcMMajbHa Mipa MOKapaHHs IepeadadeHo cMepTHy kapy. Lo 3 BigmoBimHol
CTOPOHH XapaKTePU3y€ BIMHOCHY CYBOPICTh JIATBIHCHKOTO KPHUMIHAIBHOTO 3aKOHOJABCTBA,
IIOJT0 3aXUCTY AOCYIOBOTO, CYJIOBOTO PO3CIIAYBaHHS Ta MOPSIKY BiOyBaHHS OKapaHH [14].

JINTOBCHKUM 3aKOHOJABIIEM B3araji He mepen0avyeHo Takoi KBali(hikyrodoi 00CTaBUHH
YMHCHOTO BOMBCTBA, SIK 3TBaJITyBaHHS a00 CeKcyalbHE HAacHiIbCTBO. binbiie Toro, 3arubens
MOTEPIIJIOT0 HEe TepeadadeHo sk Hachigok Hi B 3rBantyBaHHi (cT. 149 KK JlutBu), HI B
cekcyanbHoMy HacuibeTBi (CT. 150 KK JIuten). Y 3B’43Ky 3 IUM yMUCHE BOMBCTBO, ITO€THAHE 13
3TBAJITYBAaHHIM 200 CEKCyaTbHIM HACHIIbCTBOM, KBaMi(DiKyEThCS CYKYMHICTIO [15].

Cepen xBamidikoBanoro Buay ymucHoro BOuBcTBa y KK Pecmy6nikm MosmoBa He
nependayeHo yMHCHE BOMBCTBO, O€IHAHE i3 3IBAITYBaHHAM a00 CEKCyaJbHUM HaCHIILCTBOM.
IIpote cMepTs moTepminoro Moxke OyTu Hacmigkom 3reantyBaHHs (cT. 171 KK Monnosu) uun
HACWJIBHHUIIBKUX i cekcyanbHoro Xapaktepy (ct. 172 KK Mongosu). Bomnodac, He
3Bakaroun Ha cxoxy cutyauito 3 KK I'pysii (B wacTuHi BincyTHOCTI KBali(hikOBaHOTO CKJaay
YMHCHOTO BOMBCTBa IOEJHAHOIO i3 3IBAITYBaHHAM a00 CEKCyaJbHUM HACHJBCTBOM), Il
ONIHIEI0 BIIMIHHICTIO € T€, IO MOJIOBCAKMM 3aKOHOJABIEM 3a 3IBAaINTYBaHHA a0o
HACWJIBHHUIIBKI JTii CEKCYaTbHOTO XapakTepy mnepeadadeHo BEpXHIO MEXKY MTOKapaHHS Y BUTII
JoBiuHoro mo30aBneHHs Bomi. Ha Biaminy Binm KK I'pysii, ne y mnepmomy BUNaiky
MaKCHMaJIbHe MTOKapaHHs 1o30aBieHHs BoJli 10 20 pokiB, a y aApyromy — 1o 15 pokis [16].

Y KK kpain komumuboro Pansucekoro Corody ymucHe BOWMBCTBO, INO€AHAHE i3
3IBAITYBAHHSAM YM HACHIIHUIILKHMH JiSIMH CEKCYaJbHOTO XapaKTepy, MOETHAHO 3 YMUCHHUM
BOMBCTBOM 3 METOIO IPUXOBATH IHIIMH 3JI0YMH UM MOJETIINTH HOro cKoeHHA. LI mpakTmka
MOEAHAHHS JIBOX KBali(iKOBaHWX CKIAJiB yMHCHOTO BOWBCTBa BXe Oyla moMideHa Yy
PO3TISHYTHX KpUMIHATBHHUX 3aKOHOJABCTBaxX AzepOaiimkany ta Kazaxcrany. Takox Xo4eTbes
BIIMITUTH, IO 3a KBali(DiKOBaHWU CKJIaJ] YMHUCHOTO BOWBCTBA, B TOMY YHCIi 1 yMHCHE
BOMBCTBO, TIO€THAHE 13 3TBANITYBAHHIM YW HACHIILHUIIBKIMH JIISIMH CEKCYaIbHOTO XapakTepy,
y KK Jnesxux 3akOpJIOHHHX KpaiH Mepen0adeHo HalOiMbIy HasBHY B MPABOBOMY IOJIi CBITY
Mipy HOKapaHHs — CcMepTHY Kapy [17].

JHocmimkyoun KK TamkukucTany, MOXXEMO TOOAYUTH XapakTepHE JJISI HU3KH BXKE
po3rIsSHYTHX KpaiH (AsepOaiimkan, KazaxcTaH) MOE€THAHHS YMHCHOTO BOWBCTBA 3 METOIO
NPUXOBATH IHIIMI 3710YMH a0 TWONErmIUTH HOro BYMHECHHS 3 YMHCHHUM BOHBCTBOM,
TOB’SI3aHUM 3 3IBAJTYBAaHHSAM a00 HACWIBHUIBKAMH JiIMH CEKCYaJbHOTO XapakTepy.
BonHowac 3HOBY TOMiTHa CYBOPICTh KpHUMIHAJIHHOI BiATIOBIZAILHOCTI 3a KBalliikoBaHE
yYMHCHE BOMBCTBO — cMepTHa Kapa [18].

Ormsinaroun cr. 101 KK TypkmeHicraHy, MOXeMO IOOAauuTH XapakTepHy JUist
VYkpainn kBaipikoBaHy 0OCTaBUHY YMHCHOTO BOMBCTBA, IIOB’SI3aHOTO i3 3IBAJITYBaHHIM a0o
HACWIBHUIBKUMH JliSIMH CEKCYalbHOTO Xapakrepy. IIpoTe nemro AWBYe BiHOCHA M’SKICTh
caHKIlii. Apke 3a KBami(iKoBaHWH BHJ YMHUCHOTO BOMBCTBA Mepen0adyeHO MaKCHMAIbHY Mipy
TOKapaHHs y BUMJISII TT030aBIICHHS BOJI IO IBAJIIATH I’ ITH POKIB.
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Y KK VY30ekucrany mnependadeHo KBaniikoBaHWH BHJ YMHCHOTO BOUWBCTBA y
MMOETHAHHI 13 3TBAITYBaHHAM a00 HACWILHUIPKAM 3aJJOBOJICHHSIM CTaTeBOi MOTpeOH Y
HPOTUNPHUPOAHIH popMi. BOauaeTscs, HasiBHE GOPMYITIOBAaHHS IPYroi YAaCTHHHU LBOTO MYHKTY
«HACWJIPHUIIBKE 3aJJ0BOJICHHS CTaTeBOI MOTPEOU y MPOTUIPUPOAHIH (Hopmi» 3BYXKye BCl i1HIII
MOKJIMBI MPOSIBH CEKCYaJIbHOTO HACHIBCTBA, SIKIi MOXKYTh OyTH BUMHEHI. A TOMY, BBa)XXaEMO,
o (OpPMYIIIOBaHHSI Y BHIJLINI: «YMHCHOTO BOMBCTBA, IOEJHAHOTO i3 3IBAJITYyBaHHSIM abo
CeKCYaTbHHM  HACHWJIBCTBOM»  OLUIBIIOI0  MIpOIO  BIATOBiZA€  3asgBIEHUM  TOTpedam
KPHMiHAJIbHOTO 3aKOHO/IaBCTBA.

3a3HauMMo, IO cepes KpaiH, SKi 3a TEepUTOPIaJIbHOI OCOOJHMBICTIO PO3TalIOBaHi
nopsz 3 YkpaiHoro, MM YMOBHO BuaUIsieMo: [lonbina, Pymynis, CioBauunna, Yropuiusa.

Jocute nezuuHoto y KK TIlonpmi e mnoOynosa aucrno3umii  kKBauihikoBaHOTO
BOMBCcTBa. Lle, 30Kkpema, CTOCYETHCS MO€IHAHHS JIBOX (3 BUKOPHCTAHHSIM BOTHENAJIBHOI 30poi
abo BHOYXOBHMX pEYOBHMH), a 1HOAI W TproX (y 3B’SI3Ky I3 3aXOIUICHHSAM 3apyvHHKa,
3TBAJITYBAaHHAM a00 p0300€M) CKIaAiB KBaTi(DiKOBAHOTO YMHUCHOTO BOMBCTBA B OKPEMHUX
MyHKTax. ba Oinbime, y cdepi 3aXUCTy CTaTeBoi cBOOOMM Ta CTATEBOI HEJOTOPKAHOCTI 0COOH,
nependaderHo y cr. 148 KK Tlompmii, TiTbKH yMHCHE BOWBCTBO MOENHAHE 13 3TBAJITYBAHHSM,
OOMEXYIoud JisSHHA Yy BHIJIAII YMHCHOTO BOWBCTBA, TIOEAHAHOTO 13 CEKCyalbHHUM
HacwiIbCTBOM [19, c. 124].

PyMyHCBKMM 3aKOHOJABLEM HE BHIIIAETHCS OKpeMoi KBalidikoBaHO! 0OCTaBHHM
YMHCHOTO BOHMBCTBA, IO€JIHAHOTO 13 3IBAITYBaHHSIM ab0 CEKCyaJbHMM HacuibcTBOM. IIpote
HasBHA XapakTepHa JUIS JOCHTIIPKYBaHWX KpalH KpHWMiHaJbHA BiAMOBIJAIBHICTh 32
kBaniikoBaHe BOMBCTBO Y BHUIIIAI JOBiYHOro mno30amieHHs Bomi. Opnak y cr. 218
nependavyeHo KpUMIHAIBHY BiNMOBIMANBHICTh 3a 3IBAJNTYBaHHS, € CMEPTh IOTEPITIIOrO
repenoadeHo K 0coONMMBO TSKKI Haciaku [20].

CroBalbKUM 3aKOHO/ABIEM PO3AIJICHO KBali(DiKOBaHI BUIM YMHCHOTO BOMBCTBA Ha
JIBI OKpeMi KpuMiHajbHO-1IpaBoBi HopMH (cT. 144 Tta cr. 145 KK CnoBampkoi PecrnyOumikn).
Binpme toro, B 000X CTaTTAX BiJACYTHE YMHCHE BOWBCTBO, TOEIHAHE 13 3TBAITYBaHHAM a0o
CeKCyallbHUM HacuiIbCcTBOM [21].

Y KpuMiHATBFHOMY 3aKOHOJABCTBI YTOPIIMHM He TmepeadavyeHo KBamidikoBaHe
BOMBCTBO, TIOEJHAHE 13 3TBAITYBAHHAM ab0 CEeKCyalbHUM HacHIbCTBOM. bimbmie Toro, y KK
VYropumHu B3arali BiICyTHS KpUMIHAJIBHO-TIPaBOBa HOpMa 3a 3rBasiTyBaHHsA. OnHak y cr. 197
Po3niny 19 BCTaHOBIEHO KpUMIHAIBHY BiAINOBIAAJBHICTH 32 CEKCyallbHE HACHIIBCTBO, aje
BIJICYTHI HACTIJIKH Y BUTIISAI CMEPTI OTepmiyioro [22].

BucnoBku. OTxe, NOCIIJUKEHHSI 3aKOPJIOHHOTO JOCBIIy NPaBOBOTO PETYJIIOBAHHS
BiJIMIOBIJJAJIFHOCTI 3a YMHCHE BOWBCTBO, MOEIHAHE 13 3IBANTYBaHHAM a00 CEKCyalbHUM
HaCWJILCTBOM, JAJI0 3MOTY CTBEP/DKYBATH Take. Y OUIBIIOCTI JOCTIIKYBAaHHX KpaiH YMHCHE
BOMBCTBO, TIOEHAHE 13 3TBAJITYBAHHSAM a00 CEKCyaJIbHHM HACHJILCTBOM, € KBalli(hiKOBaHUM
BUJOM YMHCHOro BOMBCTBa (A3sepOadmxkaH, bimopycis, Bipmenis, Kazaxcran, Kuprusis,
JlatBis, Tlomwrma, TypkmeHnictan, Y30ekuctan). Y JlarBii ta Ilombmii ymucHe BOWBCTBO
MOETHAHE TUTBKH 13 3IBAITYBaHHSM, OOMEXYIOUH IIPH LbOMY BHIIAJIKW BYMHEHHS YMHCHOTO
BOMBCTBA, IIOEJHAHOTO i3 CEKCyalbHUM HACHIILCTBOM.

Y Hu3mi JoCHiDKyBaHWX KpaiHW B3arajdi He TmepeadadeHo yMECHOTO BOWBCTBA,
MTOETHAHOTO 13 3TBANTYBaHHAM a00 CEKCyaabHUM HAcWIbCTBOM. OJHAK CMEPTh MOTEPIiIOTO
BH3HAYEHO SIK OCOOJIMBO TSDKKI HACHITKK TIPH 3TBAJTYBaHHI a00 CEKCyaJlbHOMY HACHIJIbCTBI
(I'pyszist, Ecronis, Mongosa, CioBauunHa). A y KpUMiHaIBbHOMY 3aKOHOJIABCTBiI JIUTBH Ta
YropimuyHy i bOTo He ImependadeHo.

VY neskux kpainax (AsepOaitikan, Kazaxcran, Tampkukucran) ymucHe BOMBCTBO,
MIO€THAaHE 13 3TBANITYBAaHHSIM a00 CEKCyaJbHUM HAaCHJILCTBOM, ITO€IHAHE i3 CKJIAJJOM YMHUCHOTO
BOMBCTBa 3 METOIO TPUXOBATH iHIEC KPHUMiHAJIbHE MPAaBOMOPYIICHHsS ab0 MOJETIIUTH HOTro
BYMHEHHSI.

Jlocnmijpkyroun CaHKILiI0 3a YMHCHE BOMBCTBO, MO€IHAHE 13 3IBAITYBAaHHSAM abo
CeKCYaTbHHM HACHJIbCTBOM, OyJI0 BCTAaHOBJIICHO, IO TEpPeBaKHAa OUIBIIICTh  KpaiH
(AzepbOaitmkan, Bipmenis, Kazaxcran, Kuprusis, Jlatsis, [lonpmia, Y30ekucTtan) BCTAHOBUIIH
MaKCHMaJlbHy Mipy TOKapaHHS Yy BUIVIAJl JOBIYHOTO IT030aBJICHHS BOJi. Y HEBEJMKOI
KLTBKOCTI KpaiH nepenbaueHo cMeptHy kapy (bimopycis, Tamkukucran). HaitnosipHimmM Ha
MOKapaHHs 32 YMHCHE BOMBCTBO, ITOEAHAHE 13 3TBAITYBaHHIM 200 CEKCyalbHUM HACHIILCTBOM,
Buaascst KK Typkmenicrany, nie, 30kpeMa, nepe0aueHo MaKCUMallbHE MOKapaHHs Y BHIIISI
M030aBJICHHS BOJII CTPOKOM Ha 25 pOKiB.

Boanouac Oys0 BCTaHOBIJICHO, IO HE3BUYHHUM JUTS YKPATHCHKOT MPABOBOI CHCTEMH €
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MpaKkTHKa, 3ampoBajpkeHa y [leHiTeHmiapHOMYy Koaekci EcToHii, 3rigHO 3 KOO JIO
KPUMiHAJIBHOT BiNOBINATBHOCTI MOXKe OyTH MPUTATHYTO IOPHIUIHY 0CO0Y, B TOMY YHCIHi 3a
YMHCHE BOUBCTBO MPH OOTSDKYIOUMX 00CTaBUHAX.

Hapmani akTyanbHUM HampsiMOM JIOCTIXKCHb BOAYa€ThCSI BCTAHOBJICHHS FOPUIMIHOTO
CKJIaJly yMUCHOTO BOUBCTBA, IOEIHAHOTO 13 3TBAJITYBAHHIM a00 CEKCyallbHIM HACHIbCTBOM.
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ABSTRACT

Svitlana Korogod. Foreign experience of individual countries, regarding the legal
regulation of responsibility for deliberate murder combined with rape or sexual violence. In the
article the author has conducted a study of foreign experience of individual countries, regarding the legal
regulation of responsibility for deliberate murder combined with rape or sexual violence.

The author, outlining the importance of taking into account foreign experience in criminal-legal
regulation of responsibility for the intentional murder, combined with rape or sexual violence notes that
the criterion for selecting countries that were subject to the study of the similarity of the legal systems of
the former Soviet Union (Azerbaijan, Belarus, Armenia, Georgia, Estonia, Kazakhstan, Kyrgyzstan,
Latvia, Lithuania, Moldova, Russia, Tajikistan, Turkmenistan, Uzbekistan) and territorial feature
Location next to Ukraine (Poland, Romania, Slovakia, Hungary).

As a result of the study, the author distinguished and systematized the positive foreign
experience of legal regulation of responsibility for intentional murder is combined with rape or sexual
violence.

Investigation of foreign experience of legal regulation of responsibility for intentional murder is
combined with rape or sexual violence enabled to assert the following. In most of the investigated
countries, intentional murder is combined with rape or sexual violence acts as a qualified type of
intentional murder (Azerbaijan, Belarus, Armenia, Kazakhstan, Kyrgyzstan, Latvia, Poland,
Turkmenistan, Uzbekistan). In Latvia and Poland, deliberate murder is combined only with rape, while
limiting the cases of committing intentional murder combined with sexual violence.

In a number of investigated countries, there is no intentional murder combined with rape or
sexual violence. Instead, the death of the victim is defined as particularly severe consequences in rape or
sexual violence (Georgia, Estonia, Moldova, Slovakia). And in the Criminal Legislation of Lithuania and
Hungary, it is not provided.

In some countries (Azerbaijan, Kazakhstan, Tajikistan), deliberate murder is combined with
rape or sexual violence combined with a deliberate murder in order to hide another criminal offense or to
facilitate its commitment.

Investigating the sanction for the deliberate murder combined with rape or sexual violence, it
was found that the vast majority of countries (Azerbaijan, Armenia, Kazakhstan, Kyrgyzstan, Latvia,
Poland, Uzbekistan) have established a maximum degree of sentence in the form of life imprisonment. In
a small number of countries there is a mortal punishment (Belarus, Tajikistan). The most beautiful for
punishment for a deliberate murder is combined with rape or sexual violence issued by the Criminal Code
of Turkmenistan, where, in particular, it is foreseen maximum punishment in the form of deprivation of
lines for a period of 25 years.

At the same time, it was found that unusual for the Ukrainian legal system is the practice
introduced in the Penitentiary Code of Estonia. Accordingly, a legal entity may be attracted to criminal
responsibility, including intentional murder in burdensome circumstances.

Keywords: foreign experience, foreign legislation, intentional murder, rape, sexual violence.
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