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Jlapuca MAPIIEHIOK, €rop IbOMIH, Oxrena FAJTYIIKO
®OPMYBAHHS AHTUKPHU30BOI KOHHENIII NIABUIIIEHHSA
CTPATEITYHOI CTIMKOCTI YKP3AJI3HHIII

AHoTauis. Po3kpHuTO CyTHICTh iICHYIOUHMX MoJienel pe)opMyBaHHS Ha 3ai3HHYHOMY TPAHCIIOPTI.
Po3pobneno Ilporpamy ympaBiiHHA aHTHKPU30BUMHM 3MiHaMH YKp3ami3Humi. BuoxpemieHo HOBI
€JIEMEHTH KOPIOPAaTHBHOI KyJNbTypH YKp3aJi3HHII 3ampoloHOBaHO 3axoqu At  (opMyBaHHS
CIPUATINBAX YMOB JUIl BEJECHHS TOCHOAAPCHKOI JAIBHOCTI 3ali3HMI, CTBOPEHHS CHPHUITIUBOTO
indopmaniiiHoro (oHy 3aJi3HMYHOTO TPAHCIIOPTY, AKTHBI3aIlil0 IHBECTHLIIHOrO Ta IHHOBAIIHHOTO
nporecy. BuokpemieHo neBHi npaBuia s ynpapiIiHHS (iHAHCOBUMHU PH3HKaMU, a caMe:

IcHye psit IEBHUX MpaBHJL, IKMX HEOOXIJHO JOTPHMYBATHCh, SIKIO OpraHi3amis 0axkae 3MIITHUTH
e(eKTUBHICTh yNpaBIiHHA (DIHAHCOBUMH pu3uKaMu: 1) BinmoBimanbHICTH BHIIOTO KepiBHUNITBA
nignpuemcrsa; 2) HasBaicTs 3aranpHOi MONITHYHOI JiHIT Ta 1HPPACTPYKTYpH PH3HK-MEHEDKMEHTY.
Pi3HHX JAHIIOTIB YHpABIiHHS, HMOBHHHA OYTH NOCTOBIPHOIO Ta ONEpaTHBHOIO; 3) IHTerparmis pu3HK-
MeHeKMeHTy; 4) BigmosinanbHicTe LEHTpiB BiamoBigaibHOCTi; 5) OuiHKa Ta paH)XyBaHHS PpiBHSA
pu3uky; 6) Hesanexna excriepruza; 7) IlnanyBaHHS U1 Henepe10aueHNX CUTYaLliil.

Po3kputo cyTHIiCTH METOAIB KOpYILiitHOI mporpaMu Ykp3amizHuwi. [ligkpecneno, mo BaXxJIMBUM
€IeMEeHTOM OyIb-KOI KOPIIOPAaTUBHOI KYJIBTYpH € Taki IOHATTA SK: MOTHBALif, BiAJaHICTh
criBpoOITHUKIB KoMnaHii. [lns Ykp3ami3Humi ocoOMMBO aKTyalbHO SK BUXOBAHHS BJIACHHUX KaapiB, a i
(dopMyBaHHA 3 BXKe ICHyr04ol 0Ga3M CHIBpOOITHHKIB JIOSUIBHHMX I 1 BiJJJaHMX WICHIB KOMIIaHii, sKi
BiUyBAIOTh CBOIO IIPUYETHICTH 10 11 AISUIBHOCTI, 11 pO3BUTKY.

3anponoHOBaHO HampsMu (OPMYBaHHS MO3UTHBHOIO 00pa3y B OdYaxX NIMPOKOIO CIIOXKHMBaya.
OKpeclieHO HaNpsSMKH CTBOPEHHS B HAI[IOHAUIPHHX KOMIIAHISAX Yy PI3HUX Traiy3sx (He TUIBKH JUIS
TPAHCIOPTHHUX MiANPHEMCTB) CTIMKMX CTUMYINIB A0 MOLIYKY HOBHX HIlll Ta NMPAarHEHHA 10 BUXOAY Ha
JUpYIoYi MO3HIIT SIK Ha BHYTPIIIHBOMY, TaK i Ha CBITOBOMY pHUHKY. HanaHo XapakTepuCTHKy METOJiB
YIIpaBIIiHHS AaHTHKPU30BUMH 3MiHAMMU.

Kniouoei cnosa: Yxpsanisnuys, anmukpuzouii MeHeONCMeHm, DepDOPpMYBAHHA 3ANi3HUYb,
cmpamezii po36UmkKy.
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PECULIARITIES OF PROVING GUILT
OF A TAX VIOLATION COMMITMENT

Abstract. The article highlights the problems of defining the concept of "guilt" in a tax offense,
which was introduced relatively recently, and therefore there is no established practice of law
enforcement in this area. The author raises the issue of the need to be held liable for various types of
liability for committing a tax offense in a certain order, for example, bringing to administrative
responsibility must precede bringing to financial responsibility.

The author also draws attention to the problem of the relationship between guilt and responsibility
of officials of the legal entity and the legal entity itself and suggests solutions by introducing certain
legislative changes. Attention is also drawn to the need to apply different standards of proof to certain
types of tax offenses.
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Relevance of the study. Reforming tax legislation, which has significantly increased
the size of sanctions for tax offenses, and introduced a new doctrinal concept - the fault of the
taxpayer, requires the development and implementation of a clear, unified and understandable
mechanism by which public authorities should establish the guilt of the taxpayer, and the
taxpayer, in turn, will be able to defend himself against the charges.

In the absence of a definition of "guilt" and methods of establishing and proving it in the
Tax Code of Ukraine, conditions may be created under which bona fide taxpayers will be
prosecuted, while real offenders will be able to avoid liability due to imperfect legal
techniques. The effective implementation by the state of the function of collecting taxes and
fees to the state budget should be based on a clearly defined mechanism, which provides not
only the range of responsibilities of taxpayers, but also the procedure for applying sanctions for
their violation. Therefore, this issue is important and needs comprehensive research.

Also problematic and unresolved issue is the relationship between guilt and liability of
officials of the legal entity and the legal entity itself, as well as the coexistence of
administrative and financial liability for tax offenses, which should certainly be unified to
improve the effectiveness of such liability.

Recent publications review. The issues of development of the conceptual and
categorical apparatus of tax law of Ukraine were dealt with by such leading scientists as
M. Kucheryavenko, V. Teremetsky, T. Kolomoets, O. Glukhyi, I. Getmantsev, R. Makarchuk,
Ya. Tolkachev, T. Kravtsova, Z. Budko, A. Ivansky, S. Bondarenko and others.

However, given the ongoing process of reforming tax legislation, this issue needs
further study, in particular in terms of normative definition of the concept of taxpayer guilt,
methods of establishing and proving it.

The article’s objective. The purpose is to consider the doctrinal concept of "wine" and
the normative possibility of its application in tax legislation to bring the taxpayer to
responsibility, as well as to develop proposals for normative and legal improvement of the
definition of the taxpayer's guilt, methods of its establishment and proving to the extent
necessary for bringing to justice.

Discussion. From 01.01.2021 the Tax Code of Ukraine contains a new definition of a
tax violation: illegal, culpable (in cases provided directly by the Code) action (activity or
inactivity) of the taxpayer (including persons equated with him/her), regulatory authorities and
/ or their executive officers (officials), other entities in cases provided directly by the Code [8].

Such changes were made by the Law of Ukraine "On Amendments to the Tax Code of
Ukraine for the improvement of the tax administration, elimination of technical and logical
inconsistencies in tax legislation" Ne 466-IX from 16.01.2020, which entered into force on
23.05.2020, which introduced the concept of holding a taxpayer liable for tax violation,
provided that his/her guilt is proven [12].

Thus, the crucial difference of the new version of the definition of a tax violation
contained in the Tax Code of Ukraine is the indication of the criterion of guilt of an action
(activity or inactivity) of a taxpayer. That is, we can conclude that the legal responsibility for
committing a tax offense occurs only in the presence of the guilt of the taxpayer.

However, Kobylnik D. draws attention to the fact that currently for the state and
regulatory authorities the attitude of a person to the fact that such a person has violated the
provisions of tax legal regulations (intentionally or negligently) is of no importance. This is
due primarily to the fact that the main task for the state, as a subject of tax relations, is to fill
the revenue side of the budgets at different levels [4].

Whereas, Khanova R. and Barikova A. note that even after all the changes, the Tax
Code of Ukraine still does not contain a definition of "guilt". The guilt of a person in
committing a tax offense is evidenced, if it is proved by the regulatory authorities, by the
unreasonable, unscrupulous and inconsiderate activity, providing that the person is able to
comply with the rules and regulations, for violation of which the Code provides liability, but
he\she failures to take sufficient measures for the rules submitting. Due to the legislator's use of
the conjunction "and" between the words "unreasonable, unscrupulous and inconsiderate", it is
important to prove all the above-mentioned circumstances entirely, if the payer had the
opportunity to behave properly. All these three criteria are evaluative concepts, the true content
of which should be determined by the results of judicial interpretation [15].

Therefore, Litvintseva A .identifies the following features of a tax violation:

1) an action in the form of an activity or inactivity;

2) illegal feature;
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3) the presence of a special subject;

4) illegal consequences of such an action;

5) the presence of responsibility for such actions [9, p. 123].

It should be noted that the doctrine of tax law fully recognizes the classical structure of
the tax violation, which is analogous to criminal and administrative offenses, that is the body of
the tax offense is formed by the object, the objective side, the subject, the subjective side.

The doctrine of tax law contains the following definition of the subjective side of the tax
offense. It is the mental attitude of the subject of the tax violation to the socially dangerous
action he commits, and its socially dangerous consequences at the time of the tax offense
commitment.

We can summarize that with the presence of sufficiently complete and well-established
definitions for the determination of the subjective side of the offense, the relevant normative
act — the Tax Code of Ukraine does not contain a definition of guilt.

For the most part, scholars express ambiguous positions that, in fact, in the case of tax
violations, we can only talk about the degree of activity and willingness of officials of
taxpayers' organizations to take measures to prevent tax offenses. It is not possible to evaluate
the activity of a legal entity from the point of view of intention or negligence [9, p. 125].

Thus, the most problematic issue both in determining the component of the tax offense
and in the application of administrative liability for the tax violation is the concept of the
subjective side of the tax offense. At present, guilt, as a component of a tax offense, still has
neither a clearly determined definition nor the practice of proving it by both regulatory
authorities and courts in tax disputes resolution.

We will make an attempt to determine for ourselves under what conditions legal
liability for a tax offense can be applied.

Therefore, as if the Tax Code of Ukraine does not contain the concept of "guilt", it is
possible in this case to appeal to the analogy of the law.

On July 17, 1997, Ukraine ratified the Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter — the Convention) [5]. According to Art. 9 of the
Constitution of Ukraine, valid international treaties, the binding nature of which has been
approved by the Verkhovna Rada (The Supreme Council) of Ukraine, are part of national
legislation, i.e., the Convention is applicable in Ukraine as an integral part of national
legislation [9].

In this case, in accordance with Part 1 of Art. 17 of the Law of Ukraine "On
enforcement of judgments and application of the case law of the European Court of Human
Rights" (hereinafter — ECtHR) [11], courts in the process of cases use the Convention and the
case law of the Court as a source of law. That is, due regard for the case law of the European
Court of Human Rights is a matter of ensuring the principle of the rule of law supremacy in
Art. 8 of the Constitution of Ukraine. It should be noted that the European Court of Human
Rights considers that the legal relations that have developed in the tax sphere are in many
respects analogous to those in the field of criminal offenses.

hus, in 1976, in the case "Engel and Others v. The Netherlands" [14] the European
Court of Human Rights (ECtHR) concluded that for the purposes of the Convention for the
Protection of Human Rights and Fundamental Freedoms ("the Convention"), the notion of
"criminal prosecution" has an autonomous meaning and is not limited to the qualification of
"criminal" under the national law. The ECtHR has established its own criteria for defining the
concept of "criminal prosecution", which have been called the 'Engel' criterion and are now
widely used in the practice of the ECtHR. In fact, according to the 'Engel' criterion, a
significant part of tax charges and fines in Ukraine is qualified as a criminal charge against the
payer; as well as such sanctions are noticeable and more punitive (not aimed at compensating
for the damage). Based on an analysis of the nature of tax penalties, the ECtHR concluded that
since such fines are applied to an unlimited number of taxpayers (the second criterion) and are
intended to penalize the taxpayer (partly the third criterion), tax penalties should be considered
as "criminal" for the purposes of the Convention.

Therefore, in the case of determining of "guilt", it is possible to refer to the definitions
contained in the Criminal Code of Ukraine in Articles 23-25 [7], and to the doctrine of criminal
law. So, guilt is a person's mental attitude to his\her illegal activity or inactivity and its
consequences in the form of intention or negligence. Guilt is one of the elements of the
subjective side of any offense, and therefore legal liability is generally possible only if a person
is guilty of a prohibited action. Liability without fault is possible only in certain cases provided
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by law in civil law (for example, when causing damage by a source of increased danger).
Forms of guilt are combinations of certain features of consciousness and will of a person
committing a socially dangerous action specified in the criminal law.

According to Art. 23 of the Criminal Code of Ukraine, the guilt is a mental attitude of a
person to an activity or inactivity provided by the Criminal Code, and its consequences,
expressed in the form of intention or negligence. The interesting is the case law of the Supreme
Court. Thus, in the resolution of 27.04.2018 in case Ne 820/4064/17 the court made the
following legal conclusion: tax offenses within the meaning of paragraph 109.1 of Article 109
of the Tax Code of Ukraine are illegal actions (activity or inactivity) of taxpayers, tax agents,
and / or their officials, as well as officials of regulatory authorities, which led to non-
fulfillment or improper fulfillment of the requirements established by this Code and other
legislation, the control over observance of which is entrusted to the regulatory authorities.

The court also points to signs of guilt of the legal entity: "the guilt of the legal entity in
this case, according to the panel of judges, is proved by negligence of the payer's officials,
which was expressed in the lack of control over the safety and validity of personal keys of
taxpayer, that makes impossible the fulfillment of payer’s duty for the registration of excise
invoices in time" [10].

In paragraph 110 the judgment of 23 July 2002 in the case of Westberg Taxi Aktiebolag
Company and Vulich against Sweden, the ECtHR stated that "... administrative courts dealing
with applicants' complaints against tax administration decisions have full jurisdiction in these
cases and the power to overturn contested decisions. Cases must be considered on the basis of
the submitted evidence, and to prove the existence of grounds provided by the relevant laws for
the imposition of tax fines is the tax administration" [13].

Therefore, it is the tax authority that is obliged to prove the existence of a tax offense,
including the subjective attitude of the taxpayer to the committed tax violation (if it is
committed), which is an irrevocable condition for bringing the taxpayer to the responsibility.

The fact what exactly should the tax authority be guided with in establishing the guilt of
the taxpayer is not defined by law. Currently, the practice of bringing the taxpayer to both
administrative and financial responsibility is well-established. According to Article 61 of the
Constitution of Ukraine, no one can be twice brought to responsibility of the same type for the
same offense [6]. However, Article 112 of the Tax Code of Ukraine stipulates that bringing
taxpayers to financial responsibility for violating tax laws and other legislation, the control of
which is entrusted to the supervisory authorities, does not release their officials if there are
appropriate grounds for administrative or criminal liability.

Administrative liability of officials occurs only under certain conditions and in cases
established by law. Discretionary powers of regulatory authorities in these cases are absent.
From the above-mentioned facts, we can conclude that administrative sanctions are a measure
of administrative influence through administrative law, which contain a conviction of the
perpetrator and his\her action and which have negative consequences for the offender [8].
Financial responsibility for tax offenses is mostly imposed on the taxpayer and is established in
accordance with the Tax Code of Ukraine, and is applied in the form of penalty (financial)
sanctions (fines). The presence of guilt is a prerequisite for bringing a person to financial
responsibility in the following tax offenses:

— paragraph 119.3 of the TCU (violation by the taxpayer of the procedure for submitting
information about individuals — taxpayers);

— paragraphs 123.2 - 123.5 of the TCU (penalty sanctions in case of determination by
the regulatory authorities of the amount of tax liability and / or other obligation, the control
over payment of which is entrusted to the regulatory authorities, reduction of budget
reimbursement or detection the facts of the use of tax benefits not for the intended purpose or
contrary to the conditions or purposes of their provision);

— paragraphs 124.2 - 124.3 of the TCU (violation of the rules of payment of a monetary
obligation);

— paragraphs 1251.2 — 1251.4 of the TCU) (violation of the rules of accrual,
withholding and payment (transfer) of taxes to the sources of payment).

Therefore, it becomes necessary to define the concept of guilt of a legal entity. As it is
mentioned above, guilt is a certain mental state of a person, his\her attitude to his\her behavior
and its results. As the basis of responsibility, guilt makes sense only when it is possible to
influence the motives of human behavior. Therefore, the guilt of a legal entity should be taken
into account when establishing liability, if it is possible to identify the person or persons who,
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acting as bodies, representatives or employees of the organization, violated or contributed to
the violation of contract, caused property damage to other participants of civil case. It is often
difficult or impossible to identify specific individuals whose activity or inactivity have violated
the subjective rights of other participants. However, even if these persons are identified, they,
as a general rule, do not bear pecuniary responsibility to the person who was harmed. They will
be liable to the legal entity for violation of their official and labor duties. There is a kind of
transformation of the responsibility of a legal entity into the responsibility of its officials and
employees. This fact raises the question of the guilt of the individuals, but in a different
way [3, p. 163]. Thus, it can be concluded that administrative liability arises only in the
presence and proof of guilt of the taxpayer-individual or official of the legal entity. Financial
liability for a tax offense arises on a set of conditions when it will be proved not only the guilt
of the official — the taxpayer, but also in the presence of signs of unreasonableness, dishonesty
and lack of due diligence.

Based on the above-mentioned facts, the author concludes that there is a need to
introduce a mechanism of direct dependence of bringing the taxpayer to financial responsibility
from the primary establishing by the court of guilt of an individual — taxpayer or legal entity to
official to administrative liability for an administrative offense, as well as the need to classify
tax offenses for those that require or do not require a form of ascertainment of guilt.

Conclusions. Based on a study of the specifics of proving guilt in committing a tax
offense, we found out and suggested the following:

1) The primary outcome should be the result of consideration of the case of bringing an
individual — a taxpayer or an official of a legal entity to administrative responsibility for
committing an administrative offense.

2) The tax authority should obtain the function of a prosecution party by analogy with
the activities of the prosecutor's office in criminal proceedings. Thus, the tax authority must
collect the appropriate amount of evidences and present them to the court, which will assess
them and make a conclusion about the subjective attitude of the person to the action.

3) The court's conclusion should be the basis for the next stage of liability of the
taxpayer — his\her bringing to financial responsibility.

4) The tax offense must contain a reference to a specific form of guilt, taking into
account the volitional factor. It should be considered that the standard of proof "out of a
reasonable doubt" requires a significant amount of evidences to be collected by the tax
authority.

5) It is rational to establish a more detailed classification of tax offenses with the
possibility of prosecuting some of them without establishing the form of guilt of the taxpayer,
defining in these cases the standard of proof is the "balance of probabilities" inherent in civil
proceedings.
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Kartepuna PEME3
OCOBJIMBOCTI TOBEJJEHHSI BUHU Y BUMHEHHI
MHOJATKOBOT O ITPABOITOPYIIIEHHS

Anortanisgs. Crarts npucBsueHa aHamizy 3amnpoBamkeHoi y 2020-2021 pokax KOHUEMIi
NPUTSATHEHHS. 10 BIAIOBINAJBHOCTI IDIATHUKA IOAATKIB 32 IOJATKOBI IPABONOPYIICHHS 32 yMOBH
JIOBEJICHOCTI HOro BMHM Ta po3poOli Ha Hiff OCHOBI IPOMO3MIIA II0J0 BIOCKOHAJIECHHS IPaBOBHX
MEXaHi3MiB MPUTATHEHHS IUIATHUKIB MOAATKIB 0 BiAMOBiZanbHOCTI. Po3ryisHyTo mpoGneMHI muTaHHS
BIZICyTHOCTI 3aKOHOZABYOTO BH3HAUYECHHS IOHATTS «BHHA» Ta METOAIB 1I BCTAHOBJIEHHS Ta JOBEACHHS Y
[MomatkoBOoMy Kojekci YKpaiHH, a TakoX MOpoOJeMy CIIBBIJHOIICHHS BWHH Ta BiINOBITaIbHOCTI
MOCaJIOBUX 0Ci0 IOpUAMYHOTI OcoO0M Ta BJIAaCHE IOPUAMYHOI OCOOM, a TaKoX CIIBICHyBaHHS
aaMiHiCTpaTUBHOI Ta (HiHAHCOBOi BIANOBINANBHOCTI 3a BYMHEHHA MOJATKOBUX IPAaBONOPYIIEHb.
3anponoHOBaHO PsJL 3aXOAIB 111010 HOPMAaTUBHO-IIPABOBOTO BIOCKOHAJICHHS MEXaHi3My BCTAHOBJICHHS Ta
JIOBEJICHHS BHMHH IIJIATHUKA MOJATKiB, HEOOXIIHOTO ISl NPUTATHEHHA iX 10 BiIMOBIZAIBbHOCTI IUIIXOM
HaJIiJIEHHS 10JaTKOBIMH [TOBHOBAaXXEHHS OPTaHiB MOAATKOBOI CITyKOH.

Takoxx aBTOp 3Beprae yBary Ha MOXMJIMBICTb 3allO3MYEHHS HOPM KPUMIHAJIBHOTO IIpaBa Ta
MpoIeCy MPH PO3IIIALI CHpaB MNP0 HNPUTATHEHHS A0 AJAMiHICTPAaTHBHOI BiANOBITAJBHOCTI 3a MOJATKOBI
NPaBOINIOPYIIEHHS Y YacTHHI 310paHHs J1OKa3iB, MPEJCTaBICHHs X Cyly, HagaHHS iM OI[IHKH, a TaKOX
MOXJIMBOCTI 3aXUCTy IUIATHUKA ITOJATKIB BIJ| Ipe] IBICHNX 3BUHYBa4eHb. [IpoaHanizoBaHO NOLINBHICTD
BCTaHOBJICHHS MEPIIOYEProBOCTI CYIOBOTO PO3IVISLY CIIpaB MPO MPUTATHEHHS IUIATHUKIB MOJATKIB JIO
aJIMIHICTPAaTHBHOI BiJNOBINAIBHOCTI, IO Ma€ CTAaTH IPABOBUM IIJIPYHTSIM I NPHUTSATHEHHS B
noAaIbpIIoMy 10 (hiHaHCOBOT BIINOBIAATBHOCTI, HATAHHSA MOXKIIMBOCTI MPeA SIBIICHHS PErPECHUX BUMOT, a
TaKO’X 3alpONOHOBAHO 3aCTOCOBYBATH Di3HI CTAaHAAPTU JOKA3yBaHHS JO OKPEMHX BHIIB IOJATKOBHX
MPaBOIOPYIIEHb. ABTOP TAKOX MPUAIILE yBary MOXKIMBOCTI KiIacugikamii moJaTKOBUX NpaBONOPYIICHb
32 NPUHOUIIOM HEOOXiZHOCTI BCTAHOBJIEHHS Ta JAOBEACHHS (OPMHM BHHM IUIATHHKA IIOJATKIB,
aKLEHTYIOYM yBary Ha HEOOXIOHOCTI NOTpUMaHHS OalaHCy MDK 3HAYMMICTIO HOPYLIEHHS Ta HOro
aZMIHICTpYBaHHAM B IPOIIEC] MPUTATHEHHS MOPYIIHUKA 10 BiANOBIAAIbHOCTI.

Knrouogi cnosa: nooamroee npagonopywienis, und, AOMiHicmpamusHa 8ioOnosioanbHichb.
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