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pO3IIYKYy TPOJOBXKYE 3alIMIIATHCS HAa HHU3BKOMY pIBHI IMOJO HPOTHIIl  KpUMiHAIBHHM
MIPaBOIIOPYIIEHHSM, [0 BHKINKAae HEOOXITHICTD NOCHTIIKEHHS O3HAUCHOI IMPOOIeMH Ta OOIPYHTYBaHHS
MOJIOKEHb PO BIOCKOHAICHHS B3a€MOJIl CIIAYMX 3 MiAPO3AiTaMU KapHOTO PO3IIYKY Ha JOCYIOBOMY
PO3CIIilyBaHHI, y TOMY YHCII y CBITJII IITTAaHOBAaHOT U(POBi3alii BITYM3HIHOTO KPUMIHAIBHOTO MPOLIECY.

B crarTi po3risHyTi mpoOneMHi MUTaHHS MPUCBSYEHI 11010 HAPSIMiB BIOCKOHAJICHHIO B3a€MO JIi1
CNUUX 3 MiAPO3ALTaMH KapHOTO pO3LIYKY HA JOCYA0BOMY PO3CHiAyBaHHI NpH PpO3CIiAyBaHHI
KPUMIHQJBHUX IIPAaBONOPYIICHb. PO3MISHYTO O0’€KTHMBHI 1 CyO’€KTHBHI YHHHUKH, SIKHMH
00yMOBIIOETHCS HEOOXIAHICTh B3a€MOJIl CNIAYMX 3 MiAPO3IiTaMU KapHOTO PO3IIYKY Ha JOCYIOBOMY
posciigyBanHi. 3ailicaeHo nopisasHHA 3 KIIK Ykpainu 1960 poky Ta KIIK Ykpaiau 2012 poky mono
npoOyieM B3aeMOjii MiXK O3Ha4eHUMH cyO’ektamu. JlOCHiIKEHO B3a€MO3B’SI30K MIOAO €(PEKTHBHOCTI
B3a€MOJIi TpH PO3CIiJyBaHHI KPUMIHAJIGHUX IIPOBAIKEHb Ta HANPSIMKH BJOCKOHAIEHHS B3a€MOIl
CHITYMX 3 MAPO3AITIaAMH KAPHOTO PO3IIYKY Ha IOCYZA0BOMY ITPOBa/PKEHHI.

Ha ocnoBi aHamizy HaykoBOI JIiTepaTypH, HpPaBOBHX AaKTiB, NMPAKTHKH B3a€MOAIl CIITIMX 3
Hipo3IiIaMi KapHOTO PO3LIYKY, 3 METOI0 HOJOJNAHHS BiJOMYMX Oap’epiB, 3a0e3nedyeHHs BHKOHABYOI
JUCLUILUTIHA B IIJIOMY HiJBHILEHHS y3TO/DKEHOCTI Ta Pe3yAbTaTHBHOCTI 3[1ICHIOBAHOI 3 BUKOPHCTAHHAM
MPOLIECYIbHUX Ta HENPOLECYATbHUX 3aC00iB AiSIBHOCTI 3 PO3KPHUTTS Ta PO3CIiAYBaHHS KPUMiHAIbHUX
MPaBOIOPYIIEHb CHOPMYITHOBAHO KOMIUIEKC MPOMO3ULIN PO BHECEHHS 3MiH Ta JOIOBHEHb JI0 1. 3 4. 2
c1. 40 KIIK Ykpaiau moa0 rpaHiuHOro TepMiHy BUKOHAHHS JOPY4YEeHb ONEPaTUBHUMH MiAPO3IIIaMH.
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KpuminanoHe npagonopyuens, po3ciioy8anHs, KPUMIHATbHE NPOBAOICEHHSI.
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LEGISLATIVE REGULATIONS AND CONDITION OF IMPLEMENTATION

Abstract. This article contains analysis of liabilities of a person under accusation process. It was
defined that liabilities are imposed on such a person in the result of executing of a corresponding
disclosed procedural decision exclusively. Procedural liabilities are classified depending on the type of
rights, which limitation arises out of executing such liability.

The article includes a comparative analysis of procedure for summons in criminal, civil, economic
and administrative procedure. Non-efficiency of summons and excessive formalism of summons receipt
confirmation has been identified. Handing over summons as a ground for liability to come on-call arising
and forwarding summons as a due procedure performance to provide a person’s arrival at the place of a
procedural action or a court hearing have been separated.

Introduction of an obligatory e-mail submission system for all citizens to receive official notifications
from state and self-government bodies to provide real receipt, including summons to pre-trial investigation
bodies or a court, as well as for due confirmation of summons sending have been suggested.
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Relevance of the study. Since under the term "a person under accusation process" we
mean not only suspects and accused, the liabilities list is wider than the one stipulated for a
suspect and accused by the Criminal Procedure Code of Ukraine in force.

These liabilities tend to be equal either for persons under accusation process, or for
persons under procedural actions performed to check versions of committing a violation by
another person.

It is determined that in our state a person under accusation process evades the
performance of its duties having no intention to participate in proceedings. However, the
Criminal Procedure Code of Ukraine contains contradictory norms establishing the summons
procedure. For instance, according to Art. 135 part 2 of the Criminal Procedure Code of
Ukraine, in case of temporary absence of a person under the place of registration summons
shall be handed to an adult family member or another person, living together with it, house
maintenance organization at the place of residence or administration at a work place against
signature, however, notification of a called person is not the responsibility of family members
or work administration. Simultaneously, the Criminal Procedure Code of Ukraine contains
Art. 136, where due ways of receiving summons except for the postal means are stipulated.

Recent publications review. Procedural responsibilities of the accused person: was
considered in their writings by such scientists as: O. Batyuk, O. Vinokurov, O. Kaplina,
O. Mazur, M. Nikonenko, O. Tatarov, O. Pharaoh and others.

The article’s objective is studying liabilities of a person under accusation process and
reflecting perspectives of their regulatory enhancing at the legislation level.

Discussion. According to Art. 19 part 1 of the Constitution of Ukraine legal order in
Ukraine is based on the following grounds: nobody can be made do the things not stipulated by
the legislation [1]. This means that a list of persons under accusation process stated in the
criminal procedural law is not limited.

In general, liabilities mean the obligation to follow a particular type and extent of
behavior stipulated by legal norms being the requirements fixed by the state law and society
norms towards a person’s behaviour [6, p. 214].

Liabilities of a person under accusation process shall include liabilities of a suspect and
an accused person. 7 According to Art. 42 part 7 of the Criminal Procedure Code of Ukraine,
such liabilities include the following:

1) to arrive on-call to an interrogator, prosecutor, investigating judge or court. In case of
unfeasibility to arrive at an appointed date such person shall notify the mentioned persons in
advance;

2) to perform responsibilities imposed by the decision on applying means to provide
criminal proceedings;

3) to obey legal requirements and demands of an interrogator, prosecutor, investigating
judge or court;

4) to submit true information to a representative of a probation body necessary to
prepare pre-trial report [2].

We shall study these liabilities more deeply.

Liability to arrive on-call to an interrogator, prosecutor, investigating judge or court.
The following criminal proceedings participants are authorized to perform summons: an
interrogator, prosecutor and investigating judge in course of pre-trial investigation; court in
course of litigation.

At the same time, it is worth to pay attention at the fact that the law does not stipulate an
opportunity to for a summoned person to check authorities of an interrogator, prosecutor,
investigating judge or court. Though it is possible to obtain data even on the results of an
automated distribution of court cases via "Court Power" web-resources, the one cannot check
participation of an interrogator or prosecutor. Due to this, we suggest to empower a person
summoned to partake in procedural actions to make acquainted with the abstract from the
Unified Pre-Trial Investigations Register with brief information on circumstances investigated
and on an interrogator(s) or prosecutor(s) performing investigation and procedural
management. This will allow a summoned person making sure that an authorized person leads
proceedings, while evidence obtained and checked in course of proceedings are relevant for
this criminal procedure.

Another aspect of summons is a number of persons, who may be summoned. According
to Art. 133 part 1 of the Criminal Procedure Code of Ukraine an interrogator and a prosecutor
can summon a suspect, witness, victim or another participant of criminal proceedings in course
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of a pre-trial investigation. A court can summon a person to give evidence and a person, whose
participation in the procedural action is obligatory (Art. 134 part 1 of the Criminal Procedure
Code of Ukraine) [2].

In this case, it should be noted that summons must contain a procedural status of a
person (Art. 137 part 1 para. 5 of the Criminal Procedure Code of Ukraine). We consider this
formulation to become a challenge in situations, when a person has neither procedural status at
the moment of summons receipt. For instance, a person, who shall be reported suspicion, does
not have a procedural status of a suspect at the moment of summons receipt. Or a person
summoned to clarify whether it wants to be a victim may be another example.

Thus, we consider that Art. 137 part 1 para. 5 of the Criminal Procedure Code of
Ukraine shall be amended in the way that a procedural status of a summoned person shall be
stated in summons when a procedural status is available.

Interrogation of a person or its obligatory participation in a procedural action is the
ground for summons. This is the difference between summons and notification sent to a person,
whose participation in a procedural action is not obligatory.

Criminal procedural law determines such forms of summons performance: handing
over, sending by post, e-mail or facsimile, call or telephoned message.

Analyzing these forms of summons, we want to pay attention at such forms as handing
over, call or telephoned message. They are connected with a receipt of a document or
information on obligation to arrive on-call in another form.

Regarding other forms of sending summons, at first sight, they do not require receipt of
a document by a person, but their very sending is important.

At the same time, according to Art. 136 part 1 of the Criminal-Procedure Code of
Ukraine, signature of a person on summons receipt, including on a postal notification, video
recording of summons handing over and any other confirmation of summons receipt or
reading, is a due confirmation of summons receipt or making notified on its content by a
person.

It means that information shall not only be sent to a person, but also received by it. On
the one hand, it is logical, since it is possible to speak about imposing an obligation to arrive
on-call only after making a person acquainted with an interrogator’s, prosecutor’s,
investigating judge’s or court’s call requirement.

However, the Criminal-Procedure Code of Ukraine contains contradictive norms
establishing the call procedure. According to Art. 135 part 2 of the Criminal-Procedure Code of
Ukraine, in case of temporary absence of a person at the place of residence, summons is
handed to an adult family member or another person, living together with it, house
maintenance organization at the place of residence or administration at a work place against
signature [2].

Thus, handing summons to an adult family member or administration at a work place is
a due means of performing a call. Though it is obvious that such means is not connected with a
direct bringing a summoned person to notice on its obligation to arrive on-call. Certainly, a
summoned person will be notified on summons receipt by a family member or administration
at a work place. Such actions are fully adequate. But family members or administration at a
work place are not obliged to notify a summoned person.

The peculiarity of interaction between prosecution and a person under accusation
process is that such person may evade from arrival having no intention to participate in
procedural actions. Though, if a person, who had received summons, did not arrive unjustified,
this will mean clear not performance of legal requirement of an interrogator, prosecutor or
investigating judge, which may further become the ground to apply precautionary measure or
change it to a stricter one. If a summoned person evades from summons receiving, obligation
to arrive does not arise, and it is deemed to be more tactically adventurous.

It is also important to take into account that most summoned persons have registration
addresses, but can reside at another address, including another city, town or settlement.

In addition, a person may be absent at the place of registration or residence, known to
prosecution, due to a business trip, rest, treatment, etc., i.e. objective reasons that make it
unfeasible to hand summons over may exist. However, the boarder between a person’s absence
at a place of residence due to particular business and with the aim of evading from
investigation and prosecution is quite nominal, since a summoned person is not interested in
admitting that is evades from investigation and prosecution, while absence at the place of
residence is equal either at evading from arrival, or being absent due to personal matters
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without evasion aim.

Criminal procedural law establishes a list of admission forms to confirm summons
receipt or making acquainted with it in any other way.

However, the law does not contain a clear definition of the term “summons” admitting it
as a legal fact that imposes obligation to arrive to partake in a procedural action and (in case of
failure to arrive) can be the ground for taking other procedural decisions (precaution measures,
pre-trial investigation suspension, wanting a person, special pre-trial investigation). In
particular, there is no clear identification of how to understand summons: receipt of
information about summons by a person or the very sending of such information (regardless of
such information actual receipt).

This issue becomes more acute when summons is used to assure person’s arrival in the
first turn. If a summoned person fails to arrive, it can be a confirmation of arrival evasion. It is
also necessary to establish this fact.

We consider it is wise to compare calling methods in other procedural areas.

For one, according to Art. 130 part 3 of the Commercial Procedure Code of Ukraine, in
case of handing summons over to an adult family member of a summoned person, it is deemed
duly notified on the time, date and place of court hearings or performing another procedural
action [3]. And according to Art. 130 part 9 of the Civil Procedure Code of Ukraine, in case an
addressee refuses of receiving a court summons, the courier makes a corresponding remark on
the summons and returns it back to the court. A person, who refused to receive court summons,
is deemed to be notified [3].

Art. 120 part 7 of the Civil Commercial Code of Ukraine states that summons is
forwarded to the trial participants having no official e-mail and when it is impossible to notify
them by other communication means fixing a notice or call at the latest address known to the
court and is deemed to be handed over even in case a corresponding participant of court
proceedings does not live at that address [4].

According to Art. 126 part 4 of the Administrative Procedure Code of Ukraine,
summons is deemed also handed over in case of its receipt by an adult family member of an
addressee against signature. The person received summons is obliged to notify an addressee on
it immediately. At this, handing over summons to a case participant’s representative is
considered its handing over to this person as well (Art. 126 part 10 of the Administrative
Procedure Code of Ukraine). In case of summons sent by post return, which failed to reach an
addressee due to the reasons beyond a court’s control, it is considered to be duly handed over
(Art. 126 part 11 of the Administrative Procedure Code of Ukraine) [5]. Thus, in the Civil
Commercial and Administrative Procedure litigation summons is seemed to be duly performed
in case a relative or representative of a person has received summons as well as in case of
refusal from summons or persons’ absence at the place of summons delivery. In fact, the rules
stated clearly mean that summons is duly performed not only in case of handing it over, but
also in case of handing it over to another person, refusal to receive it or absence of persons to
receive it. The most efficient way of calling a person is its direct notification on the obligation
to arrive. Such notification may be performed during the meeting or by phone. However, a
person may evade either from meeting, or from phone conversations. The challenge is that an
interrogator, prosecutor, investigating judge or court may not know a place of stay or contact
number of a person, or a person may be absent at the place of residence or work or not answer
phone calls due to some reasons. Formally such behaviour is not a violation (if relevant
obligations are not imposed through precautionary measures), since neither person is obliged to
stay at a particular address or answer phone calls. This allows a person efficiently evade from
receiving summons.

We consider obligatory possession of an e-mail for receiving information from state
bodies an efficient way to reform notification order. Sending summons to a stated e-mail
address shall be the due form of calling a person. Thus, it can receive information regarding
summons regardless its location. The mentioned changes will allow efficiently communicate
with persons under accusation process as well as duly fix the fact of sending summons.

Next group of obligations is performing duties imposed on a suspect or accused by the
decision on criminal proceedings measures application. The list of criminal proceedings
measures contains summons as well, but (i) we have already considered obligations to arrive
on-call and (ii) summons is performed in forms different from the ones stipulated for
procedural decisions (order, resolution, etc.). Temporary access to personal items and
documents as well as personal commitment (as a separate precautionary measure or imposition
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of such obligations alone with other precautionary measures) is a decision on applying criminal
proceedings measures imposing obligations on a person under accusation process.

Art. 194 part 5 of the Criminal Procedure Code of Ukraine contains the list of
obligations as follows:

1) to arrive at a defined official with a stated periodicity;

2) not to leave a settlement of registration, residence or stay without interrogator’s,
prosecutor’s or court’s consent;

3) to notify an interrogator, prosecutor or court on the change of place of residence
and/or working place;

4) to avoid communication with any person determined by an investigating judge
(court) or communicate with it respecting the conditions stipulated by an investigating judge
(court);

5) not to attend places determined by an investigating judge (court);

6) to undergo treatment from drug or alcohol addiction;

7) to find a job or to start studying;

8) to deposit a foreign passport(s) and other documents, which allow to leave or enter
Ukraine, at relevant state power bodies;

9) to enter control e-means [2].

The above-mentioned obligations are the subject of separate research. At the same time,
we shall pay attention at some problem aspects of these obligations application. According to
Art. 179 part 2 of the Criminal Procedure Code of Ukraine, a suspect or accused is notified on
imposed obligations in a written way against signature and explained in case of failure to
perform them a harsher precautionary measure may be applied alone with a fine at the amount
of 0.25-2 subsistence levels for able-bodied persons.

This norm is progressive on the one hand, since notification against signature attracts a
person’s attention at the aspects it might have missed otherwise. On the other hand, the issue
on applying a precautionary measure, not connected with detention, is performed at the
presence of a person in question (including obligations stipulated by Art. 194 part 5 of the
Criminal Procedure Code of Ukraine). However, the requirement to notify a suspect or accused
against signature as regards the imposed obligations has no accurate procedure. Firstly, it is not
determined, who shall explain these obligations. According to the general rule, an investigating
judge or court shall hand over a copy of a decision on the precautionary measures application
to a suspect or accused. May it be deemed full clarification of obligations and warning about
responsibility for failure to perform them? We consider not. Secondly, there is no
determination how to act in case a person refuses of signing a relevant document, while
attempts to apply analogues of singing procedural actions protocols are under discussion.

Therefore, we believe that requirement to notify against signature shall be substituted
with a requirement to define these obligations in the decision on the precautionary measures
application alone with responsibility for failure to perform them. Handing over of such
decision (in the absence of statements to clarify judgment) shall be deemed a notification of a
person on responsibility for failure to perform these obligations. Regarding the obligation to
perform legal requirements of an interrogator, prosecutor, investigating judge or court, it is
unspecified that may lead to procedural discussion and conflicts as for the required behavior of
a suspect or accused. Such requirements and orders concern the participation of a suspect or
accused in an investigation (search) during pre-trial investigation and court hearings in terms of
litigation. The obligations considered are enforced with norms and sanctions for failure to
perform them differently. In some cases (failure to arrive on-call or violation of precautionary
measures) sanction norms are quite accurate, in other cases vice versa. We think that accurate
sanctions enforce the obligations accurately described in law. As regards such obligations as
performing legal requirements and orders of persons carrying out criminal proceedings, there
are no grounds to determine accurate sanctions due to unfeasibility to provide an exhaustive list
of such requirements and orders.

Conclusions. A person under accusation process has the obligations imposed on
persons under procedural actions. It might be a search, in course of which an interrogator or
prosecutor may require to open locked premises or not to interfere in the search process.
During presentation for identification a person may be required to follow a particular procedure
(come in together with decoys by invitation, present him / herself, etc.). Requirement may
follow sampling for expert research. However, coercion not always may enforce such
requirement. These obligations are equal for persons either under accusation process, or under
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procedural actions aimed at checking a version on committing criminal violation by another
person. We consider this method to be the most efficient one in determining a procedural status
of persons under accusation process in terms of their notification of suspicion. Thus,
determination of a relevant procedural status for a separate procedural action for a person under
such action to have rights and obligations necessary for a suspect or accused when being under
such procedural action is a perspective way.
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Hanis BYBJIHUK
MPOLIECYAJIBHI OBOB’SI3KH OCOBH, 100 SIKOi
3MIMCHIOETHCSI OFBUHYBAJIbBHA JISIIBHICTD:
3AKOHOJIABYE PET'YJIFOBAHHSI TA YMOBHU PEAJIIBAIITT

VY crarti 37ilicHeHO aHami3 OO0OB’SI3KiB OCOOM, MIOJO SIKOi 3IIHCHIOETHCS OOBHHYBaJbHA
nisbHICTE. BeTaHOBIIEHO, 110 000B’A3KM MOKIJIAAIOTHCS HA BKa3aHy 0coOy BUKIIOYHO B PE3yNbTaTi
BUKOHAHHSA BiAINOBITHOTO MHPOIECYaJTbHOTO pilIeHHs, AoBeaeHoro no ii Bimoma. Ilpomecyanbhi
000B’A3KH KJIACU(IKYIOThCS 3aJ€KHO BiJ] THITYy IIpaB, OOMEXEHHs SIKUX BiOyBaeThCs B pPe3yibTaTi
BUKOHaHHA 00O0B'SI3Ky. Y CTaTTi NpOBEICHO NOPIBHAJIBHUHA aHali3 NOPSAKY BHKIUKY Y
KpUMiHAJIbHOMY,  LUBUIBHOMY, TOCHOJAapCbKOMY Ta  aJMiHICTpaTUBHOMY  CYAZOYHHCTBI.
KoHncraroBaHo Hee(eKTHBHICTh BHKIMKIB Ta HagMmipHa QopmamizoBaHicTh (GOpM MiATBEPIKEHHS
OTPUMAaHHS BHKINKY. P0O3MeXOBaHO BpYy4YeHHS BUKIMKY SK MiJCTaBy BUHHKHEHHS O00O0B’SI3KYy
3’BUTHCS 3a BHMKIMKOM Ta HANpPaBIEHHA BHUKIMKY $K HAJEKHE BHMKOHAHHS MpOLEAypH i3
3abe3neueHHs NpuOyTTS 0co0M 10 MicL NPOBEAEHHS MPOllecyaabHOI i UM CyJOBOTO 3acigaHHs.

3anmponoHOBAHO 3aNPOBA/DKCHHS CHCTEMHM HAaJaHHS BCIM IpoMaasHaM 00O0B’A3KOBOI aapecu
€JIEKTPOHHOI MOIITH JUIsi OTpUMaHHS OQiLiHHMUX MOBIJOMIICHb BiJ JEep)KaBHUX OPTaHiB Ta OpraHiB
MICIIEBOTO CaMOBPSIyBaHHs ISl 3a0€3NEeUEHHs PealbHOIO OTPHUMAHHS, Y TOMY YHUCII BHUKIIUKIB 10
OpraHiB JOCYZOBOTO pO3CIiAyBaHHS a0 Cydy, a TakKoX Uil HaJeKHOr0 MiATBEepKEHHS
HaInpaBJICHHs BUKIHKY.

Knwuogi cnoea: nosicmrka npo Gukiux; npoyecyarvHuii cmamyc ocobdu, ingopmyeanus;
npoyecyanvhi 0ii; 0008 ’33KU, NOKNAOEHI HA NIO03PHGAHO20, 008UHYEAUEHO20 PIUEHHM NpO
3acmocysanus 3ax00i6 3a6e3nevenns KpUMIHAIbHO20 NPOBAOHCEHHS.
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