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PROBLEMS OF ADMINISTRATIVE RESPONSIBILITY
FOR OFFENSES IN THE FIELD OF ILLEGAL TRAFFIC
OF NARCOTICS AND PSYCHOTROPIC SUBSTANCES

Awugnpiii Yayc. TPOBJIEMATHKA AJIMIHICTPATUBHOI BIJIMMOBITAJIBHOCTI 3A
NPABONIOPYHIEHHA ¥ C®EPI HE3BAKOHHOI'O OBIT'Y HAPKOTHYHHUX 3ACOBIB TA
HNCUXOTPOIIHUX PEYOBHH. [locmimkeHHS MUTaHHS aJMIHICTPAaTUBHOI BiIIOBiTalbHOCTI 3a
IIPaBONOPYIIECHHS y c(epi HEe3aKOHHOrO 00Iry HapKOTUKIB OyJo 1 3ajMIIaeThes OAHUM i3 HaWOLNbII
aKTyaJIbHUM y AOCII/DKEHHAX BYEHHX-aJIMIHICTPATHBICTIB.

Y3aranbHeHi CyTHICTb 1 NMPU3HAYEHHs IHCTUTYTY aJIMiHICTPAaTUBHOI BiANOBITANBHOCTI y cdepi
00iry HapKOTUYHUX 3aC00iB Ta NCUXOTPOINHUX PEUYOBHH, PE3yJIbTAaTH CYYaCHUX AOCII/VKEHb B LIOMY
Hanpsimi. Po3rsHyTo mpobiemu Horo BJOCKOHANCHHS 3 YpaXyBaHHSAM BHHHMKAIOUHX MPOOJIeM 1 KOmi3ii
peanizauii 3MiH B aAMiHICTPaTUBHOMY 3aKOHOJIABCTBI SIK 3 MO3MLIi TEOpii aqMiHICTPAaTUBHOTO MPAaBa, TaK i
3 ypaxyBaHHSM IIPaBO3aCTOCOBHOI IPAKTHKH Ta IIPOIO3HILIH IIO/I0 X BUPIIICHHS.

Ha ocHOBI Hammx JIOCIiDKEHb, 30KpeMa, B Iieif 4ac Ha3piia HeoOXITHICTb: 3aKpillJIeHHS AI€BOTO
MeXaHi3My 3JiHCHeHHs: OOMiHY iH(popMamnieo Mk opraHamu HarionansHol moninii Ykpainu 1 ycraHOBaMH
OXOpOHH 3/10pOB’s IIPO 0Ci0, sIKi MepeOyBaloTh Ha 00JIKY B HAPKOJIOTIYHHUX JHCIIAHCEPAX HEMOBHOJITHIX, a
TaK0)X HAPKO3AIEKHHUX JOPOCIUX 0Ci0; BCTAHOBJICHHS MOXJIMBOCTI Ta CIPOIICHHS MEXaHi3MYy MPOBEACHHS
MEJUYHOTO OTJISAY OCi0, MO0 SKMX € JOCTaTHI MiJCTAaBH NPHITYCKAaTH, L0 BOHU IepeOyBaloTh y CTaHi
AJIKOTOJIFHOTO 200 HApKOTHYHOIO CIT'SHIHHS, 03 OTPHMaHHsS 3rofu camol ocobn abo HOro 3aKOHHOrO
MIPEICTaBHUKA; MOCUJIEHHS aJIMiHICTPaTUBHOI Ta KPUMIHAIBHOI BIAMIOBIIAIBHOCTI 32 BTSATHEHHS Y BXKMBaHHS
1 HE3aKOHHHUH 000POT HAPKOTHUKIB, OYPMAHIOIOUHX Ta ICUXOTPOIHUX PEYOBHH TOILO.

Kniouosi cnosa: aominicmpamusna 6i0noioanvHicmv, HAPKOMUUMI 3ACOOU, NCUXOMPONHI
PeHoBUHY, IX AHANO2U | NPEKYPCOPU.

Relevance of the study. At the forefront of the fight against the problems of drug
addiction and drug crime, the measures implemented by the state to combat illegal drug
trafficking continue to remain. The main ones are measures of criminal responsibility for
crimes and administrative responsibility for administrative offenses in the sphere of circulation
of narcotic drugs and psychotropic substances. Administrative responsibility in this area is an
important measure to combat the illegal circulation of narcotic drugs and psychotropic
substances, because among the total amount of all registered offenses, administrative offenses
make up a larger part than criminal manifestations. In this regard, the study of problematic
issues of legal regulation of administrative responsibility for offenses in the field of drug
trafficking is relevant and timely in order to increase the effectiveness, countermeasures and
prevention of offenses in the field of trafficking in narcotic drugs and psychotropic substances.

Recent publications review. Such scientists as K. Afanasyev, O. Volokh,
I. Golosnichenko, S. Honcharuk, O. Dzhuzha, N. Zolotaryova, T. Minka, V. Kolpakov,
V. Marchak, D. Nikyforchuk, S. Podlinev, S. Sayenko, O. Striltsiv, M. Khruppa and others
devoted their works to the problems of administrative responsibility for offenses in the sphere
of trafficking in narcotic drugs and psychotropic substances.

The research paper’s objective is to highlight the problematic issues of bringing to
administrative responsibility for offenses in the field of illegal trafficking of narcotic drugs and
psychotropic substances and combating violations in the field of anti-narcotic legislation.
Formulate comprehensive conclusions and practical recommendations regarding the
improvement of the procedure for prosecution. Also put forward proposals for solving this
problem at the legislative level.
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To determine the mechanism of bringing to administrative responsibility for offenses in
the field of illegal circulation of narcotic drugs and psychotropic substances and methods of
combating violations in the field of anti-narcotic legislation.

Discussion. Let’s start the research with the characteristics of the concept of
«administrative responsibility».

When elucidating positions on the concept of administrative responsibility, it should be
noted that V. Kolpakov has a fairly well-founded position in this aspect, who understands
administrative responsibility as the compulsory, in compliance with the established procedure,
application by an authorized subject of the measures provided for by the legislation for the
commission of an administrative offense influence, which is performed by the offender. It
follows from this that real administrative responsibility arises upon the availability of
normative, factual and documentary grounds [1, p. 76]. Investigating the specified problem,
V. K. Kolpakov identified derivative signs of administrative responsibility:

1. Bringing to administrative responsibility is possible only as a result of committing an
administrative misdemeanor.

2. It consists in the application of coercive measures, as a rule, administrative fines.
Article 23 of the Code of Administrative Offenses states that an administrative penalty is a
measure of responsibility [2].

3. The purpose of administrative responsibility is:

a) upbringing of a person in the spirit of compliance with laws, respect for the rules of
cohabitation;

b) preventing the commission of new misdemeanors.

4. The right to bring to administrative responsibility is granted to many entities, among
which are bodies of executive power, local self-government, courts (Article 213 of the Code of
Administrative Offenses). A complete list of them is contained in Chapter III (Articles 218—
244) of the Code of Administrative Offenses.

5. The act of bringing to administrative responsibility may be adopted:

a) individually (judge, official of relevant authorities);

b) collegially by voting (executive committees and administrative commissions).

6. The legislation establishes a special procedure for bringing to administrative
responsibility (drawing up a protocol, collecting and evaluating evidence, issuing a resolution,
etc.).

7. Norms regulating administrative responsibility are contained in acts of different legal
nature: a) codes (KupAP, Customs Code of Ukraine); b) laws; c) rules, and rules can be
approved by the Cabinet of Ministers of Ukraine, central bodies of executive power, decisions
of local councils (art. 5, 182 of the Code of Administrative Offenses) [3, p. 78].

Continuing the analysis of the concept of administrative responsibility, we will recall
the scientific positions of other administrative scientists. Thus, S. Honcharuk defines
administrative responsibility as a specific form of response of the state in the person of its
competent bodies to the commission of administrative misdemeanors, according to which the
persons who committed these misdemeanors must answer to the authorized state bodies for
their illegal actions and incur administrative penalties for this recovery in accordance with the
procedure established by law [4, p. 19]. Considering this, in his studies K. Afanasiev notes that
three main points of view regarding the concept of administrative responsibility have been
formed in Ukrainian administrative law. According to the first, it is the application of coercive
measures to offenders (Yu. Bityak, L. Koval and others); according to the second, it is the
definition of property restrictions, as well as personal benefits and interests for committing
administrative offenses (E. Dodin and others); according to the third, administrative
responsibility is a set of administrative relations that arise in connection with the application of
administrative penalties to the subject of the misdemeanor [5, p. 4].

In the theory of administrative law, the prevailing position is that the subject of an
administrative offense is narcotic drugs and psychotropic substances. And this is true, since the
subject is the things of the material world, in relation to which administrative offenses are
committed. It should be noted that the current legislation defines narcotics that are included in
the List of substances of natural or synthetic origin, drugs, plants that pose a danger to the
health of the population in the event of their abuse.

Psychotropic substances are included in the List of substances of natural or synthetic
origin, drugs, natural materials that are capable of causing a state of dependence and exerting a
depressing or stimulating effect on the central nervous system or causing disturbances in
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perception, or emotions, thinking or behavior and are a health hazard for the population in case
of their abuse.

In her research, N. Zolotaryova points out the triple importance of the subject of
administrative offenses in the sphere of trafficking in narcotic drugs and psychotropic
substances, namely: 1) the subject of social relations protected by regulatory norms in the
sphere of trafficking in narcotic drugs and psychotropic substances; 2) the subject of the
misdemeanor, such as specific narcotic drugs and psychotropic substances used in illegal acts;
3) the subject of unlawful influence is the thing by means of which the misdemeanor is
committed [6, p. 7].

The most problematic in practice is the question of grounds for conducting a superficial
check by the police. The prosecutor’s office pays special attention to this when studying the
materials. Namely, after examining the case materials, cases are returned due to the lack of
legal grounds for conducting a superficial check of the person and the subsequent seizure of
illegal things and objects from the offender. According to the prosecutor’s office, there are
insufficient legal grounds to stop a suspicious person on the street, check his documents and
check his belongings. But as you know, all the above-mentioned actions are regulated by the
Law «On the National Police».

If a person has narcotic drugs and other things, the circulation of which is restricted or
prohibited, or the storage, use or transportation of which requires a permit, if it is impossible to
establish such rights in any other way, the police can apply such preventive measures as:

— verification of a person’s documents, during which the police officer has the right to
demand from the person the presentation of identity documents and/or documents confirming
the relevant right of the person in such cases (Article 32 of the Law) [7];

— interviewing a person if there is sufficient reason to believe that he or she possesses
information necessary for the performance of police powers. At the same time, a police officer
may invite a person to the police premises for an interview (Article 33 of the Law) [7];

— to stop persons and/or carry out a surface check by a police officer conducting a visual
inspection of a person, running a hand over the surface of a person’s clothing (performed by a
police officer of the appropriate gender (in urgent cases — by any police officer only using a
special device or means), a special device or means (Article 34 of the Law) [7];

— surface inspection of the item or vehicle by visual inspection of the item and/or
vehicle or visual inspection of the interior and trunk of the vehicle (has the right to demand to
open the trunk lid and/or interior door).

In order to apply preventive measures, the police must have sufficient grounds to
believe that a person has with him a thing, the circulation of which is prohibited or restricted,
or which poses a threat to the life or health of such a person or other persons. During a cursory
inspection of an item or vehicle, a person must independently show the contents of the personal
items or vehicle to the police officer.

If any traces of an offense are detected during a cursory inspection, the police officer
reports to the operative on duty and ensures their safety (security of the scene) until the arrival
of the investigative-operational team, which will carry out an inspection in accordance with the
requirements of Art. 237 of the Criminal Procedure Code of Ukraine [8].

As for the grounds and procedure for administrative detention, Article 37 of the Law on
Restrictions on the Movement of a Person or a Vehicle or the Actual Possession of a Thing
authorizes the police to detain a person on the grounds, in the manner and for the time period
specified by the Constitution of Ukraine, the Criminal Procedure Code of Ukraine and the
Code of Ukraine on Administrative Offenses, with the immediate notification of the
responsible police officer in the police unit by means of technical means of each application of
the police measure.

Therefore, regarding persons who violated the rules of circulation of narcotic drugs and
psychotropic substances, Art. 263 of the Code of Administrative Offenses of Ukraine allows
the use of administrative detention for a period of up to 3 days with written notification to the
prosecutor within 24 hours from the moment detention, personal inspection, inspection of
things and their removal [2].

When conducting a personal examination, the police officer should pay attention to the
condition and behavior of the person, which clearly and clearly indicates whether the person is
in a state of drug intoxication or not.

When inspecting things, you should pay attention to flashlight batteries, lighters,
cigarette packs, packaging from medicines, photographic films, candies, in food products,
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which usually serve as a «mobile shelter» when transporting or transporting narcotics.

If, as a result of the examination, the police officer discovers solid, tablet, powdery,
ointment-like, liquid unknown substances; packages with unknown substances; parts of plants
(hemp, poppy, etc.) left in pockets and on the surface of clothing; household utensils with
traces of narcotics, pharmacy utensils; means for the use of narcotic drugs (syringes, needles,
etc.), it is used to remove things that have become tools for committing an offense.

According to the general rules, narcotic drugs, psychotropic substances must be
removed in the original packaging (that is, in the packaging in which they were found), placing
it in the outer packaging, the description of which is recorded in the administrative procedural
documents.

In the protocol on personal inspection, inspection of things, in addition to general
information, the condition of the person subjected to personal inspection, identifying signs of
substances found, type and quantity) is indicated.

In the protocol of seizure of narcotic drugs and psychotropic substances, it is necessary
to indicate, in addition to general data, the clothes of the detainee or things in which the
substance was found; physical characteristics of the extracted substance (color, smell, type of
origin, volume, etc.); where the recovered substance is packed (envelope, cellophane bag, etc.);
whether the extracted substance is sealed; are there any comments during withdrawal.

A person who is in a state of narcotic intoxication or who has consumed a narcotic drug
or psychotropic substance without a doctor’s prescription is sent for a medical examination to a
specialized health care institution.

The recovered substance is sent to the expert forensic unit for research. The materials of
the administrative case are sent to the court for consideration in accordance with Art. 221 of
the Code of Administrative Offenses of Ukraine.

There is another procedure for bringing the offender to administrative responsibility. It
is provided for by the following algorithm of actions, in case the investigator receives a report
with information about the possible illegal possession of narcotic drugs. In the future, the
investigator registers a criminal case in the EDPR and applies to the court for a search. If the
request is granted and a decision is obtained, the authorized persons conduct a search, seize
drugs, prepare all the necessary procedural documents and send the seized items for
examination in accordance with the Code of Criminal Procedure of Ukraine [8].

Since, in accordance with the Instruction on the appointment and conduct of forensic
examinations and expert studies, clause 24.1.5., in order to establish belonging to objects
containing narcotic substances, psychotropic substances, their analogues and precursors,
research is carried out, which is the competence of biological examination.

The main tasks common to all subtypes of material and substance examinations are
detection of microparticles or microtraces of certain materials and substances (paint particles,
traces of fuel and lubricants, traces of metallization, microfibers, particles of narcotic drugs) etc.).

Since during the examination, it is necessary to define an approximate list of issues to
be resolved: Are there traces of narcotic drugs, psychotropic substances, their analogues or
precursors on the carrier object (indicate which one exactly)? If there are, which ones exactly?
Is this drug a narcotic drug, a psychotropic substance, their analogue or precursor and which
(which) exactly, etc. [9]?

After the examination, according to the expert’s opinion, the number of narcotics is
determined, which further determines whether the illegal substance is sufficient to bring
criminal responsibility or not. In the case when the provided narcotic substances are not
enough, the investigator of the investigation department closes the criminal proceedings by his
decision based on the results of the expert’s opinion on insignificance and sends the materials
to the prevention workers in order to bring the person involved to administrative responsibility.

Conclusions. The article considered the concept of administrative responsibility,
described the procedure for seizing narcotic drugs and psychotropic substances and the
procedure for bringing the offender to justice.

On the basis of our research, in particular, there is now necessary to:

— establish an effective mechanism for exchanging information between the National
Police of Ukraine and health care institutions about persons who are registered in drug
dispensaries for minors, as well as drug-addicted adults;

— establish the possibility and simplification of the mechanism of conducting a medical
examination of persons with regard to whom there are sufficient grounds to assume that they
are in a state of alcohol or drug intoxication, without obtaining the consent of the person
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himself or his legal representative;

— strengthen the administrative and criminal liability for involvement in the use and
illegal circulation of drugs, narcotics and psychotropic substances;

— establish a mandatory period of rehabilitation in specialized centers for persons
suffering from drug addiction, taking into account the person, the period of use of narcotic
substances and the circumstances that contributed to their use;

— improve the mechanism for identifying users of narcotic drugs and psychotropic
substances in prisons, assessing their health and organizing drug addiction treatment;

— prepare and submit to the Cabinet of Ministers of Ukraine proposals for the formation
of an interdepartmental coordination council on combating drug addiction and a draft
regulation on it, in order to coordinate the activities of the central executive authorities and
other state bodies in the field of trafficking in narcotic drugs, psychotropic substances and
precursors, to combat their illegal trafficking;

— ensure preventive and educational activities for children, young people and their
parents on combating drug addiction, promoting a healthy lifestyle;

— prepare and conduct, using the mass media, information measures to overcome
stigmatization and discrimination of drug addicts, HIV-infected persons and representatives of
groups at increased risk of HIV infection;

— amend the normative legal acts on determining the amount of narcotic drugs,
psychotropic substances and precursors in illegal circulation.
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ABSTRACT

The study of the issue of administrative responsibility for offenses in the field of illegal drug
trafficking was and remains one of the most relevant in the research of administrative scientists.

The essence and purpose of the institution of administrative responsibility in the sphere of
circulation of narcotic drugs and psychotropic substances, the results of modern research in this direction
are summarized. The problems of its improvement are considered, taking into account the emerging
problems and conflicts of the implementation of changes in administrative legislation both from the
standpoint of the theory of administrative law, and taking into account law enforcement practice and
proposals for their solution.

Keywords: administrative responsibility, narcotic drugs, psychotropic substances, their
analogues and precursors.
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B’siuecaas YEPHUII®

acrmipadT

(Axaodemis Jleporcasnoi nenimenyiapnoi
cnyorcou, m. YepHieis, Yxpaina)

KPUMIHOJIOTTYHA XAPAKTEPUCTHKA
3ATAJIBHOCOIIAJIBHUX 3AXO/IB 3AIIOBII AHHS
3JIOBXKNBAHHIO IOBHOBA’KEHHAMUM OCOBAMMU,
AKI HAJAIOTH TYBJITYHI TIOCJIYT'H

VY crarti 3aificHeHo cnpoOy HamaTH KPUMIHOJNOTIYHY XapaKTEepUCTUKY Ta Kiacu(ikyBaTH
KPHUMIHOJIOTIUHI 3aXOJH 3amo0iraHHs Ha 3aralbHOCOLIAJBEHOMY PIBHI OZHOMY 3 BHCOKOJATEHTHHX
KPHMiHATBHHX MPABOMOPYIIEHD, MEPEn0adeHoro craTteio 365° KpuMiHATbHOrO Komekcy YKpaiHm —
3JI0B)KMBAHHIO TOBHOBAXKCHHSIMH 0CO0aMH, SKi HaJAIOTh ITyOJIiYHI TOCTYTH.

CyTHICTh KpPHMIHOJIOTIYHOI XapaKTePUCTUKH TAaKWX 3aXOJiB PO3KPUBAETHCS UYepe3 CHCTEMHI
3aX0JIM 3araJbHOCOIIAEHOTO BILUIMBY HAa BCTAHOBJIGHMIT MOPSIOK CYCHIIBHHUX BIIHOCHH B Till UM iHININ
chepi HagaHHS ITyONIYHMX HOCIHYT Cy0’€KTaMH pPETYIIOBAHHS Ta KOHTPOJIO, IIPaBOOXOPOHHHMH
OpraHaMy Ta T'POMAJICHKICTIO 3 METOI0 yOe3NedeHHs BiJ 3JI0BKHBaHb 3 OOKYy CIEmialbHUX Cy0’€KTiB,
KOJIO SIKUX BH3HAYEHO AMCIIO3ULIEI0 JOCTIPKYBaHOI CTATTi 3aKOHY PO KPHMiHAIbHY BiIOBIIaNbHICTb.

Knwouosi cnoea: Kpuminono2iuna Xapakmepucmukd, 3a2aibHOCOYIANbHI 3ax00u 3anobieanHs,
37108IACUBAHHI NOBHOBANCEHHAMU, NYONIYHI NOCTY2U, 0OCODU, AKI HA0AIOMb NYONIUHI NOCTY2U.

IMocranoBka mpoGaemu. 3anoObkHA ISUIBHICTE € (YHAAMEHTAJIBHOIO y CHUCTEMI
KPUMIHOJIOTIYHHMX 3aXO0JliB NPOTHIl aKTaM COIIaJbHO LIKiJJIMBOI MOBEAIHKHU. 3 OISy Ha Ie
MUTAHH 3aM00iraHHs 3JI0YMHHOCTI OYJI0 3aBXK/IH B IICHTPI HAYKOBOTO JUCKYPCY.

HesBakatoun Ha Iie, Ha Cy4aCHOMY €Talll KOMIIJIEKCHE KPUMIHOJOTIYHE IOCIIKEHHS
CUCTEMH  3aXOMiB  3arajlbHOCOLIAJIBLHOTO  3aIllo0iraHHsg  TakKoro  BHCOKOJATEHTHOIO
KPUMIiHAJIBHOTO MPaBOMOPYIICHHS, SK 3JI0BXXHBaHHSI MOBHOBAKEHHSIMH 0C00aMH, sIKi HAJAl0Th
nyGmiuni mocyry, nepenbaueroro cr. 365° KpuminansHoro kozxexcy (nam — KK) Vipainu, y
BITYM3HSAHIA KPUMIHOJOTIYHIA JOKTPUHI BIJCYTHE, IO HEOAMIHHO MPOBOKYE BHUCOKHH PiBEHB
JATEHTHOCTI [BOTO JMiSHHSA, HEMOXJIMBICTh €()EKTUBHOI KPHMIHOJOTIYHOI MPOTHIIl Ta
HaJIe)KHOTO PO3CIIAYBaHHS TaKUX IPaBONOPYIIECHb NPaBOOXOPOHHHMHU OpPraHaMH, BHUKIIMKAE
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