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ABSTRACT

Bohdan Kalynovskyi, Daryna Radomska. Historical and legal foundations of the
formation of public authorities of cities in Ukraine and the countries of the European Union. The
article describes the historical and legal foundations of the formation of public authorities of cities in
Ukraine and the countries of the European Union. Public authorities of cities in Ukraine, the structure of
the EU regional policy implementation mechanism was investigated.

For a comprehensive analysis and understanding of the constitutional and legal regulation of
certain legal relations, research is necessary, including the historical aspect. Therefore, in order to
understand how the legal regulation of the formation of public authorities of cities in Ukraine is
implemented and to find ways to improve it, it is necessary to clarify the historical and legal foundations
of the formation of public authorities of cities in Ukraine and the countries of the European Union.

The authors emphasize a certain historical progressive tradition that has developed in the Ukrainian
lands for a long time, this is the tradition of local self-government. They write about it that in Ukraine it reaches
its roots back centuries, to the rural and urban territorial communities of the ancient Slavs.

Based on the conducted research, the authors came to the conclusion that:

1. The historical and legal foundations of the formation of public authorities of cities in Ukraine
and the countries of the European Union have both common and distinctive features, since the history of
each individual country is individual, and, accordingly, customs, traditions, and mentality. 2. The period
of introduction of magdeburg law in the cities of Europe and Ukraine, and the period after the declaration
of independence of Ukraine, when our state introduced a democratic system of exercising power and
implementing local self-government, are common. 3. The period of the Cossack era and the Soviet regime
is distinctive, if the first is characterized by progressiveness and a certain degree of democracy, then the
second is characterized by the centralization of state power, totalitarianism, which caused modern
Ukraine a number of difficulties in the process of building a democratic, independent, social, legal state.

Keywords: local self-government, magdeburg law, local public authority, bodies of public
authority, bodies of local self-government.
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3ACTOCYBAHHS 3APYBIKHOI'O TOCBIIY KOHCTUTYIIIHHOI'O
PET'YJIIOBAHHS ITPABA HA ITPAIIIO B YKPATHI

VY cTarTi ZOCTIIKEHO KOHCTUTYIIHHY NPaKTHKY HOPMAaTHUBHOTO PETyJIIOBAHHS IIpaBa Ha MpAIo,
3akpimieHoro B cT. 43 Koucrutymii YkpaiHu, Ta BiANOBIZHUX HOPMaxX KOHCTHTYLIHM €BPONEHCHKUX
nepkaB. OOrpyHTOBaHa HEOOXiJHICTh BHKIAJCHHS 3a3HAYCHOI HOPMH Yy BIJIOBIIHOCTI O BHUMOT
MDKHApOIHUX JOKYMEHTIB 3 IIPaB JIOAHHH.
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IocTranoBka mpodaemu. Ilparnsd € BU3HAYAIBLHUM SBUIIEM ICHYBaHHS KOXKHOT
JIOMWHU Ta CYCIIJIbCTBA B IiJIoMYy, 0e3 sKOi HE ICHyBaJo i HE MOXKE ICHYBAaTH >KOIHE
cycminbeTBo. Jluiie 3aBIsKM peanizalii KOHCTUTYLIHHOTO NpaBa Ha IpPaIi0 CTBOPIOIOTHCS
MarepianbHi Onara Ta DyXOBHI IIHHOCTI, JIOCSATAIOTHCS YCIIXM B YCIX Taly3siX TOCHOJAapCTBa,
3a0e3MeyyeThesl MOoAANbIIe 3pOCTAHHS JI0JeH. | TOMy NHTaHHS BpaxyBaHHS 3aKOPAOHHOTO
JIOCBIZly Ta ajanTallii HalllOHAJTBHOTO 3aKOHOABCTBA JI0 BUMOI MIKHAPOJHO-IPABOBUX aKTiB,
a Takok TmpoOieMa BIOCKOHAJCHHA Ta TMOJNAIBIIOT0 JOCHTIIHKEHHS KOHCTHTYIIIHHOTO
pEryiTIOBaHHS TIpaBa Ha Mpamio B YKpaiHi € OJHIM 3 IPIOPUTETHUX 3aBAaHb KOHCTHTYIIHHO-
IIPaBOBOI HAYKH.

AHaniz my0aikaniii, B SIKMX 3al0YaTKOBAHO BHpilleHHA Wiei mpoOJemu.
[MuTaHHS KOHCTUTYHIMHOTO PETYIIOBAaHHs MpaBa Ha MPAIf0 3HANIIIM CBOE BiMOOpaXKCHHS B
HaykoBux mpaungx €. Jlykamesoi, B.Maxnakoa, B.Manyk’sna, B. Mongosana,
A. Omiitauka, A. ITazenox, O. I[Iymkinoi, IlI. PabinoBuua, b. Ctpamyna, JI. UYyninau,
B. Uymenka, H. I'. [llykiiHoi Ta iHIINX YYSHUX.

Boanowac Bimmaroum Hajde)KHE BEIHKIH KITHKOCTI HAYKOBUX Ipallb, MPUCBIICHUX
pi3HUM acmeKkTaM KOHCTHUTYIIHHOTO peryJaioBaHHS TIpaBa Ha TMpaio, MesSKi TMHTaHHS
OKpECTICHOT TPOOJEMATHUKN 3AJHINAIOTECS HEIOCTATHHO JOCTIDKEHUMH 1 TMOTPeOyIOTh
MOAANBIIOTO HAYKOBOTO PO3BUTKY.

MeTo10 CcTaTTi € TMOPIBHSUIBHO-NIPABOBHIl aHai3 KOHCTHTYLIHHOI'O pETyJIIOBaHHS
IpaBa Ha MpaIo B YKpaiHi Ta €BPONEHCHKUX JIepKaBax, a TaKokK (GOpPMYIIFOBAHHS BiIOBITHUX
MIPOTTO3HIIiH MOI0 BIOCKOHAJICHHSI TTOJIOKEHB CT. 43 KoncTurytii Ykpainu.

Buxaan ocHoBHoro marepiaiqy. TpeGa HaronocuTH, W0 NpaBO Ha MpPaIio €
MDKHApOJHO BU3HAHUM MPABOM JIFOJIUHH, SKE BIEpIe OyJI0 MPOTOJIONICHO B CT. 23 3araiabHOi
JIeKyaparii mpaB JIOMUHY 1 OLTBII JIETANbHO PETIAMEHTOBAHO B CT. 8 MiXKHApOIHOTO TAaKTy
PO TPOMAASHCHKI 1 MOJITHYHI NpaBa, y cT. 6 Ta 7 MIKHApPOJHOTO MaKTy PO €KOHOMIdHI,
comiasibHi 1 KyJIbTYpHI IpaBa, y cT. 1-4 €Bporneiichkoi couianbHoi xapTii (TeperisHyToi), a
TakoX y cT. 4 KoHBEeHIIiT Ipo 3aXHCT MpaB JIOIWHA Ta OCHOBHUX CBOOOJ.

3a3HaveHi B IIMX JOKYMEHTAX MIKHAPOJIHI CTAHAAPTU 3aXHCTy TpaBa JIOJUHH Ha
mpam B Pi3HUX (OPMYIIOBAHHAX 1 00csrax 3HAWIIIO CBOE 3aKpiIUICHHS Maike y BCiX
KOHCTHUTYIIiSIX €BPOMEUCHKUX nepxkaB, okpiMm IlIBerrii, mo CBIAYUTH TPO HEMOXIJIHUBICTh B
YMOBaX COILIaJIbHOT AepKaBU BIIMOBHTHUCS Bijl HOTO 3aKpIMJIeHHS Ha KOHCTUTYIIHHOMY piBHI.

[MopiBHsnbHO-TIpaBOBUE  aHami3 monoxkeHb cT. 43 Koncturynii VYkpainu Ta
BIIMMOBIAHMX HOPM KOHCTUTYIIIH €BPOMEHCHKUX JIepKaB 3acBiIYWB, IO JOCIHIKYBaHi
MOJIOKEHHS MAIOTh 5K 3arajibHi PUCH, TaK 1 MEBHI PO301XKHOCTI y CMOCO0axX BUPAXKCHHS IHOTO
npaBa. Y OUIBIIOCTI €BpOIEHCHKUX JepkaB NPaBO Ha Ipali0 3aKpilUIeHO B OAHIM CTaTTi
KOHCTHTYIIii; y KOHCTUTYIIsAX Aubanii, bonrapii, ['py3ii, Icnmanii, Monmou, Himeuunan Ta
PymyHii 3a3HaueHe TpaBo BiJOOPaKEHO y TBOX CTATTAX; y KOHCTUTYIIAX [Tombmri, YopHoropii,
IMoptyranii ta Xopsarii — y TpboX cTarTsax; y KoHcrurymisx CrmoBayumnu ta Yexii — y
YOTUPHOX CTATTSX, @ B KOHCTUTYMISAX [Tamii Ta TypeduuHu — y I’ sITH CTATTSX.

Hemae enHOCTI B KOHCTUTYLISIX €BPONEHCHKUX JEprKaB i IMOJO0 CyO’e€KTa mpaBa Ha
npaimto. Hanpuknan, y koHerurynisx ABcrpii, AsepOaitipkany, Augoppu, bensrii, Bonrapii,
Bipmenii, Jlatsii, JIutBu, Maxkenonii, MomnnoBu, Hopgerii, [Tomemii, Cep6ii, CrnoseHii,
Typeuunnu, Yropmman, Xopsatii, @iansaaii, @paniii, Yexii Ta HopHOTOpIi CYy0’€KTOM IIHOTO
IpaBa BHW3HAUY€HA JIIOJMHA, sSKa TMO3HaueHa 0e30C000BHM TEPMIHOM «KOXEH» a00 «KOXKHA
momauHay. Y Koncrutymisx Ectowii, Itanii, Jlixrenmreitny, JltokcemOypry, Can-MapuHo,
HinepnanmiB cy0’ekToM mpaBa Ha Mpalfio Ha3WBaloTh JIUIIE TPOMAJISH JAepKaBU. A B OCHOBHHX
3akoHax Icmanii Ta HiMeuunHM — mpaBo Ha mpaio chopMysbOBaHO sSIK NPaBo 0cCi0, IO
HAJIC)KATh JI0 BIJOBIIHOT HAIIT — «yCi ICTIAHITI», «yCl HIMII».

[Ipore, He3BakaOYW Ha BIAMIHHICTP HOPM KOHCTHTYIIH pI3HUX €BPONEHCHKUX
JlepKaB, CIiJ 3a3HAYNTH, IO MDK HHMH IIPOCTEKYETHCA IIEBHA CXOXICTh Yy NPHHIIHAMAX
pEryaroBaHHS TpaBa Ha IMpPAIfo, a TAKOXK 3MIMCHIOETHCS IMIUIEMEHTALliE HOPM MiXHApOIHO-
MIPaBOBHX aKTIiB y cepi MpaB JIIOUHU B HalliOHAIHLHE 3aKOHOIABCTBO.

Tpeba HaronocuTH, mo B 1. 1 ¢T. 6 MiXKHapOHOTO MAKTY MPO SKOHOMIYHI, COMiaTbHI
i KyJIbTYpHI TIpaBa, MpaBO Ha IMPAIO0 TPAKTYETHCS SK IIPABO KOXKHOI JIFOJUHU MATH 3MOTY
3apo0msiTi co0i Ha JKUTTS Mpalelo, sKy BOHAa BUIBHO oOHMpae abo Ha $Ky BOHa BiJIBHO
moro/ukyeThesi» [1, ¢. 41]. BomHowac BITUM3HSHUII 3aKOHOJABEIb, TOJCPKYIOUHCH BHMOT
LILOTO MIKHAPO/HOTO MaKTy MPAaKTHYHO MOBHICTIO iMIUIEMEHTYBaB y 4. 1 cr. 43 Koncrurymii
VYkpainu 3a3HaueHe GOpPMYITIOBaHHS, K € OUTBIT YITKUM 1 BimoOpakae peaJbHUI CTaH pedei.
ToOTo mpaBo Ha Wpamio OTPUMANO HOBUI 3MICT, 3HAUCHHS SKOTO TIOJIATaE B TOMY, IO
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Koncrutymis YkpaiHu Tporosiocwyia KOHIENTYaJdbHO iHINE MpaBO Ha Mpamio i Temep Horo
PO3YMIIOTh HE SIK 000B’SI30K JeprKaBH 3a0€3MEUNTH KOKHOTO POOOTOIO, a SIK MPAaBO Ha BITLHUIMA
BUOip mpaui. fAx cnymno 3ayBaxye O. I. IIpouescbkuii: «Tounime Oyno 6 ckasarH, IO
JIFOJIMHA BUIBHO 0OMpaE YK MOTOJKYEThCS HE Ha Mpallio, SIK e 3anucano y cr. 43 Koncrurynii,
a Ha poboty ...» [2, c. 102].

OTmxe, BUOMpATH MOJKHA JIMIIE T€ 1 3 TOTO, IO €, TIOrOJKYBATHCSI MOXKHA Ha Te, 10
MIPOTIOHYEThCS. A JiepikaBa MOBUHHA CTBOPIOBATH po0OO0UYi MICII 1 MPOMIOHYBATH POOOTY, SAKY
JIOUHA MOXEe BUIbHO BUOWparw. I ToMmy, Ha Hamy QyMKy, TpeOa 3acTOCOBYBAaTH TEPMiH
«poboTay, a He TepMiH «mpaus», 00 mpaus — Le HeBiJoKpeMmiieHa (YyHKIiS JIOACEKOrO
icHyBaHHA Ta OyTTs, a poOOTa — 11e 30BHIIIHS (opMa, B SIKiil peanizoByeThCs Ipatis.

[IpaBo Ha mpaiio 5K cBOOOIA TPYAOBOI MisUIGHOCTI 3HAMIIUIO CBOE 3aKpilUICHHS 1 B
MOJIOKEHHIX KOHCTUTYLIN ABcTpii, AsepOaiimkany, bemwrii, Bomrapii, Ecronii, Icmanii,
Jlarsii, JIutBu, Makenonii, Momnnosu, Hinepnaunaie, Himeuumnu, [omemri, I[lopryranii,
Pymymii, Cep6ii, CnoBauunnn, Typeuunnu, Yropuwman, @insaaii, Yexii Ta Yoproropii. [Tpu
bOMY OiTbII JIOTIYHUM OYJI0 O MOETHATH MPaBO HA TMPAI0 Ta MPaBO BUIHPHO BHOWUpPATH BUI
TPYIOBOI MisUTLHOCTI, Tpodecii Ta Micisg poOOTH B OAHIH HOPMI Tak, sSIK IIe 3IiHCHEHO B
TIepeBaXKHIN OUTBIIIOCTI KOHCTUTYIIIH €BPOINIEHCHKUX epkaB. BomHOUac BapTO 3BEpHYTH yBary
Ha Te, II0 B aHAJI30BaHOMY MOJIOKeHHI BHOip mpodecii BKa3yeThCcsl paHille poay TPyHoBOI
JISUTBHOCTI, X04a MOHSTTS «PiA TPYJOBOI AiSIIBHOCTI» € IIHPIINM, HIXK IMOHATTA «IIpodecisi».
ToOto mroauHa croyaTKy BHOMpae piJ TPYAOBOI JisIILHOCTI, BU3HAYAETHCS 3 Hpodeciero, a
MOTIM y>ke 1 MicIie poOOTH, JTe BOHA XOTija O mpaIfoBaTy.

CBoOozna mpari O3Hayae, 10 TUIBKM CaMiil JIIOAMHI HaJIeXHUTh BHKIIOYHE IPaBO
pO3MOpsKATHCS 3MI0HOCTAMH IO Tpari. Y JKOAHIH €BpONEHChKiH qep)kaBi paBo Ha BUTBHUI
BHOIp IiSUTBHOCTI HE TIOB’SI3YEThCS 3 11 OOOB’SA3KOM MO0 3abe3ledeHHs IhOro IpaBa.
OO00B’SI3KOM JIep)KaBH € CTBOPEHHs Takoi cucTeMH mpodeciiHoi opieHTalil Ta CIpHSHHS
MOBHOI 3aHATOCTI HACENCHHS, sika O Jormomarana JIOAWHI 3iMCHIOBATH TMPaBO HA BilIbHE
BUKOPUCTAaHHS CBOIX 3Mi0OHOCTEH 1O mparli, KepyrUYHCh NIPH FOMY BHKIIOYHO BIACHUMH
iHTEpecamMH.

Takox Tpeba 3ayBaKWTH, IO JIFOJWHI HAaJCKUTh 1 TpaBO B3arajai He 3alMaTHCs
TPYIOBOIO JisuTbHICTIO. Bee 3anmexxuth Bim BoJi 1 OakaHHS camoi JoAuHH. JlepkaBa He Mae
npaBa BUPINIYBATH 3a JIOAUHY, IPAIFOBATH il YK HE TPAIFOBATH, & TAKOXK HE Mepeciaye ocio,
IO YXWISIOThCS Bif TpymoBOi mismbHOCTI. [Ipnm mpomy, sk ciymiHoO 3a3HauuB B. AHppiiB,
MpaBo Ha MpaIlto, OyAydd MPUPOJHUM 32 CBOEIO CYTHICTIO, HE MOXe OyTH OJTHOYACHO i HOTO
000B’s13k0M. SIKII0 0coba Mae mpaBo Ha Npallio, TO BOHA BUIBHA Y TOMY, IO i pOOUTH 3 1M
MpaBOM — MPAIFOBATH YH Hi. A MPU3HAYCHHS JICPXKaBH MOJISTae He y BTPYYaHHI B Lieil mporiec,
a SIKOMOTa OLTBINIE CTBOPUTH MOXKIIMBOCTEH IS 3aI0BOJICHHS O3HadeHOTo OaxkaHHs [3, c. 68].
I Tomy B OaraThox JeprkaBaxX 3aKpilUIeHO Ha KOHCTUTYI[IHHOMY piBHI «IIpaBO JIFOJWHU Ha
TpAIfo caMe sIK MPaBo JIFOJIMHY, a HE 5K il 000B’s130Kk» [4, ¢. 141].

HeoOximHO 3a3HAYNTH, 10 HOPMH KOHCTUTYIIIM NESAKHX €BPOMEHCHKHX JEpiKaB IT0-
PI3HOMY BpETYJIBOBYIOTH II€ NpaBo. 30KpeMa, B KOHCTHTYIIsX Icnanii, Itanii, [Topryranii, Can-
Mapuno, Typeuunnn Ta @paHiii, KpiM IpaBa Ha Ipamio, B OJHIH HOPMI 3aKpiIUICHO mie i
000B’s130k mpartioBaTi. Hanpukan, y ct. 49 Konctutymii TypedqunHu 3a(hikcoBaHO, MO «KOKEH
Mae TMpaBo i 000B’s130Kk mparroBaTi» [5], a B 4. 2 cT. 4 Korctutymii ITanii BcTaHOBIEHO, 11O
«KOXEH TPOMAJSTHVH ... 3000B’s13aHUN 3MIHCHIOBATH TisUTbHICTh a00 BHKOHYBaTH (DYHKIIII, SIKi
CIIPHUSAIOTH MAaTEPIAIBHOMY UM TyXOBHOMY IPOTPECY CYCTUIbCTBaY [6].

BaxxnmBoro rapaHTi€to peanizallii mpaBa Ha TpAI0 € CTBOPSHHSI IEPKABOIO YMOB IS
MOBHOT 3aifHATOCTI HaceJeHHsA. BiImoBiIHO 10 MIKHAPOAHHX JOKYMEHTIB 3 IpaB JIHOJMHU
npaBy Ha IMpalio MOBHHEH KOPECHOHIYBaTH OOOB’SI30K JepKaBH MI0/10 3abe3ledeHHs
3aifHATOCTI. | TOMYy mepeBakHa OiNBIIICTh EBPONEHWCHKUX Jep)KaB B3sUIM Ha cebe 1ei
000B’s130k. BomgHowac B VYkpaiHi Il TWTaHHA HE 3HAWIUIO CBOTO KOHCTHTYIIIHHOTO
3aKpIIUICHHS, a JIMIIE PEryJIIOETHCS HOPMaMH TPYIOBOTO 3aKOHOJaBCTBA. 30KpeMa, y 4. 1 cT. 2
Konekcy 3akoHIB mpo mpaifo YKpaiHH BCTaHOBJIECHO, IO «... AepKaBa CTBOPIOE YMOBH IUIS
e(heKTHBHOT 3aHHATOCTI HaceNleHHS ...» [7].

BiarBoproroun Ta JeTanizyrouH MOJ0KEHHS MIIMyHKTYy a) 1. 3 cT. 8 MikHapoHOro
NaKTy PO TPOMAASHCHKI 1 MOJITHYHI TpaBa Ta 1. 2 cT. 4 KoHBeHwii Npo 3aXKCT MpaB JIIOIMHA
Ta OCHOBHHX CBOOOJI, B SIKMX 3/IIHCHIOETBCSI OCOOJIMBHH aKIEHT HA TOMY, IO NTPAaBO HA MPAII0
€ HeCyMICHHMM 3 IIPUMYCOBOIO Ipareto, Koncruryuist Ykpainu Brepiue B 4. 3 cr. 43 He jnwuie
3a00pOHIIIa BUKOPUCTaHHS TIPUMYCOBOT Tparli, a i 3adikcyBana BUIEPITHHUMA MEPeITiK pooiT, sKi
TaKOI0 MpaIelo He BBAXKAIOTHCS, TOOTO sIKi HE MiANaJaloTh i MOHATTS «IPUMYCOBa TPaIlsy.
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BigmoBimao mo momoxenb m. 1 cr. 2 Komsenmii MOIT Ne 29 «IIpo mpumycoBy abo
000B’s13KOBY TpaItio» Big 28 depBHSA 1930 p., MOHITTA «IIPUMYCOBa TpaId» 03HAYAE YCAKY
poboty um ciayxOy, IO BHMMAaraeTbCs BiJl OyAb-sIKOi OCOOM TiJ 3arpo3oto0 Oyab-sIKOTO
MOKapaHHs, poOOTY, 1151 BUKOHAHHS SIKOi 0c00a He 3aIporoHyBaiia 100pOBIIEHO CBOIX MOCIYT
[8, c. 198]. Y TnymayHOMy CIOBHHKY CydYacHOI YKpaiHCbKOI MOBM IiJ TEpMiHOM
«IPUMYIIYBaTH» PO3YMIIOTH: BHMaratu B KOTO-HeOyab BHKOHAHHS YOTOCh HE3aJEXXHO BiX
roro Boii, OaxaHHS. JlomMaratucs 4Yoro-HeOynb, 3aCTOCOBYIOUM CHITY, a Il TEPMiHOM
«IIPUMYC» — 3yMOBJICHa KUMCh a00 YMMCh HEOOXITHICTh JiSTH TIEBHIUM CIIOCOOOM, HE3aJIEHKHO
Big OaxxanHs. HaTtuck, oOymoBneHuii 3akonoMm [9, c. 940].

Crij 3a3Ha4YMTH, LIO TOJOXKEHHS IPO 3a00pOHY NPHUMYCOBOI Ipali y Takuil xe
cnoci0, sk i B Koncrurynii Ykpainu, 3aKkpiluleHO B KOHCTHTYLISIX A3zepOaiikany, AnbaHii,
Ecronii, Jlatsii, JlutBu, Mongosu, Pymynii, Yexii, HopHoropii. A B KOHCTHTYILIAX AnOaHii,
bocHii i I'epreroBunn, Mongosu, Pymynii, CnoBauunum, Typeuunnu, Xopsarii, Yexii Ta
YopHoropii 3abopoHa TNpUMYycOBOI TMpaimi 3akpiluieHa B OKpeMid crarti. BomHouac y
KoHCTHUTYIisAX bosrapii, Bipmenii, CnoBenii Ta XopBaTii 3akpilJIeHO ITOJOXECHHS IIO/I0
3a00pOHM MPUMYCOBOI TIpalli 63 BiAMOBIIHOTO PO3KPUTTS 11 3MICTY.

[IpaBo Ha mparr0 Mae OCHOBOIIOJIOXKHHUN XapakTep, 1 TOMy 3 HHOT'O BUILTHBAIOTH yCi
iHIII TPYZOBI mpaBa, sKi B MDKHAPOAHMX JOKYMEHTaxX 3 MpaB JIIOAMHH BH3HAYCHI SIK
«CrIpaBeUINBI 1 CIIPUATIMBI YMOBH Ipalli» Ta SIK «CIpaBeJIuBi, O€3MeyHi Ta 370pOBi yMOBH
npari» i sKi nepen0avyaloTh KOXXHOMY IPALIOI0YOMY IIPAaBO Ha CHPaBEUIMBY 3apIuIaTy i piBHY
BHHArOpOJy 3a TPAIf0 PiBHOI IIHHOCTI 0e3 Oyab-aKoi pi3HHUIl, 3aJ0BUTbHE ICHYBaHHS K LIS
caMUX MPALiBHUKIB, TaK 1 JUIA 1X ciMeil, a TaKOX MpaBo Ha OE3MeYHi Ta 3[0POBi YMOBH IIpalli.
BinbnricTh 3 WX TON0XKEHD 3HAKIIIIN CBOE 3aKpiruieHHs B 4. 3 ¢T. 43 KoHcTurymii Ykpainu ta
B KOHCTHUTYIIiSIX €BPOTICHCHKUX JIePXKaB.

Maiixe MOJIOBUHA Aep)KaB KOHTHHEHTAJIbHOI €BpONMM 3AiHCHMIIA KOHCTUTYLIHHE
perymoBaHHs omatd mpani. Ilpu oMy Tpeba 3a3Ha4MTH, IO MOHATTS «OIUIaTa IMpami» y
MDKHApOJHHUX JIOKYMEHTaX € TOTOKHUM KaTeropii «3apobiTHa IiaTtay, i SKOK PO3yMie€ThCs
BUHAropoJa, sika o04KcIieHa, K MpaBuio, y TPOIIOBOMY BHpa3i, SIKy 3a TPYAOBHM JIOTOBOPOM
BJIACHUK a00 yIIOBHOBa)XCHHH HUM OpTaH BHIUIAYY€E MPAIiBHUKOBI 32 BUKOHAHY HUM pPOOOTY
[10]. ¥V koncturymii XopBaTii BXXKUTO TEPMIiH «orutata mpami», y Bipmenii, I'pysii, Jlutew,
Cep0ii — «cnpaBe/uIiBa oruiaTa mpaui», B Asep6aiikani, Aunoppi, bensrii, bonrapii, ITamii,
[Monpmii, [Mopryranii, CnoBauyunHn — «BUHaropoda», y Yexii, Yoproropii — «cnpaBemiiba
BHHAropoja», B Icmanii, Momnosi, Pymynii Ta Typeuunni — «3apobiTHa 1iata». BogHouac y
koHcTHTYLIsX ['penii, [Topryranii, Can-MapuHo Ta YTOPIIMHM 3aKpinjeHi HOpMH, peajti3awis
SIKMX Jy’Xe CyMHiBHa. Ha Hairy nmymMKy, B pa3i Takux (OpMyYJIFOBaHb TAPaHTYBATH NOTPUMAHHS
NPUHOWITY PIiBHOI OIUIaTH 3a pIiBHY Mpamio OPHAUYHO Maibke HEMOXIHUBO, TOMY IO
TTOPIBHSHHIO TiIA€THCS TUTHKH OJTHAKOBA TPaIls.

I'apanTyroun piBHICTH IpaB 4OJIOBiKa Ta KiHKM, KoHcTuTynis Ykpainu B 4. 5 cr. 43
BCTaHOBJIIOE TIPaBOBI 0OMEKEHHS MO0 peatli3allii mpaBa Ha MpaIlio 3a Cy0 €KTHOIO 03HAKOIO.
ToOTo 1e cTocyeThCsl MEBHOTO Koya oci0, siki 32 CBOIMH (Di310JIOTIYHMMH BJIACTHBOCTSIMU
OpraHiaMy He MOXYyTb OyTH 3aly4yeHi Ha HeOe3NeyHHX I iXHBOTO 370poB’s poboTax abo
MOTPeOYIOTh COIIAIBHOTO 3aXHCTy. I3 3MICTy 3a3HAa4eHOi YACTHHH BHILIMBAE, IO B Hid
3aKpIIJICHO J1Ba CYO’€KTH — JKIHKHM 1 HEMOBHOJITHI. BomgHOYac BapTo 3ayBaKUTH, IO IIeH
Mepeslik € HEMOBHUM, OCKUIbKH II¢ OOMEXEHHS HE TONIMPIOETHCS Ha 0cCi0 31 3HIKEHOIO
MpaIe3aTHICTIO HacaMmIiepe]] iHBaliiB, sKi HE B 3MO3i HapiBHI 3 IHIIAMHU JIFOJBMHU
KOHKYpYBaTH Ha pUHKY TIpalli i moTpeOyIOTh COIiabHOT TIOTIOMOTH Ta 0COOJIUBOTO TIPaBOBOTO
3axucty. | TOMy BHKOpHMCTaHHS Ipali Takux ocid Ha HeOe3NeYHUX Ui iXHBOTO 37I0pOB’S
poboTax BUIAETHCS HEMOXKIIMBUM.

Ane pu boMYy Tpeba HATrOJOCHTH, IO y 3B’SA3KY 3 MOYATKOM BIHCHKOBHUX Hiil Ta
3aMpOBADKEHHSAM BOEHHOTO CTaHy B YKpaini BepxoBHoto Pamoro VYkpainu 15 Gepesns
2022 p. 6yno yxBaneHo 3akoH Ykpainu «[Ipo opraHizamito TpyJOBHX BiJTHOCHMH B yMOBax
BOEHHOTO CTaHy», SKWW BH3HAaYa€ OCOOJMBOCTI TPYAOBHX BiJJHOCHH TMpAIliBHUKIB YCIX
MiIPUEMCTB, YCTAaHOB, OpraHizamiii B YKpaiHi He3alekKHO Bix (GOpMH BIACHOCTI, BHIY
TSTBHOCTI 1 Tally3eBOT HANEKHOCTI, a TAKOXK OCi0, SKi MPAILOITh 32 TPYIOBUM JOTOBOPOM,
yKIaJieHuM 3 (isuyHMMHU ocobaMH, y mepiof Jii BOEHHOTO CTaHy. 3TigHO 3i CT. 9 1poro
3akoHy, y mepiox Iii BOEHHOrO CTaHy JO3BOJIIETHCS 3aCTOCYBaHHS Npall JKiHOK, 3a
BUHATKOM BariTHHX JKIHOK 1 JKIHOK, SKi MalOTh JUTHHY BIKOM JIO OJHOTO POKY, 32 iXHBOIO
3TOJI0I0 Ha BaXXKWX poOoTax i Ha poboTax i3 MKiWMBUMH a00 HEOE3MEYHWUMH yYMOBaMH
Tparii, a TaKoX Ha Imia3eMHuX podortax [11].
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IIpo 3ab0poHY BHUKOpHCTaHHS Mpaili >KIHOK 1 HETOBHOJITHIX Ha HEOE3NMEUHHX IS
iXHBOT'0 3M0POB’s poOOTaxX HaeThes 1 B KOHCTHTYMIAX [py3ii, Mommosu, [opryranii, PymyHii,
a Mpo >KIHOK, HETOBHOJITHIX 1 iHBamiaiB — y koHcTutynisix Cep0ii, CnoBayunnu, Typeuunnu,
Yexii Ta YopHoropii. 3okpema, y m. 4 cr. 30 Koncruryuii I'pysii 3akpimieHo, o «yMOBH
npaii HEMOBHOJITHIX 1 JKIHOK BH3HAYaIOThCsl 3aKOHOM» [12]. A B koHctuTyuisx Bosrapii,
Bipmenii, Iranii, ITosbi, CrnoBeHIl TakoX MICTATHCS MOJOXKEHHS PO MPAI0 OKPEMHUX
3a3HaYCHUX Cy0 €KTIB.

Cnymaoro € mponioumist 1. I'. Ko3yba, ssky MU TiATpUMYEMO, MO0 BHECCHHS IO
ct. 43 KoHctutynii YkpaiHu 1ONOBHEHHS 1 mependadeHHs Takoi HOpPMH, sika O 3a0opoHsuIa
TpaIfio iHBaMIIiB Ha Hebe3neuHux podorax [13, c. 54].

Ha namy nymKy, BiTYM3HSHMI 3aKOHOJaBellb OMHUHYB YBAarol OJHY 3 BaKIMBUX
rapasTiil mpaBa Ha Ipalf0 — 3aXUCT BiJ HEOOIPYHTOBAHOI BIIMOBH Y NPHUHHATTI Ha poOoOTY,
3MICT siKOI po3kpuBaeTbest y 4. 1 cr. 22 Kopmekcy 3akoHiB mpo mnpamto Ykpainum [7].
HesBaxaroun Ha Te, MO MDKHApOJHO-TIPABOBI aKTH 3 MpaB JIOAWHM Ta JKOJHA €BPOICHCHKA
JlepkaBa Ha KOHCTUTYIIMHOMY piBHI HE 3aKpilliiIM TOJOXKEHHS MO0 3aXHCTy BiJ
HEOOIpYHTOBAaHOI BIIMOBM y TPHUUHATTI Ha POOOTY, MH BHXOJHMMO 3 TOTO, IO 3a3HaueHa
rapaHTis MOBUHHA OyTH TIporosonieHa B 1. 6 cT. 43 Konctutyiii Ykpaiau, y 3B 3Ky 3 TUM, 11O
o3HaueHa mnpoOiema HaOyna HEaOWSIKOro IPAaKTUYHOTO 3HAa4YeHHS. TUIbKM 3a OCTaHHE
JecsATHpiyds B YKpaiHi Bce dacTille CcHocTepiraerbcsi 3 00Ky poOOTOaBLiB IPOSIBU
JUCKPUMIHAIT MiJT Yac MPaleBIAIITYBaHHS BariTHUX JKIHOK, IHBaJIiB, OCi0 MOXHMIOTO BiKY
Tomo. Tomy s i BUpIMIEHHS MPONOHYETHCS II0 HOBENIY 3aKpINMUTH HAa KOHCTUTYIIHHOMY
PpiBHI.

BucnoBku. OTXe, 3 METOI0 YCyHEHHS CYINEPEYHOCTEHl MIXK IOJOXKECHHIMH
MDKHApOTHO-TIPAaBOBUX AaKTIB 1 HAaliOHAJIBHMM 3aKOHOJABCTBOM, a TaKOX 3Ba)kKaloud Ha
3aKOpPJOHHHH JIOCBI/l II0JI0 KOHCTUTYLIHHOTO pEryJroBaHHs MpaBa Ha Mpalio, MPOIOHYEMO
nonoxkeHHst cr. 43 Koneruryuii YkpaiHM BHKJIACTH BiIIOBIIHO 10 BUMOT MDKHApOJHUX
JOKYMEHTIB 3 IIPaB JIFOIUHH.
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ABSTRACT

Yuriy Kyrychenko, Nataliya Rezanova. Application of foreign experience of the
constitutional regulation of the right to work in Ukraine. The article examines the constitutional
practice of regulatory regulation of the right to work, enshrined in Art. 43 of the Constitution of Ukraine,
and the corresponding norms of the constitutions of European states. There is a well-founded need to set
out the specified norm in accordance with the requirements of international human rights documents.

Work is a defining phenomenon of the existence of every person and society as a whole,
without which no society existed and cannot exist. Only thanks to the realization of the constitutional
right to work, material goods and spiritual values are created, success is achieved in all branches of the
economy, and further growth of people is ensured. Therefore, the issue of taking into account foreign
experience and adapting national legislation to the requirements of international legal acts, as well as the
problem of improving and further researching the constitutional regulation of the right to work in
Ukraine, is one of the priority tasks of constitutional and legal science.

It is emphasized that the right to work has been enshrined in almost all the constitutions of
European states, except for Sweden, which indicates the impossibility of abandoning its enshrining at the
constitutional level in the conditions of a welfare state.

Comparative legal analysis of the provisions of Art. 43 of the Constitution of Ukraine and the
corresponding norms of the constitutions of European states testified that the investigated provisions have
both common features and certain differences in the ways of expressing this right. In most European
countries, the right to work is enshrined in one article of the constitution; in the constitutions of Albania,
Bulgaria, Georgia, Spain, Moldova, Germany and Romania, this right is reflected in two articles; in the
constitutions of Poland, Montenegro, Portugal and Croatia — in three articles; in the constitutions of
Slovakia and the Czech Republic — in four articles, and in the constitutions of Italy and Turkey — in five
articles.

It should be noted that the norms of the constitutions of some European states regulate this right
in different ways. In particular, in the constitutions of Spain, Italy, Portugal, San Marino, Turkey, and
France, in addition to the right to work, the obligation to work is enshrined in one norm. For example, in
Art. 49 of the Constitution of Turkey states that «everyone has the right and duty to work», and in Part 2
of Art. 4 of the Italian Constitution establishes that «every citizen ... is obliged to carry out activities or
perform functions that contribute to the material or spiritual progress of society».

The right to work has a fundamental nature, and therefore all other labor rights derive from it,
which are defined in international human rights documents as «fair and favorable working conditions»
and as «fair, safe and healthy working conditions».

The provisions of Art. 43 of the Constitution of Ukraine to be laid out in accordance with the
requirements of international documents on human rights.

Keywords: constitution, right to work, work, working conditions, forced labor.
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