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A

CRIMINAL OFFENCES COMMITTED IN IMPRISONMENTS
OF THE STATE CRIMINAL EXECUTIVE SERVICE OF UKRAINE

Jvutpo Konogunn. KPUMIHAJIBHI ITIPABOIIOPYHIEHHS, IO BUUHAIOTHCS B
MICIAX MMO3BABJEHHSA BOJII TEPKABHOI KPUMIHAJILHO-BUKOHABYOI CJIYKBU
VKPATHM. VY crarTi 3nilicHeHO I'DYHTOBHHMIl aHali3 BHJiB KPHMiHATBHHX HPaBOTIOPYIIEHb, IO
BUYMHAIOTHCS 3aCyDKEHUMH Y MICIIIX HecBoOoau [lep:kaBHOT KpUMiHAIbHO-BUKOHABUOI CIIy 0N YKpaiHu
(AKBC). [loBeneHo, 10 BUNHEHHS 3aCYIKCHUMH Y MICIIAX HECBOOOAN KPUMIHAIBHOTO MPABOIOPYLIEHHS
BOJI € He JiIle HeOe3[eYHUM ITOCSATaHHSAM Ha METy 1 3aBJIaHHS NPABOCYAAS Ta HOPMAaIbHY JISUIBHICTH
ycTaHOB BuUKOHaHHA nokapab JIKBC VYkpainu, a i mepemkomxae DOCATHEHHIO METH IOKAapaHHS Ta
HacamIepe] Horo NpoTHii Ta 3amo0iraHHo.

Jlo HalOinbIl BAXKIMBHX TEOPETHYHUX 1 NPAKTHYHUX IHTaHb, SKi BIUIMHYJIM Ha CYHIOBY i
BUKOHABYY IPAaKTHKy Ta SKi HUHI HOTPEeOYIOTh ONpALIOBAHHA 1 JOCIIJDKEHHS, aBTOPOM BiJJHECEHO
BUMHEHHS 3aCy/PKCHUMH Yy MICIIX HecBoOomu MiHicTtepcTBa IocTHIil YKpalHM TakUX PE30HAHCHHUX
KpPUMIHQJIBHUX IPaBOIOPYIIEHb, SK: 3JIiICHA HEMOKOpa BUMOraM aaMIHICTpalil YCTaHOBM BHKOHAHHS
MOKapaHsp; 1ii, 10 Je30praHi3yloTh poOOTy yCTaHOB BUKOHAHHS IOKAapaHb; BTe€Ya 3 Miclsi M030aBIeHHS
Bouti abo 3-mix BapTu. HaiiOinpiry HeOe3neky y BUIIPABHUX KOJIOHIAX YKpaiHU CTAHOBISATH KPUMiHANbHI
[IPaBOIOPYIIECHHS, MOEJHAHI 3 HAllaJoM 3aCy/KEHHX Ha OCOOOBHH CKJIaJ BapTH 3 METOI0 YCYHEHHS
MEPEIIKO AL 31MCHEHHS 3aAyMy 1 3aBOJIONIHHA 30pO€r0, Ky BOHH BUKOPHCTOBYIOTH s 30pOHHOTO
OTIOpY MPH MOAANBIIOMY iXHBOMY 3aTPHMaHHI, @ TAKOXK /ISl BANHEHHSI HOBUX 3JI0YHHIB.

CchopMynb0BaHO aBTOPCHKE BU3HAUEHHS KPUMIHAIBHOTO MPABOIMOPYIICHHS B MICIIIX HECBOOOIM
JKBC Vkpainu. lle nepenbaueHe KpHMiHAaJIBHMM 3aKOHOM, CYCIIIbHO-HeOe3neuHe misHHs (His abo
0e3isIbHICTh), BUMHEHE CIIENialbHUM Cy0’ €KTOM, B Micusx HecBobonu JIKBC Ykpainu i sike mocsirae Ha
MeTy 1 3aBJaHHS IIPaBOCYAJSI Ta HOPMAJIbHY MISUIBHICTH YCTAHOB BHKOHAHHS IOKapaHb, a TaKOX
MePEeNIKO/PKAE JOCITHEHHIO METH TTOKapaHHsI, BUTIPABJICHHS 1 pecoliai3alii 3acykeHuX.

Kniouosi cnosa: xpuminanvre npagonopyuieHHs, 3acy0dxceHuil, NepcoHan, Micys Heceob00u,
3ano0bizanis, UNPAGHA KOJOHIA.

Relevance of the study. The problem of convicts committing criminal offenses in
imprisonments of the State Criminal Executive Service of Ukraine (hereinafter — the SCES
Ukraine) is not only a dangerous encroachment on the justice goal and task and on the normal
operation of correctional institutions, it primarily prevents the achievement of the purpose of
punishment, correction and resocialization of convicts.

Therefore, domestic penitentiary scholars are of the same opinion that a criminal offense
committed in imprisonments is a certain type of criminal activity, both of convicts and of the
personnel of correctional institutions, and therefore the government is forced to spend significant
funds to combat and prevent this socially dangerous phenomenon. Unfortunately, as evidenced
by the practice of the correctional institutions of the Ministry of Justice of Ukraine, the public
danger of committing a criminal offense by convicts and a staff is very often combined with the
commitment of other criminal offenses, in particular, the commitment of serious crimes against
life and health of another convicted person or even of a correctional officer.

The above circumstances together indicate the need and possibility of consideration
within the framework of a separate independent study of the concept and types of criminal
offense committed by a special perpetrator in imprisonments of the SCES of Ukraine and has
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determined the relevance of this research paper. The scientific achievements of domestic and
foreign scholars in the field of criminal and criminal executive law and criminology testify to a
number of systematic provisions and conclusions that directly or indirectly relate to the concept
and types of criminal offenses committed in imprisonments and make methodological
prerequisites for its effective research in today’s realities. Thus, the study of types of criminal
offenses committed in imprisonments provides an opportunity to further deepen theoretical
knowledge about them, their history and development, as well as to determine ways to improve
regulatory and organizational-management support.

Recent publications review. The theoretical and practical basis of this scientific article
was made by the research of well-known domestic and foreign specialists in criminal, criminal
executive law and criminology, in particular Yu. Antonyan, Yu. Baulin, O. Bandurka, V. Bilous,
A. Bohatyryov, 1. Bohatyryov, Ye. Bodyul, V. Vasylets, V. Vasylevych, P. Vorobey,
V. Hryshchuk, I. Helfand, A. Hetman, V. Holina, O. Dzhuzha, V. Dryomin, T. Denysova,
V. Yemelyanov, O. Zhytniy, A. Zelinskyy, O. H. Kalman, I. Karpets, A. Kyrylyuk, O. Kostenko,
0. Kulyk, O. Lemeshko, O. Lytvynov, O. Lytvak, S. Lukashevych, V. Makoviy, M. Melnyk,
P. Mykhaylenko, V. Navrotskyi, V. Osadchyy, M. Panov, M. Puzyryov, A. Savchenko,
V. Stashys, E. Streltsov, V. Tatsiy, V. Tykhyy, V. Trubnykov, P.Fris, S. Khalymon,
Yu. Shemshuchenko, V. Shakun, S. Yatsenko and others.

Their achievements contain a number of systematic provisions and conclusions that
directly or indirectly relate to criminal offenses committed by convicts in imprisonments and
make methodological prerequisites for an effective study of the mentioned issues. The specified
circumstances, as well as the need for further development of theoretical issues and practical
recommendations regarding the study of criminal offenses committed by convicts in
imprisonments, require a comprehensive understanding and adequate scientific interpretation
and testify to the relevance of the chosen topic of this scientific article.

The article’s objective is to investigate the criminal offences committed in
imprisonments of the state criminal executive service of Ukraine.

Discussion. Among the most important theoretical and practical issues that have
influenced judicial and executive practice and that currently require elaboration and research, we
include the commitment of such high-profile criminal offenses by convicts in imprisonment of
the Ministry of Justice of Ukraine as: "Malicious disobedience to the requirements of the
administration of correctional institutions" (Article 391 of the Criminal Code (hereinafter — CC
of Ukraine); "Actions that disorganize the work of correctional institutions" (Article 392 of the
CC of Ukraine); "Escape from a place of imprisonment or from custody" (Article 393 of the CC
of Ukraine) [1].

Among the types of criminal offenses listed above, which are committed in imprisonment
of the SCES of Ukraine, in particular, by convicts, there is Art. 391 of the CC of Ukraine, the
socio-legal conditionality of which, according to domestic scholar K. Bondareva, is that criminal
liability for malicious disobedience to the requirements of the administration of a correctional
institution is an effective preventive measure that contributes to the maintenance of proper law
and order in correctional institutions and plays an important role in the organization of the use
of basic means of correction and resocialization of convicts, as well as in the prevention of new
criminal offenses among them [2, p. 11].

By the way, the study of the criminal offense provided for in Art. 391 of the CC of
Ukraine, in foreign countries has shown that the legislation of the most developed countries of
the world (United States of America, Great Britain, France, Germany, Japan) lacks a criminal
article on malicious disobedience to the requirements of the administration of penal institutions.
This is due to the fact that in the penitentiary institutions of these countries there is such a system
of prevention of the commitment of criminal offenses, in which malicious disobedience to the
requirements of the administration of these institutions is impossible.

At the same time, the study of malicious disobedience to the requirements of the
administration of penal institutions shows that the criminal codes of the Republic of Kazakhstan,
the Republic of Moldova, and the Republic of Uzbekistan contain articles related to malicious
disobedience to the requirements of the administration of the said institutions.

Therefore, ambiguous approaches to Art. 391 of the CC of Ukraine in foreign countries,
gives us reason to pay attention to the draft Law of Ukraine "On Amendments to Certain
Legislative Acts of Ukraine" (regarding the elimination of the corruption scheme in the
penitentiary system by removing Article 391 of the CC of Ukraine) reg. No. 2079 dated
September 6, 2019.
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By the way, this draft law i proposed to remove Art. 391 of the CC of Ukraine
"Malicious disobedience to the requirements of the administration of a correctional instution",
as well as a reference to the specified article in Art. 140 of the Criminal and Executive Code
(hereinafter — CEC) of Ukraine. We also draw attention to the fact that this is not the first attempt
to remove Art. 391 of the CC of Ukraine. Previous attempts for various reasons did not receive
legislative implementation. Let us recall draft law No. 2708 "On Amendments to Certain
Legislative Acts of Ukraine" (regarding liability for malicious disobedience to the requirements
of the administration of a correctional institution)" dated April 23, 2015 and Draft Law No. 9228
"On Amendments to Certain Legislative Acts of Ukraine" (regarding the removal Article 391 of
the CC of Ukraine) dated October 19, 2018.

Sharing the opinion of the initiators of the draft law that the current version of Art. 391
of the CC of Ukraine is characterized by the presence of a number of conceptual shortcomings
(corruption risks; inconsistency with the provisions of the Criminal Procedure Code; the need to
exclude from the provisions of Article 391 of the Criminal Code of Ukraine such forms of
socially dangerous behavior of convicts as other opposition to the administration in the legal
exercise of its functions, etc.), we note that the exclusion of Art. 391 from the structure of the
CC of Ukraine may lead to the specified negative consequences.

Therefore, the correct solution should not be the decriminalization of malicious
disobedience to the legal requirements of the administration of the correctional institution, but
the improvement of the rule that provides for criminal liability for it in order to make it more
effective and substantiated in practice and eliminate the risk of corruption. Therefore, we suggest
that the national legislator, taking into account the latest theoretical achievements of criminal-
legal science and modern realities of social and legal practice, should consider the criminal
offense stipulated in Art. 391 of the CC of Ukraine as a misdemeanor.

The next type of criminal offense is actions that disorganize the operation of correctional
institutions (Article 392 of the CC of Ukraine). The social danger of actions that disorganize the
operation of correctional institutions is determined by the fact that they seriously interfere with
the normal operation of imprisonments, the achievement of the goals of punishment, and in some
cases may lead to other serious consequences (murders, bodily harm, mass riots). According to
the national researcher A. Tkachenko, actions that disorganize the operation of imprisonments,
hinder the strengthening of the regime of detention of convicts, their involvement in socially
useful work, conducting social and educational work and training with them, cause damage to
all means of correction and resocialization of convicts [3, p. 9].

Therefore, this criminal offense damages all means of correction and resocialization of
convicts. It hinders the strengthening of the regime of detention of convicts, their involvement
in socially useful work, social-educational work and training with them. In addition, these actions
cause serious damage to the self-employed organizations of convicts.

The greatest danger in the correctional colonies of Ukraine, according to the national
scholar I. Bohatyryov, is criminal offenses combined with an attack by convicts on the guard
personnel with the aim of removing obstacles to the implementation of the plan and taking
possession of weapons that they use for armed resistance during their subsequent detention, and
as well as for committing new crimes [4, p. 27].

It is worth emphasizing that the prerequisite for the criminalization of socially dangerous
acts is, first of all, the needs of society to combat such acts by criminal legal means. These needs
arise when actions that begin to pose a serious public danger, become sufficiently widespread in
society, or there is a real possibility of increasing their number under certain conditions, as well
as when they are ineffectively combated by other, less repressive measures and methods.

It is also worth noting that the public danger of the criminal offense stipulated in Art. 392
of the CC of Ukraine, is determined by a number of factors, including: the threat of use of
violence against the convict or correctional officer. Commitment such actions in the correctional
institution can cause not only a violation of their normal activities and significantly complicate
the operational situation, but also make a negative atmosphere among the convicts themselves,
question the ability of the correctional administration to ensure the safety of the convicts and the
correctional staff.

The next type of criminal offense is escaping from an imprisonment or from custody
(Article 393 of the CC of Ukraine). By the way, the criminalization of crime in correctional
institution has always put before the government the need for criminal-legal regulation to ensure
the implementation of the order and conditions for convicts to serve the sentence by
imprisonment. And therefore, establishing criminal liability for escaping from an imprisonment
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or from custody, the legislator takes into account many circumstances that form the prerequisites
for such a decision.

These prerequisites, according to the national scholar O. Nekrasov, forming a certain
system, are interconnected and mutually conditioned. At the same time, their difference in the
conditioning mechanism is obvious, which undoubtedly affects the legislative consolidation,
legal nature and punishment for crimes that encroach on the established order of sentence serving
in the form of imprisonment [5, p. 13].

Therefore, despite the relatively small statistical indicators of the prevalence of escapes
from imprisonments or from custody during the period of the development of the legal state in
general and the reforming of the SCES of Ukraine in particular, the legislative regulation of
criminal liability for encroachment on the normal operations of correctional institutions and
institutions of pre-trial detention, to achieve the goal of criminal executive legislation [6], as well
as the aim of pre-trial detention [7] is of particular importance.

Therefore, escapes from imprisonments or from custody, as a rule, encroach on a set of
social relations, which gave researchers a reason to talk about the so-called "multi-object
crimes". In our opinion, the position of I. Kopotun in this context is of interest, since crimes that
lead to emergency situations in correctional institutions (and escapes from them) that cause
damage or threaten to cause real harm to those social relations, which go beyond the scope of
one generic object within the general object.

That is, as this expert notes, the above-mentioned criminal offenses committed in
imprisonments of the SCES of Ukraine not only violate the legal procedure for the administration
of justice and safe conditions for staff and convicts, the life of the correctional colony, but also
public safety, public order, property relations, authority of state power bodies, etc. The essence
of these criminal manifestations is that they are defined a priori by criminal-legal science as a
multiplicity of crimes [8, p. 113-114].

It is also worth supporting the position of the Ukrainian penitentiary scientist
I. Bohatyryov, who explains the social danger of escapes from correctional institutions by the
following factors: as a result of committing an escape, the principle of the inevitability of
punishment is violated; the very fact of escape has a negative effect on other convicts, as well as
on criminals who are at large, giving rise to the former hope of evading punishment, and the
latter — a feeling of impunity for the crimes committed; the public danger of escapes also
increases due to the fact that convicts who have escaped are in an illegal situation, obtain funds
for their existence through crime, and in some cases involve other people, especially young
people, in criminal activities [9, p. 442].

Public danger of the criminal offense stipulated in art. 392 of the CC of Ukraine, is
especially large, because it is committed by persons who have already been convicted for crimes
(mostly serious and especially serious ones) and are serving their sentences. The increased social
danger of recurrent crime, compared to primary crime, has been repeatedly pointed out in the
legal literature.

Since it is the degree of disorganization of the work of the correctional institution of the
SCES of Ukraine that describes the public danger of this type of criminal offense, we determine
it on the basis of some objective data, in particular: it is the use of violence by convicts or the
threat of its use against representatives of the administration, or the terrorizing of convicts who
have become correction path; as well as the duration of violation of the order established in the
correctional colony by both the guilty party and other convicts, which is expressed in forced
refusal from work, disruption of production tasks, withdrawal from amateur organizations of
convicts due to fear of further reprisals, etc.

Conclusions. The above made it possible to formulate the author’s definition of a
criminal offense committed in imprisonment of the SCES of Ukraine. This is a socially
dangerous act (action or inaction) stipulated in the criminal legislation, committed by a special
perpetrator, in places of imprisonment of the SCES of Ukraine and which encroaches on the goal
and task of justice and the normal operation of correctional institutions, as well as hinders the
achievement of the goal of punishment, correction and resocialization of convicts.
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ABSTRACT

The article provides a thorough analysis of the types of criminal offenses committed by convicts in
places of detention of the State Criminal Enforcement Service of Ukraine (SCSU). It has been proven that
the commission of a criminal offense of free will by convicts in places of deprivation of liberty is not only
a dangerous encroachment on the goal and task of justice and the normal operation of the penal institutions
of the State Security Service of Ukraine, but also prevents the achievement of the goal of punishment and,
above all, its counteraction and prevention.

Among the most important theoretical and practical issues that have influenced judicial and
executive practice and that currently require elaboration and research, the author includes such high-profile
criminal offenses as: malicious disobedience to the requirements of the administration of the penal
institution; actions that disorganize the work of penal institutions; escape from the place of deprivation of
liberty or from custody. The greatest danger in the correctional colonies of Ukraine is criminal offenses
combined with an attack by convicts on the guards in order to remove obstacles to the implementation of
the plan and to take possession of weapons, which they use for armed resistance during their subsequent
detention, as well as to commit new crimes.

The author’s definition of a criminal offense in places of deprivation of liberty of the State Security
Service of Ukraine is formulated. This is a socially dangerous act (action or inaction), committed by a
special subject, in places of deprivation of liberty of the State Security Service of Ukraine and which
encroaches on the goal and task of justice and the normal operation of institutions for the execution of
punishments, as well as prevents the achievement of the goal of punishment, correction and resocialization
of convicts.

Keywords: criminal offense, convict, staff, places of imprisonment, prevention, correctional colony.
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LEGAL REGULATION AND MECHANISMS FOR COMPENSATION
FOR DAMAGE CAUSED BY A CRIME UNDER LEGISLATION
OF THE REPUBLIC OF MOLDOVA

Hartanin IlaycroBcbka, Jmurpo IHomymmoii. ITPABOBE PEI'YJIIOBAHHSI TA
MEXAHI3MH  BIIINIKOAYBAHHS  3AINOJIAHOI  3JIOYMHOM  IIKOIUA  3A
3AKOHOJABCTBOM PECIHYBJIIKH MOJIAOBA. VY crarti HaeTbcs mpo cydacHi 0coOIMBOCTI
HPABOBOTO PEryJIIOBaHHS Ta MEXaHI3MH BiJIUIKOIYBAHHS 3aI0isTHOT 3JI0YMHOM IIKOIM 32 MOJIIOBCHKHM
3aKOHO/IaBCTBOM. BiZHOBICHHS MOpYLIEHHX 3J0YMHOM IIPaB i 3aKOHHHUX iHTEPECiB, 30KpeMa LUIIXOM
BIJIIIKOTyBAaHHS 3alOJISIHOI 3JI0YMHOM IIKOAW, — OJHE 13 HAMBAXIMBINIMX 3aBJaHb KPUMiHAJIBHOTO
cynounHcTBa. OnHAK, CyTh NpoOJIeMH IIOJIsira€ HaBiTh HE TaK y TOMY, IO IpaBa Iiei karteropii He
nependaveHi B YUHHOMY 3aKOHOJABCTBI, a B TOMY, 110 peaji3allisi UX IpaB HACTIPaBi YacTo MOB’sA3aHa 13
6e3mivyuro TpyaHomiB. 29 mumnas 2016 p. B Pecy6uini MosoBa Gyno npuifHaTO 3aK0OH Npo peadiniTariro
*KepTB 37104nHiB. [To10)KeHHS I[bOTO 3aKOHY HalllICH] Ha CTBOPEHHS 3aKOHOJaBYO0T 0a3H It 3a0e3NeyeHHs
MiHIMaJIBHUX YMOB peabuliTamii NOTepniux BiJ 3J0YUHIB 0Ci0, 3aXUCTy Ta 3a0e3NeUeHHs] JOTPUMAHHS
TXHIX TpaB Ta 3aKOHHHX IHTEPECIB, a TAKOX PEryJIOe KaTeropii MOTEepIUINX BiJ 3JIOYMHIB 0OCi0, HA SIKi
HOIIUPIOIOTHCS. HOTO MOJIOXKEHHST, MEXaHI3MH 3aXHCTY Ta peabiitanii »epTB 3J04UHIB, HOPSIOK Ta yMOBH
HaJlaHHS JIep>KaBoro (PiHAaHCOBOT KOMITEHCALT 3aBAaHO1 3T0YMHOM IIIKOH.

[Totepmini Bix TOPriBii JIOABMH Ta BiJl HACHIBCTBA B CIM T KOPUCTYIOTHCS IOTIOMOTOI0 HA YMOBax
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