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SOCIAL POLICY AND SOCIAL PROTECTION
IN EU COUNTRIES: CURRENT STATUS AND TRENDS

Jlapuca Hammpaiio. COIIIAJIBHA TIOJITUKA TA COIIAJBHHI 3AXHUCT B
KPATHAX €C: CYYACHHMM CTAH TA TEHAEHIIIL. Ctarts npucesdyeHa akTyalbHEM ITHTAHHIM
COLIaJIBHOTO 3aXHCTy IpoMajsH. Po3risiHyTo cucTeMy comiaipHOro 3axucty micis posmamxy CPCP B
YMOBaX €KOHOMIYHOTO craay Ta ii momanplry TpaHCOpMAIIo i Jac mepexony YKpaiHH 10 PHHKOBOI
exkoHOMikH. HarosomryeTscs Ha Ba)KIMBOCTI BIOCKOHAJIEHHS CHCTEMH COI[aJIbHOTO 3aXHUCTy K I
3a0e3MedYeHHs CTa0IIbHOTO PO3BUTKY CYCHUIBCTBA, TaK 1 AJS BHKOHAaHHSA BUMOT a0 wieHcTBa B €C.
OOroBOPIOIOTECS  COLIANIbHI MPOOJIEMH CHOTOACHHS YKpaiHH, 30Kpema 0e3po0iTTs, OimHICTH TOIIO.
[IporoHyeThCs BIPOBaIKYBaTH JOCBiA KpaiH €Bpormelickkoro Coro3y st po3poOKH B HamlIii JepikaBi
e(heKTHBHUX MEXaHI3MiB COLliaJIbHOT MOJITHKH, 5IKi O 3a0e3neuyBaiiy HabIMKEHHS 10 TAKUX €BPONEHCHKUX
CTaHJApTiB, SK: PIBEHb J>KUTTS HACEIEHHs, IiJIBHIIEHHS DPIiBHS 3aifHATOCTI, 3MEHIICHHS HEPIiBHOCTI B
JI0X0JIaxX, TTOCHJICHHS COILIaNbHOTO 3aXKCTY, IMOJOJaHHs OimHOCTI. Y CTaTTi y3arajJbHEHO JOCBIA KpaiH
€Bporneiickkoro Colo3y MOA0 COILIaNbHOI JOMOMOTM HACENEHHIO, 30KpeMa INUTaHHS Iepexoay BiX
OJIaroIifHOCTI 10 COI[iaJIbHOT MOJITHKHA Ha OCHOBI ONTHMAIBHOI CHCTEMH COIaibHOI MIATPUMKH Ta
COLIANBFHOTO 3aXHUCTY TpoMaisiH. OCHOBHI BUCHOBKH MOJISITAIOTH Y TOMY, IO 3yCHILIS COIiajbHOT O THKH
HE TOBMHHI CIPSMOBYBATHCS JIHMIIEC HA HAIaHHS COIIalbHOI IOmoMOTH. [limKpecoeThesl BasKINUBICTD
3a0e3MnedyeHHs] 3aiHATOCTI Ta 3HIDKEHHS PiBHA 0e3pO0O0iTTs, OCKITBKH B KpaiHax 31 CI1a0KOI0 eKOHOMIKOIO
pu3uK GiTHOCTI TICHO MOB’sI3aHU# i3 0e3p00ITTSIM. 3a3HAYAETHCS, 110 301TBIICHHS CKOHOMIYHOT CKJIA0BOT
npaBa JIIOJMHU Ha COLIANIbHUM 3aXHCT MPHU3BOIUTH JI0 TOTO, IO MPAliBHUKU 3MYIIEHI BiJpaxOByBaTH
OiMBIIMI BIACOTOK CBOTO JIOXOLY B CHCTEMY COLiaJbHOrO 3a0e3nedeHHs. TakMM YHHOM, Mepexa
COLIaJIBHOTO 3aXUCTy Mae OyTH 30aJIaHCOBAHOIO, HE HAJITO HIEAPOI0 Y HAATO MTACHBHOIO.

Knrwwuoei cnosa: coyianvra nonimuxa, be3pobimms, é1ada, npasosa 6asa, coyianbHa niompumKa,
coyianvhi cmanoapmu, noaimurka €C.

Relevance of the study. In the Constitution of Ukraine, the social protection of citizens
is defined as the primary purpose of the state. During the economic downturn, the social security
system created in the Soviet Union failed to protect the poorest sections of society adequately.
Although Ukrainian society’s primary goal is to build a market economy oriented to social needs,
this is impossible without significant improvement of the social protection system. After all, even
to become a member of the EU, a country must meet specific economic and social standards.
Currently, there are many acute social problems in Ukraine: unemployment, poverty, etc. Taking
into account the experience of the countries of the European Union can positively affect the
development of effective social policy in our country. The social policy of the member states of
the European Union is aimed at ensuring a stable standard of living for the population, increasing
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employment, reducing income inequality, strengthening social protection, and overcoming
poverty. Employment and the reduction of unemployment are usually the main goals of anti-
poverty policies because, in countries with fragile economies, the risk of poverty is closely linked
to unemployment.

This article aims to summarize the experience of the countries of the European Union
regarding social assistance to the population. The experience of implementing social policy in
the EU has shown that these countries have moved from charity to social policy that guarantees
an optimal system of social support and social protection of citizens.

The generalization and study of the European experience of Ukraine are that social policy
efforts should not be focused only on providing social assistance. Ultimately, the availability and
ease of these benefits can lead to a demand-side effect. The human right to social protection
negatively affects workers who have to pay a higher percentage of their income into the social
security system. The social protection system should not create a system that is too generous or
too passive.

In the Constitution of Ukraine, the social protection of citizens is defined as the primary
purpose of the state [1]. During the economic downturn, the social security system created in the
Soviet Union failed to protect the poorest sections of society adequately. Although Ukrainian
society’s primary goal is to build a market economy oriented to social needs, this is impossible
without significant improvement of the social protection system. After all, even to become a
member of the EU, a country must meet specific economic and social standards. Currently, there
are many acute social problems in Ukraine: unemployment, poverty, etc. Taking into account
the experience of the countries of the European Union can positively affect the development of
effective social policy in our country [2].

Recent publications review. Several scientists, including V. Andrushchenko, V. Beh,
V. Volovich, M. Holovatom, V. Yevtukh, I. Zvereva, V. lvanov, O. lvanova, A. Kapska,
M. Lukashevich, S. Maksymenko, I. Mygovich, M. Obozov, G. Osipov, P. Pavlenok,
M. Panasyuk, V. Patrushev, I. Pinchuk, V. Skurativskyi, S. Tolstoukhova, M. Tulenkov,
F. Filonenko, T. Shibutani and others, are engaged in the study of the social policy abroad.

The article’s objective is to summarize the experience of the countries of the European
Union regarding social assistance to the population.

Discussion. The experience of implementing social policy in the EU has shown that these
countries have moved from charity to social policy that guarantees an optimal system of social
support and social protection of citizens [9].

Today, four main trends have a significant impact on the development of social policy in
EU countries:

1) Significant demographic changes, the essence of which is the general ageing of the
population in the member states of the European Union and the increase in the number of older
people;

2) Activation of women’s participation in the labour market and changes in the gender
balance;

3) Existence of a relatively high level of unemployment, especially among older people;

4) Faster growth in the number of households compared to population growth, particularly
an increase without working persons [10].

The social policy of the member states of the European Union is aimed at ensuring a
stable standard of living for the population, increasing employment, reducing income inequality,
strengthening social protection, and overcoming poverty. Employment and reduction of
unemployment are usually the main goals of anti-poverty policies because the risk of poverty in
transition economies is closely related to unemployment [2].

The European Union has assumed the main directions of national policy in the social
sphere. Therefore, the European Commission recommends that Member States follow these
guidelines [3]:

— to improve employment prospects of the population thanks to increased investments in
professional training, to implement lifelong learning programs and to ensure access to education
for everyone;

— promote a more intensive impact on economic growth, using: flexible labour
organization that meets the needs of production and is acceptable to employees; wage policy,
which would promote investment in creating new jobs (the level of wage growth should not
exceed the level of labour productivity growth); job creation, especially at the regional and local
levels;

8 ISSN 2078-3566
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— reduce side costs associated with unskilled labour;

— implement a more effective policy on the labour market due to the improvement of
employment services;

— take measures to prevent unemployment among certain social groups, for example,
young people (by providing jobs or opportunities for professional education) [11].

These rules determine the methods of implementing the provisions of the European Social
Charter (1989). The document lists the fundamental rights of the labour force in the labour
market: the right to receive unemployment benefits, work in any EU country on equal terms, the
right to vocational training, etc. In addition, national bodies have several social functions; they
are intended, firstly, for the harmonization and coordination of the social policy of the member
states of the Union, and secondly, for the use of available financial resources to finance joint
social programs [4].

This is important because, for the first time, social policy was included in the list of basic
state measures (in the Maastricht Treaty of 1992). Moreover, 11 states participated in the
protocol and the Agreement on social policy as annexes to the agreement. In 1997, the final
version of the Treaty on European Union included Chapter XI — "Social Policy: Education,
Training and Youth". About one trillion euros was allocated to finance vocational training and
employment of young people under the age of 20, assistance to the most vulnerable sections of
the population in the labour market, provide employees with equal opportunities in the labour
market and help in adapting to structural changes in the field of labour and industry [5].

In November, 1997, the Council of Europe initiated a strategy to increase the level of
employment in the member states of the European Union. The Council of Europe paid particular
attention to the need for a coordinated European strategy to increase engagement. The main
employment tasks are creating new jobs at small and medium-sized enterprises. In addition, both
passive (social protection programs) and active (retraining, subsidies to enterprises that undertake
to maintain a certain number of jobs) employment policy programs are used. However, passive
employment programs are now being superseded by active ones [12].

Furthermore, the requirements for receiving social assistance have become stricter. For
example, an unemployed person who refused to work or study was subject to financial sanctions
in Austria, the Netherlands, Great Britain and Sweden. In Germany, a resolution was adopted
which obliges the monthly registration of the unemployed in the employment agency. In
England, since October, 1996, unemployment benefits depend on a report that unemployed
people submit to the government describing their attempts to find work. It is important to note
that when developing strategic goals in the field of employment and the labour market, which
are common to all member states of the European Union, the Council of Europe proceeds from
the need to consider the labour market situation in each specific country.

In Europe, significant progress has been made in the labour market, employment and job
creation over the past two decades. The unemployment rate in the EU decreased from 9.1 % in
1999 to 8.2 % in 2000. In addition, the number of unemployed decreased by 1.5 million people.
Notably, over 60 % of jobs in this period were in high-tech and science-intensive sectors of the
economy [4]. In addition, the European Union’s labour markets have yet to recover from several
obstacles and structural weaknesses fully. Despite the positive results in the field of employment,
the unemployment rate remains relatively high. In June, 2000, the countries of the European
Union adopted a new social program aimed at solving work, labour market and other social
policy issues. This initiative is aimed at increasing the level of employment and applying a
comprehensive approach to employment policy. The program assumes that the employment
policy’s goals should be to increase the number of jobs and improve the quality of work.
Developing a more effective employment policy also involves receiving fair remuneration for
work performed and organizing work that meets the needs of corporations and individuals.
Furthermore, the increase in employment should be based on a high level of labour qualification,
an adequate level of labour protection, and stimulate labour mobility in the labour market. Means
of ensuring the Social Program in the field of population employment include:

— improving people’s qualifications, investing in the educational process (lifelong
learning), and using the latest technologies;

— promoting entrepreneurship as a means of creating new jobs by creating favorable
conditions for starting and developing new types of entrepreneurship, mainly medium and small
enterprises;

— creation of favorable conditions for business development in the service sector;

— emphasis on equal opportunities for all;

ISSN 2078-3566 9
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— implementation of economic reform aimed at economic growth;

— development of the education system [4].

In France, the restructuring of the labour market began — taxes on the income of part of
the employees were reduced, and in Spain, a wage indexation mechanism was introduced.
Nevertheless, collective agreements remain the primary means of wage regulation today, so the
supranational bodies of the European Union try to influence the level of wages precisely within
the framework of social partnership. The organizations that make up the EU trade unions are the
European Trade Union Confederation, the Association of Entrepreneurs and the Organization
of Employees of State Enterprises, as well as the European Union of Small and Medium
Enterprises [6].

In education, European countries have achieved universal access to the population with
secondary education and are currently increasing access to higher education. France and the
Mediterranean countries play a central role in the national education system, the German-
speaking countries and Belgium play a regional role, and the Scandinavian countries have local
control. In the United Kingdom, the power to manage education has been delegated to the private
sector, but the central government still has considerable control over the system [7].

In addition, continuous education is being introduced in European countries, which
interprets the improvement of the professional and educational level as an economically
profitable business for a person throughout his life. The European Commission has implemented
several initiatives to internationalize the provision and receipt of higher education. However,
increased spending on other social programs has constrained education budgets, prompting
countries to increase budget efficiency by using it more effectively. As you know, healthcare
financing systems in Europe are divided into two main types:

1) Publicly funded public health systems that provide services to patients in public health
facilities (Great Britain, Scandinavia and Southern Europe);

2) Healthcare financing is carried out through the insurance system and the provision of
medical services by both public and private institutions (France and Germany).

These countries, particularly Italy and Spain, changed their healthcare systems in the early
19709, including private elements [5].

In addition, all European countries have the problem of rising costs caused by an ageing
population, technological progress and societal expectations that are higher than they should be.
However, different healthcare systems have different approaches to this issue. The costs of
medical institutions in the state are limited by the failure to provide high-level medical services
and the need to stand in queues for procedures. Furthermore, health insurance systems can only
withstand rising medical costs if they contract with physician associations and hospitals. As a
result, the solution is to set maximum expenses and fees for medical services and increase
competition among providers [13]. Pension insurance has a unique role in the general social
protection system and as a means of stimulating employment. All EU countries have public
pensions and supplementary guaranteed income for older people, but the level of these benefits
varies from country to country [14]. The governments of the participating countries preferred
partial reforms, in particular, replacing the dependence of pension payments on income,
increasing the retirement age, introducing an accumulation component and, especially worth
noting, the transition from the "defined costs" system to the "defined contribution” system [15].

Many European countries have social assistance programs, which are national social
security networks. It is important to note that the governments of European countries are trying
to reduce the number of payments, especially to the unemployed, and to maintain incentives for
employment. Despite a complex system of social protection and provision of various types of
assistance, the prevailing norm in EU countries is that young people and older adults, as well as
women, must participate in the labour market to receive help. Although a greater degree of
assistance and a longer duration of assistance reduce the willingness of workers to look for work
or accept an offer, it does not increase the unemployment rate [16].

As aresult, promoting employment in the formal economy is a crucial goal of any strategy
to reduce Ukraine’s poverty. This approach should be aimed at transferring jobs from the illegal
economy to the legal one and creating new jobs in the legal economy. Recognizing that any
repressive elements (police, tax authorities, etc.) must play a secondary role in this strategy. The
strategy’s primary goal is to increase the number of attractive jobs. This goal is usually achieved
by combining the following components:

— changes in tax policy in the direction of tax reduction;

— incentives for participation in the official economy;
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— liberal regulatory environment, in particular labour legislation, etc.

However, the Ukrainian government cannot maintain the level of taxes of the European
Union and, at the same time, have the high growth rates necessary to reduce poverty. As a result,
universal social security systems standards in Western Europe should be avoided [8].

There is no single proven method of solving the problems of unemployment and poverty.
The decision is influenced by the specifics of the economy, the country’s history, and the
people’s mentality. Therefore, it is essential to study the experience of EU member states to
determine lessons for the construction and implementation of social security reforms in our
country. After all, the goal of the state policy of the EU member states is not only economic
growth and efficiency; the policies they pursue aim to equalize life opportunities, social justice,
social protection, unity and stability.

Conclusions. The generalization and study of the European experience of Ukraine are
that efforts should not be focused only on providing social assistance when developing social
policy. Ultimately, the availability and ease of these benefits can lead to a demand-side effect.
The human right to social protection negatively affects workers who have to pay a higher
percentage of their income into the social security system. The social protection system should
not create a system that is too generous or too passive.
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ABSTRACT

The article deals with the actual issues of social protection the citizens. The system of social protection
after the collapse of the USSR in the conditions of economic recession and its further transformation during
the transition of Ukraine to a market economy are considered. The importance of improving the social
protection system is emphasized both to ensure the stable development of society and to meet the requirements
for EU membership. The social problems of Ukraine today are discussed, including unemployment, poverty,
etc. It is proposed to implement the experience of the European Union countries to develop effective social
policy mechanisms in our country that would ensure the approximation of such European standards as: a stable
standard of living for the population, an increase in employment, reducing income inequality, strengthening
social protection, overcoming poverty. The article summarizes the experience of the countries of the European
Union in relation to social assistance to the population, in particular the issues of transition from charity to
social policy based on the optimal system of social support and social protection of citizens. The main
conclusions are that the efforts of social policy should not be directed only to the provision of social assistance.
The importance of providing employment and reducing unemployment is emphasized, since in countries with
fragile economies, the risk of poverty is closely related to unemployment. It is noted that the increase in the
economic component of the human right to social protection leads to the fact that workers have to deduct a
higher percentage of their income into the social security system. Thus, the social safety net must be balanced,
not too generous or too passive.

Keywords: social policy, unemployment, poverty, legal basis, social support, social standards, EU
policy.
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CURRENT PROBLEMS OF ADMINISTRATIVE AND LEGAL
PROCUREMENT OF NATIONAL SECURITY

Jmutpo Ipunyrens. AKTYAJIBHI TIPOBJIEMA AIMIHICTPATUBHO-ITIPABOBOI'O
3ABE3INEYEHHSI HAIIIOHAJIBHOI BE3IEKH. CtaTTs mpucBsAYeHa BUBYEHHS Cy4acHOTO CTaHY
aJMIHICTPaTUBHO-TIPABOBOIO 3a0€3MEUYEHHsS HaI[lOHANBHOI Oe3rmekd 1 Ha [if OCHOBI BHPOOJIEHHS
MPOTIO3UINI Ta PEKOMEHMAIl MO0 BIOCKOHAJICHHS 3a3HAYCHOI chepu 1 MiIBUIICHHSA €(PEKTHBHOCTI
TSUTBHOCTI OpraHiB MyOIiYHOT aIMiHICTpAIlii.

VY crarTi 3a3HAYaAETHCS, MO 3a0C3MEYCHHS HAIIOHAIBHOI OC3MEeKW € I Halloi JepKaBu
[103a4eprOBHM 1 FOJIOBHUM 3aBJaHHSM, YCIIIIHA peai3allis SKoro 00yMOBIIOE camMe iCHyBaHHSI Y KpaiHH.
OOTpYHTOBYETBCS, IO MMUTAHHS aJAMiHICTPaTHBHO-TIPABOBOTO 3a0€3MEUCHHS HAIIIOHABHOI Oe3MeKn — I1e
CIpaBa He JIMIIE OpTaHiB MyOIiuHOI aAMiHICTpaLii, ajie i CyCHIIBCTBA B LIIOMY 1 KOYKHOTO TPOMasTHHHA
30KpeMa. 3BEpTAEThCS yBara Ha Te, IO CHOTOJHI IHCTHUTYTH T'POMAASHCHKOTO CYCIIBCTBA BiAIrparoTh
Ba)XXJIBY POJIb Y 3aXHCTi ACPKAaBHOCTI Ta HAIIIOHAJLHUX IHTEpeciB HaIoi KpaiHu, a iHOJl BOHH OepyTh Ha
cebe i BUKOHAHHS IESKUX OKPeMUX (YHKIIH BIaJd, OTPHMYIOUH IPH I[bOMY 1HOJIi HaBiTh OLBIINI piBeHb
JOBIpM y HaceNeHHs. 3a3HAa4aeThCs, MO0 OJHMM i3 IMDIAXiB YIOCKOHAJICHHS CYYacHOTO CTaHy
aJIMIHICTPAaTHBHO-TIPaBOBOTO 3a0e3IeUeHHs HallilOHAJIBHOI OE3MEeKN Ma€ CTaTH CTBOPEHHs OaraTopiBHEBOT
Ta OGararoyHKIIOHAIPHOI CHCTEMH B3a€MOJIII MDK JEpXKaBOIO Ta IHCTHTYTaMH TI'POMAISHCHKOTO
CYCHUILCTBA B YCYHEHHI Ta HeWTpamizamii 3arpo3 HamioHanbHii Oesmemi. 11lo, B cBOIO "epry, motpedye
BHECEHHS 3MiH Ta JOIIOBHEHB JI0 BiIIOBITHOTO 3aKOHOAABCTBA.

PoOuThcsT BHCHOBOK, IO BAaXIMBHM KPOKOM IIIBHIICHHS €(QEKTUBHOCTI aIMiHICTPAaTHBHO-
MpaBOBOTO 3a0e3neveHHs y cdepi HaIloHaNbHOI Oe3leKkd YKpaiHH Ma€ CTaTH Neperisiy AEsSKUX
CTpaTeriyHuX Lijiel AepkaBHOI MOJITHKY Y IiH cdepi 3 BpaxyBaHHIM BiiCHKOBOI arpecii (3arpo3u 6e3nexu
Ta 3aXUIIEHOCTI O0’€KTIB KPUTHUYHOI iHQPACTPYKTYpH, 3MHATHICTh e(QEKTHBHO pearyBaTH Ha
HEKOHTPOJIbOBAHE MacoBe MEpeMIllleHHs JIOJeH TOILI0), MoJaiblia po30yaoBa CHCTEMH HalliOHAJIBHOT
HE3JIaMHOCTi Ta CTIHKOCTiI (TyT B@KJIMBOTO 3HAUEHHS MalOTh TaKi HANpPSAMKH, SK 3a0e3ledeHHs Ha
JIep’KaBHOMY DpiBHI Oe3MepepBHOCTI YpAAyBaHHA Ta CIPOMOXKHOCTI ITOBHOIIHHOTO (DYHKIIOHYBaHHS
CHCTEMH OpTaHiB IMyOJidHOI aAMiHiCTpaii, iX opraHi3aliifHa CTIHKICTb), iABUIICHHS PiBHSI KOOPIHHAIIL
Ta B3a€MOJil, y TOMY 9YHCIi ¥ iHpOpMaIliiiHOI, MK yciMa cy0’€KTaMH cekTopy Oe3meku Ta 00OpOHH,
MATpEMKAa THX pedopM, SKi JOBETH CBOIO e(EeKTHBHICTh, CTBOPEHHS CHCTEMH aJalTOBAHOTO
aaMiHICTpYBaHHs (THYYKOTO MEHEKMEHTY), 3IaTHOi IIBUAKO Ta €(QEKTUBHO pearyBaTH Ha KPHU30Bi
cuTyarii.

Knrouosi cnosa: 6esnexa, nayionanvna Oesnexa, 3abe3nedyenns, aOMiHiCMpamueHoO-npasoge
3abe3neuenns, cmpameeis, nyoniuHa aOMiHICmpayis.

Relevance of the study. Ensuring national security is an urgent and main task for our
state, the successful implementation of which determines the very existence of Ukraine.
Protection of the sovereignty of Ukraine and its state borders, repelling military aggression,
restoration of territorial integrity, reunification of temporarily occupied and uncontrolled
territories, restoration of peace are important priorities for our state. The fulfillment of these tasks
directly depends on the effective functioning of the national security system, which necessitates
the creation of a qualitatively new model of state national security policy, reforming and
improving the management system in this area. The study of the problems of administrative and
legal ensuring of national security has not only great theoretical, but also important practical
significance, as it is aimed at improving the legislation on national security and the activities of
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public administration bodies in this area, determining the optimal means, ways and methods of
effective provision of national security.

Recent publications review. The problems of national security and its administrative
and legal ensuring attracted the attention of many scientists, among whom we can single out the
works of such as O. Bandurka, M. Vikhlyaev, I. Golosnichenko, S. Kuznichenko, V. Lipkana,
T. Minky, A. Starodubtseva, H. Yarmaki et al. At the same time, in the conditions of military
aggression and global challenges, the issue of researching the problems of administrative and
legal ensuring of national security becomes urgent.

The article’s objective is to study the current state of administrative and legal provision
of national security and, on this basis, to develop proposals and recommendations for the
improvement of the specified area and increase the efficiency of public administration bodies.

Discussion. In articles 1, 2, 17, 18 and 92 of the Constitution of Ukraine, the legal bases,
goals and basic principles of state policy in the field of national security, vectors of development
of legislation and activities of public administration in this field are defined, which in general
allows to protect society, the state and people from threats and challenges [1].

National security acts as an important function of every state, which is designed to
guarantee favorable conditions for life and productive activities of citizens and state institutions,
to protect the vital interests of people and society from external and internal threats. National
security, as specified in Art. 1 of the Law of Ukraine "On the National Security of Ukraine™ acts
as "the protection of vital interests of man and citizen, society and the state, which ensures the
sustainable development of society, timely detection, prevention and neutralization of real and
potential threats to national interests" [1-2]. The protection of a person and a citizen, society and
the state is ensured by appropriate activities that reduce or avert possible threats and increase
protective and mobilization functions in times of danger. At the heart of this activity is the
defense and implementation of the national interest of a certain country — a global, all-
encompassing integral interest, the implementation of which makes it possible to realize the vital
private, group and public interests of the vast majority of citizens. Therefore, national security is
a kind of synthesis of the interests and needs of all social subjects [3, p. 240-244; 4].

Along with this, the modern security environment is characterized by a high degree of
variability and unpredictability. The dramatic events currently taking place in the world, first of
all, the war waged by the russian federation, a state that possesses nuclear weapons and is still a
permanent member of the UN Security Council, against Ukraine, which at one time gave up
nuclear weapons in exchange for international security guarantees, test the strength and viability
of the existing mechanisms for ensuring peace and security, test the effectiveness of international
organizations and alliances in practice, intensify the search for new mechanisms for ensuring
global, regional and national security. The uncertainty of the situation significantly complicates
the formation of national security policy by states, requires diversification of measures,
strengthening of traditional security mechanisms with measures in the field of building national
stability [5]. The above actualizes the issue of creating an effective state mechanism for ensuring
national security in Ukraine.

Program documents, such as the National Security Strategy [6] and the Military Security
Strategy of Ukraine [7] adapt to the changes taking place, balancing all types of security and
changing the priority of implementing specific tasks of a regulatory, organizational,
communicative, ideological, and functional nature. The main tasks are to achieve a new quality
of stable development, even in the presence of an armed conflict and taking into account all
existing or potential threats [8]. Along with this, the basis for the further development of the
security environment is the need to reorient the entire system of public administration bodies,
subjects of administrative and legal support of national security to unconditional observance of
the principles of the rule of law, equality of all before the law, and transparency of government.
After all, non-compliance with these principles contributes to the existence of facts of violation
and non-compliance of human rights, the increase of corruption, violations in the field of
humanitarian aid. Achieving this goal requires a decisive cleansing of the government from
corrupt officials, agents of foreign states and non-professionals; radical reorganization of the
state apparatus:

1) Reforming the civil service institute, creating effective state management bodies,
forming a highly qualified, patriotic corps of civil servants, corresponding reform of the system
of training and retraining of personnel, implementation of modern ethical norms of behavior of
civil servants, military personnel, law enforcement officers, formation of a new security culture;

2) Balanced decentralization of state functions and budgetary resources, strengthening of
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financial capabilities of local self-government bodies;

3) Concentration of the activities of executive authorities, local self-government bodies,
prosecutor’s offices and courts on the tasks of effective protection of the rights, freedoms and
legitimate interests of citizens, national security of Ukraine;

4) Ensuring the openness and transparency of the functioning of state bodies, in particular,
through the introduction of electronic government technologies [4].

Administrative and legal enssuring of national security directly depends on the
priorities of the national security policy, which is the national security strategy of Ukraine,
which reforms the institutions of the security sector — the Ukrainian army, other military
organizations and law enforcement agencies to ensure readiness to perform national defense
missions. In the context under consideration, the implementation of this strategic work is
carried out in the following areas: support of the armed forces of Ukraine and other military
organizations with high combat capabilities, combat and mobilization readiness,
approximation of the composition, management system, training, equipment level to NATO
standards; ensuring the budget funds for the security sector as a whole system within the
limits of sufficient opportunities for reforming and developing the national security and
defense sector; determination of the optimal structure and personnel of security sector
agencies based on the urgent needs of national security [9, p. 10].

The restoration of the territorial integrity of the Ukrainian state, the rule of law throughout its
territory, the reintegration of temporarily occupied and uncontrolled territories are the top
priorities of the national security policy [10, p. 9-12].

The fundamental national interests of Ukraine are: state sovereignty and territorial
integrity, democratic constitutional system, non-interference in Ukraine’s internal affairs;
sustainable development of the national economy, civil society and the state to ensure the growth
of the population’s level and quality of life; integration of Ukraine into the European political,
economic, security, and legal space, acquisition of membership in the European Union and the
North Atlantic Treaty Organization, development of equal and mutually beneficial relations with
other states [11, p. 52-53].

Therefore, the effectiveness of the administrative and legal ensuring the national security
directly depends on determining the characteristics of the security environment and determining
the main sources of threats to national security. The further development of administrative and
legal support in this area, methods of response, countermeasures and prevention of these threats
will depend on how threats to national security will be defined and characterized.

First, corruption in the field of humanitarian aid is an urgent modern task that directly
threatens national security. Therefore, the implementation of a principled and consistent anti-
corruption policy, the priority directions of which should be the improvement of legislation and
the procedure of verification and control in the field of humanitarian aid, the creation of effective
control mechanisms for its receipt and use.

Secondly, the creation of an effective security and defense sector of Ukraine is a key
task of forming a new model of guaranteeing national security. It should functionally unite
military formations, law enforcement, intelligence agencies and special state bodies and
services that protect national interests from external and internal threats through the use of
weapons, special measures or legal coercion within the limits of their powers[4] the
activities of all state bodies should be focused on forecasting, timely detection, prevention
and neutralization of external and internal threats to national security, protection of the
sovereignty and territorial integrity of Ukraine, security of its border area, promotion of the
country’s economy, provision of personal security, constitutional rights and freedoms of
man and citizen, eradication of crime, improving the system of state power, strengthening
law and order and preserving social and political stability of society, strengthening
Ukraine’s position in the world, maintaining its defense potential and defense capability at
the appropriate level [11, p. 52-53].

Thirdly, in order to guarantee the effective functioning of the security and defense sector,
it is necessary to create a system of strategic forecasting and planning in order to ensure an
adequate response to real and potential threats to national security, to define a complex of
political, military, economic, social, informational and other measures to prevent the emergence
threats to national security, their neutralization and comprehensive countermeasures; ensuring
the professionalization of the security and defense sector, raising the professional level of
personnel, creating an integrated system of personnel training; improvement of the system of
democratic civilian control over the security and defense sector of Ukraine [4].
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Fourth, it is necessary to define normatively and enshrine in the National Security
Strategy of Ukraine and other normative acts the threat of the destruction of the Ukrainian nation,
people and state of Ukraine in order to mobilize all available resources to achieve victory over
the aggressor-occupier, since there is no other way to survive in we simply do not exist [12-13].
Unfortunately, today the National Security Strategy and the Military Doctrine of Ukraine do not
contain provisions regarding threats caused by military aggression.

Fifth, it is objectively necessary to develop and introduce effective civil control over
the country’s national security system into social practice, which corresponds to the forms,
content and practice adopted in democratic countries of the world. The lack of political and
legal justification and effective mechanisms (including legal) of such control leads to the
fact that key decisions vital for the state and the nation are made behind the scenes, by a
narrow, often unconstitutional circle of representatives of the executive power, and are
"closed" to the general public, and most often even for the parliament and its committees
[14; 15, p. 30]. Thus, the state’s strategic orientations in the field of ensuring national
security are that Ukraine should form sufficient own capabilities as a basis for ensuring its
security and stability [5].

The creation and implementation of the system for ensuring national stability will
contribute to: increasing the efficiency of the system for ensuring national security and public
administration of Ukraine; ensuring the appropriate level of readiness of the state and society to
respond to threats to national security and crisis situations of various origins at all stages of their
deployment; establishment of effective interaction between all subjects of ensuring national
stability; increasing the effectiveness of crisis management in the state; reducing the amount of
human, material and financial losses as a result of the realization of threats, the onset of crisis
situations of all kinds; consolidation of society, increasing the level of trust in the authorities;
strengthening the potential of local communities, developing local self-government in the
context of preventing and countering threats and crisis situations; savings of state and society
resources due to their consolidation and effective use; international cooperation and exchange of
experience in the field of strengthening national stability and integration of Ukraine into the
Euro-Atlantic security system [16; 17, p. 384].

Conclusions. Summarizing, it should be stated that experience proves that the issue
of administrative and legal ensuring of national security is a matter not only of public
administration bodies, but also of society as a whole and of each citizen in particular. Today,
civil society institutions play an important role in the protection of statehood and national
interests of our country and sometimes they also take over the performance of some separate
functions of the government, while sometimes gaining even a higher level of trust among
the population. Therefore, one of the ways to improve the current state of administrative and
legal ensuring the national security should be the creation of a multi-level and
multifunctional system of interaction between the state and institutions of civil society in
the elimination and neutralization of threats to national security. Which, in turn, requires
changes and additions to the relevant legislation.

An important step in improving the effectiveness of administrative and legal ensuring in
the field of national security of Ukraine should be the revision of some strategic goals of state
policy in this field, concidering military aggression threats to the safety and security of critical
infrastructure facilities, the ability to effectively respond to uncontrolled mass movement of
people etc.), further development of the system of national inviolability and stability (here, such
areas as ensuring the continuity of government and the ability of the system of public
administration bodies to function fully are important here, their organizational sustainability),
increasing the level of coordination and interaction, including information, between all subjects
of the security and defense sector, supporting those reforms that have proven their effectiveness,
creating a system of adapted administration (flexible management), capable of quickly and
effectively responding to crisis situations.
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ABSTRACT

The article deals with the study of the current state of administrative and legal provision of national
security and, on this basis, the development of proposals and recommendations for the improvement of the
specified sphere and the improvement of the effectiveness of public administration bodies. The article states
that ensuring national security is an urgent and main task for our state, the successful implementation of
which determines the very existence of Ukraine.

It is justified that the issue of administrative and legal provision of national security is a matter not
only of public administration bodies, but also of society as a whole and of each citizen in particular.
Attention is drawn to the fact that today civil society institutions play an important role in the protection of
statehood and national interests of our country. and sometimes they also take over the performance of some
separate functions of the government, while sometimes gaining even a higher level of trust among the
population. It is noted that one of the ways to improve the current state of administrative and legal provision
of national security should be the creation of a multi-level and multifunctional system of interaction
between the state and institutions of civil society in the elimination and neutralization of threats to national
security. Which, in turn, requires changes and additions to the relevant legislation.

It is concluded that an important step in improving the effectiveness of administrative and legal
support in the field of national security of Ukraine should be a review of some strategic goals of state policy
in this field, taking into account military aggression (threats to the safety and security of critical
infrastructure objects, the ability to respond effectively to uncontrolled mass movement of people, etc.),
further development of the system of national indomitability and stability (important here are areas such as
ensuring at the state level the continuity of governance and the full functioning of the system of public
administration bodies, their organizational stability), increasing the level of coordination and interaction,
including information, between all subjects of the security and defense sector, supporting those reforms
that have proven their effectiveness, creating a system of adapted administration (flexible management)
capable of quickly and effectively responding to crisis situations.

Keywords: security, national security, provision, administrative and legal provision, strategy,
public administration.
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ADMINISTRATIVE AND LEGAL PROVISION OF STATE
CONTROL OVER HUMANITARIAN AID

Poman  Tono6yroBebkmii.  AJJMIHICTPATUBHO-TIPABOBE  3ABE3INEYEHHS
JEPKABHOI'O KOHTPOJIIO 3A I'YMAHITAPHOIO JOIIOMOI'OIO. Crarrst npucssiueHa
3’SICYyBaHHIO 3MICTy Ta OCOOJIMBOCTEH Jep)KaBHOTO KOHTPOJIIO 33 TYMaHITapHOIO JOIOMOTOI Ta
BUPOOJICHHSI TIPOIO3MLII 070 HOro BAOCKOHAIEHHS. Y CTaTTi BKa3yeThes Ha Te, IO CHOTOJHI ICHYIOTH
YHCeNbHI MPOOJIeMH, SIKi OB’ I3aHi 3 HOPYIICHHAMH 3aKOHOAABCTBA, IO PETYIIOE MOPSIIOK HaJaHHA Ta
3a0e3MedYeHHs] TyMaHITapHOK OIIOMOTOI0, IO, B CBOIO UEPry, aKTyali3ye NMUTaHHS €PEKTUBHOCTI Ta
CHCTEMHOCTI JIEPKaBHOT'O KOHTPOIIIO Y Wil cepi. AHaMi3 cTaHy HOPMATUBHO-TIPABOBOTO PETYIIOBAHHS Ta
NiSUTBHOCTI OpraHiB MmyOIiYHOI BIagH, BOJIOHTEPIB, TPOMAACEKUX 00’€THAHB CBITUYUTH MPO HEOOXINHICTH
BIIPOBA/KEHHS )KOPCTKOI CHCTEMH JIepP>KaBHOTO KOHTPOJIIO 32 IyMaHITapHOIO JTONOMOTOI0. 3BEpPTAEThCS
yBara Ha Te, 10 KOHTPOJIb, SIK (YHKIIsl YIPaBIiHHs, NOB’I3aHUI 3 HEOOXITHICTIO IOCTIHHOI IepeBipKH
pe3ynbTaTiB  Oyab-sIKOi IISUIBHOCTI 3 THUM, OO CBO€YacCHO YCYHYTH IIOPYIISHHS 3aKOHOJAaBCTBA,
MiBUIIATH ¢(EKTUBHICTh TisUTHHOCTI MyONMiYHOT aaMiHICTpallii Ta iX MOCAI0BUX i CIY)XO00BUX OCIO y Tiit
4y iHImWiA cdepi. Buokpemiieno Buay, GopMu Ta HAaNPSMKH JIEP>KaBHOIO KOHTPOJIO 32 T'yMaHITapHOIO
JIOTIOMOTO10.

PoOuThcs BHCHOBOK MpO Te, IO JEP)KaBHUH KOHTPONb 3a TYMaHITAPHOIO JOIOMOTOIO
XapaKTEepPHU3YEThCSI TIEBHUMH HENOJIKAMH OpTaHi3allifHO-TIPABOBOTO PETYNIOBaHHS, IO B MUIOMY
MIPHU3BOAUTH JI0 HEIILOBOTO Ta Hee()eKTHBHOTO BUKOPHCTAHHS KOIITIB, CaMOi TyMaHITapHOI JOTIOMOTH,
BIZICYTHICTIO 3aKOHOJIABYOTO IMiATPYHTS 3/iHCHEHHsS KOHTPOJIBHUX 3aXO[(iB, HOPMAaTUBHOTO BH3HAYEHHS
3MICTy AEPXKaBHOTO KOHTPOJIO 32 T'YMaHITapHOIO JIOIIOMOTOI0, HOro MpenMery Ta 00’€KTy, BUMOT 10
MPOBENICHHS, & TAKOX HETOCKOHAJICTIO 3aPOBaKCHUX (OPM i METOIIB KOHTPOJIIO, IO B IJIOMY CIYTYE
MIATPYHTSM JUIS 37I0BKUBaHb y 1ill cepi. Tomy Mae OyTH cTBOpeHHi e(heKTUBHUIT MEXaHI3M JIepKaBHOTO
KOHTPOJIIO 32 TYMaHITapHOK IOMOMOTor. OOIPYHTOBYETHCS, IO MEXaHI3M Jep>KaBHOTO KOHTPOIIO 3a
TYMaHITapHOIO JOMIOMOTOI0 Ma€ OyTH Oe3rmepepBHUM IPOILIECOM HiTKOTO (PYHKIIOHYBaHHS BCiX CyO’ €KTIiB
JIepKaBHOTO KOHTPOITIO Ha TTiJICTaBi CIIEIiaJIbHOTO 3aKOHOAABCTBA, SIKE Ma€ BU3HAYATH MPEIMET Ta 00’ €KT
JIep’)KaBHOTO KOHTPOJTIO, 3aBAAHHS, MPOIEIYpH HOTo HPOBEACHHS, BUIW, (OPMH Ta METOIH, CHCTEMY
Cy0’€KTiB, SIKi MalOTh HOTO 3/ICHIOBATH 3 YiTKUM PO3IO/LIOM IIOBHOB)XEHb MiXK HUMH. 3alPOIIOHOBAHO
npuitHaTy 3akoH Ykpainu «IIpo aepkaBHHII KOHTPOJIb 32 T'yMaHITapHOIO JOIIOMOTOIOY.

Knwuoei cnosa: eymanimapna oOonomoea, 0epicaéHuil KOHMPOTb, Opeanu  nyoniuHol
aominicmpayii, — OISIbHICMb,  AOMIHICMPAMUBHO-NPABO8e  3A0€3NeUeHHs, MEXAHI3M  0ePIHCABHO20
KOHMPOJIIO.

Relevance of the study. Humanitarian aid stands out for its effectiveness and efficiency
among the means of support for the military and the civilian population during the war. To
support the military and the population and ensure their basic household needs, the international
community, volunteers, various organisations and citizens provide various assistance, one of
which is humanitarian assistance.

Along with this, information about abuses in this area, illegal and untargeted use of
humanitarian aid appears in the mass media and social networks. In connection with this, the issue of
creating an effective and efficient mechanism of state control over the receipt, distribution and
accounting of humanitarian aid, combating offenses in this area becomes urgent.
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Recent publications review. In administrative law science, state control issues were
studied quite widely by such scientists as: O. Andriyko, |. Golosnichenko, V. Harashchuk,
K. Kolpakov, T. Minka, L. Nalyvaiko, V. Pohorilko and others. Along with this, the problems
of state control over humanitarian aid in Ukraine have yet to receive the necessary scientific
understanding. However, certain questions regarding administration and responsibility in this
area have been highlighted in their works by such scientists as: O. Bida, Yu. Harust,
O. Kryshevich, N. Koval, M. Khavronyuk. Therefore, a separate study requires insufficient
study and comprehension by legal science of the content, tasks, forms, and methods of state
control over humanitarian aid.

The article’s objective. The article aims to clarify the content and features of state control
over humanitarian aid and develop proposals for its improvement.

Discussion. In the vast majority of research approaches, state control is understood as "a
special function of the state, which is expressed in the activities of its bodies, aimed at obtaining
and analysing information about processes and phenomena occurring in society, establishing
violations and deviations from normative and individual prescriptions, as well as at putting forth
demands for the elimination of detected violations to protect the rights and freedoms of man and
citizen, the constitutional system, and maintaining the regime of legality” [1, p. 294].

The approach of V. Harashchuk, in his monograph "Control and view in public
administration”, defines control as "the main way of ensuring legality and discipline in public
administration”, as "one of the factors that discipline the behaviour of civil servants and citizens
in the sphere of public administration, which makes "transparent”, for the society the activity of
the state, and for the state — intra-societal relations, the state of work of individual state and other
entities [2, p. 36].

Thus, state control is a tool that ensures the regime of legality under humanitarian aid,
and the activity of public authorities in this area becomes transparent and open.

Along with this, one cannot fail to pay attention to the fact that today there are numerous
problems associated with violations of the legislation regulating the procedure for providing and
providing humanitarian aid, which in turn actualises the issue of effectiveness and systematic
state control in this area.

The multitude of state entities involved in the process of recording, searching and
distributing humanitarian aid, constant changes to the regulatory framework, lack of quality
interaction, coordination and standardised approaches in working with humanitarian aid, and low
level of accountability and transparency are only part of the problems, which were found based
on the results of the analysis. Surveys of respondents — representatives of various state authorities
and representatives of local authorities — proved that most of the processes related to
humanitarian aid are unsystematised, not properly regulated, and are based largely on informal
agreements [3].

The state tried to solve the inappropriate use of humanitarian aid by introducing criminal
liability measures. On April 3, 2022, the Law of Ukraine No. 2155-1X of March 24, 2022, "On
Amendments to the Criminal Code of Ukraine Regarding Liability for Illegal Use of
Humanitarian Aid" [4] entered into force, supplemented by Article 2012 "lllegal use of
humanitarian aid for profit, charitable donations or free assistance”. Along with this, today, there
are numerous discussions among specialists regarding the low level of rule-making technique,
which is inherent in the legislative act which amended the Criminal Codex of Ukraine.

In this regard, M. Havroniuk notes that if Article 201-2 of the Criminal Code did not exist,
then the sale of goods (items) of humanitarian aid or the use of charitable donations, or the
conclusion of other transactions regarding the disposal of such property, committed obtaining
profit and in the amount of more than 434,175 UAH., would qualify, based on this amount,
taking into account point 3 of the note to Art. 185 of the Criminal Code, according to parts 4 or
5 of Art. 191 of the Criminal Code [5] as embezzlement of someone else’s property, which was
entrusted to a person or was in his care, or as embezzlement or appropriation of someone else’s
property by abuse of his official position by an official. Due to a mistake of the legislator, a more
serious crime — embezzlement in significant amounts — should be punished more mildly
(according to Article 201-2 of the Criminal Code) than embezzlement in amounts which,
according to Article 201-2 of the Criminal Code are not significant (according to Article 191 of
the Criminal Code) [6].

The possibility of liability for violations of the legislation on humanitarian aid is also
defined in the Basic Laws of Ukraine "On Humanitarian Aid" [7] and "On Charitable Activities
and Charitable Organizations" [8]. Along with this, the specified legislative acts contain general
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wording and determine that state authorities and local self-government bodies bear civil,
administrative, disciplinary and criminal liability for violations of legislation in this area.
Regarding the mechanism of state control, the relevant forms and methods are not clearly defined
by the specified legislation.

Creating an effective and efficient mechanism of state control over humanitarian aid
remains relevant today. As noted by O. Andriyko, control in management has an independent
meaning. It is an element, a part of other management functions, checking the implementation
of management functions carried out at the final stages of the process [9, p. 92].

Control, as a management function, is associated with the need to constantly check the
results of any activity to promptly eliminate law violations and increase the effectiveness of
public administration and their officials and officials in one or another area.

In state administration, control is closely related to other management functions and, at the
same time, is designed to assess the compliance of the implementation of these functions with the
tasks facing management. The control function in the state administration consists of analysing and
comparing the actual situation in one field with the requirements set before them, deviations in the
performance of assigned tasks and the reasons for these deviations, as well as evaluating the activity
and feasibility of this particular path. According to O. Andriyko, this specificity of the purpose of
control makes it possible to distinguish it from other management functions, to create special bodies
that do not perform or almost do not perform other, except for control, state functions, to determine
the competence of these bodies [9, p. 95].

Speaking about state control over humanitarian aid, it should be noted that it aims to
ensure the effectiveness and legality of the activities of central executive bodies, local self-
government bodies, volunteers and public associations. State control in this area should be
implemented in the following forms: control over compliance with the legislation on
humanitarian aid; control over the conscientious performance of official duties; control over the
use of financial, material and labour resources; control over compliance with the rights and
interests of citizens in the process of providing humanitarian aid.

In addition, state control over humanitarian aid should be carried out in the following
directions: forecasting the needs for humanitarian aid, analysis and processing of information about
humanitarian aid that is transmitted to identify possible trends of deviations and violations of legal
requirements; monitoring, i.e. systematic observation of the fulfilment of the mandatory
requirements of the legislation on humanitarian assistance, the purpose of which should be the
continuous collection of information on compliance with the legality regime; active application of
state coercion measures to stop and eliminate the consequences of detected violations
(administrative measures of prevention, termination and recovery). It seems that the measures of
administrative punishment applied due to bringing guilty persons to administrative responsibility
are not included by the legislator in the concept of "state control” [10].

Thus, the imperfect mechanism of determining real needs on the ground leads to the fact
that some of these needs remain partially or completely unsatisfied. The multiplicity of entities
that simultaneously carry out needs accounting, search for sources of receiving humanitarian aid
and delivery of such aid and do not coordinate their actions with other bodies that perform the
same tasks has the consequence of duplication of requests and the impossibility of qualitative
systematisation and generalisation of the needs of the population. Complex organisational and
logistical chains, combined with the non-transparency of processes at most stages, lead to the
fact that both domestic and international donors are more inclined to cooperate not with official
state representations (central or local authorities) but with non-governmental organisations or
volunteer organisations initiatives that are trusted [3].

Therefore, the analysis of the state of regulatory and legal regulation and the activities of
public authorities, volunteers, and public associations indicates the need to implement a strict
system of state control over humanitarian aid.

State control over humanitarian aid should be embodied in "a form of exercise of state
power that ensures compliance with laws and other normative acts issued by state authorities"
[11, p. 112]. This indicates the collective nature of state control since its implementation involves
the activity of the state apparatus, which organises the control system in controlled structures.
Accordingly, relevant institutions carry out state control that ensures its effectiveness in various
spheres and branches of public administration [12].

Depending on the field of activity, state control over humanitarian aid may be; departmental
(which is carried out by ministries and departments within the relevant organisational structure and
related to the tasks facing ministries and departments. In accordance with this, independent intra-
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departmental control structures should be created and function in the central bodies of executive
power; inter-departmental control is carried out by an inter-branch body of competence, which
ensures control over the implementation of mandatory rules operating in the relevant field, has the
right to check the interdepartmental control body, on issues that are narrow, special, facing this
body; supra-departmental control is carried out by bodies of general competence — the Cabinet of
Ministers of Ukraine, local state administrations on issues of economic, socio-cultural and
administrative-political construction, regardless of the departmental subordination of objects of
control in the form of inspections (survey and study of certain areas of financial and economic
activity, according to the results of which a reference or report is made), audit (documentary control
of financial and economic activity, based on the results of which an act is drawn up), demand for
reports, etc. [11, p. 131; 13].

In general, the solution to the issue of improving state control over humanitarian aid is
possible by improving the state of departmental, inter-branch and supra-departmental control.
Implementing these types of control can be embodied in a normative legal act, which, for
example, can become the Law of Ukraine "On State Control of Humanitarian Aid".

The subject and object of state control over humanitarian aid also need clear legal
regulation. Clear legal regulation of the subject and object of state control as a public activity
carried out by public administration bodies helps to determine its scope, criteria, nature and
essence [14-15]. It should be noted that the legislation currently lacks a definition of such
concepts as the subject and object of state control over humanitarian aid, which generally leads
to uncertainty about the nature and content of state control in this area. Attention should also be
paid to the fact that the legislation does not systematise, and in general, there is no clear list of
subjects of state control over humanitarian aid. That is why, to more fully cover control measures
in the field of humanitarian aid, we propose to establish the concept of the subject and object of
state control over humanitarian aid in the legislation, as well as to regulate a clear list of entities
that carry it out with a definition of their scope powers

Conclusions. Thus, summarising the above, it can be noted that state control over
humanitarian aid is characterised by certain shortcomings of organisational and legal regulation,
which in general leads to non-targeted and ineffective use of funds, humanitarian aid itself, in
the absence of a legislative basis for the implementation of control measures, normative
definition of the content of state control over humanitarian aid, its subject and object,
requirements for implementation, as well as the imperfection of the introduced forms and
methods of control, which in general serves as a basis for abuses in this area. Therefore, an
effective mechanism of state control over humanitarian aid should be created. The mechanism
of state control over humanitarian aid should be a continuous process of clear functioning of all
subjects of state control based on special legislation, which should define the subject and object
of state control, tasks, procedures for its implementation, types, forms and methods, a system of
subjects, which should carry it out with a clear division of powers between them. To solve these
issues, we propose to adopt the Law of Ukraine "On State Control of Humanitarian Aid".
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ABSTRACT

The article is devoted to clarifying the content and features of state control over humanitarian aid
and making proposals for its improvement. The article points out that today there are numerous problems
associated with violations of the legislation regulating the procedure for providing and providing
humanitarian aid, which in turn actualises the issue of efficiency and systematic state control in this area.
An analysis of the state of legal regulation and the activities of public authorities, volunteers, and public
associations indicates the need to implement a strict system of state control over humanitarian aid. Attention
is drawn to the fact that power, as a management function, is associated with the need to constantly check
the results of any activity to promptly eliminate violations of the law and increase the effectiveness of public
administration and their officials and officials in one or another area. Types, forms and directions of state
control over humanitarian aid are highlighted.

It is concluded that state control over humanitarian aid is characterised by certain shortcomings of
organisational and legal regulation, which in general leads to non-targeted and inefficient use of funds,
humanitarian aid itself, from the essence of the legislative basis for the implementation of control measures,
normative definition of the content of state control over humanitarian aid, it’s subject and object,
requirements for performance, as well as imperfection of the introduced forms and methods of power, which
in general serve as grounds for abuses in this area. Therefore, an effective mechanism of state control over
humanitarian aid should be created. It is justified that the tool of state control over humanitarian aid should
be a continuous process of apparent functioning of all subjects of state control based on special legislation,
which should determine the subject and object of state control, tasks, procedures for its implementation,
types, forms and methods, system subjects who have to implement it with a clear division of powers
between them. It is proposed to adopt the Law of Ukraine "On State Control of Humanitarian Aid".

Keywords: humanitarian aid, state control, public administration bodies, activity, administrative
and legal support, mechanism of state control.

UDC 340
DOI 10.31733/2078-3566-2022-5-24-29

Andrii KUCHUK © Kateryna VETOSHKO ©
Dr. of Law, Professor Student
"“? -~ -y (Sumy State Pedagogical (Sumy State Pedagogical
T University named after University named after
= A.S. Makarenko, Sumy, A S. Makarenko, Sumy,
Ukraine) Ukraine)

UKRAINIAN LANGUAGE AS STATE LANGUAGE:
GENERAL AND LAW DISCOURSE

Amnpiii  Kyuykx, Karepuna Beromxo. YKPAITHCBKA MOBA SIK JIEPXKABHA:
3ATAJIBHOIIPABOBUIM JUCKYPC. AKTyanbHICTH AOCTIIKEHHS OOYMOBITIOETHCS —HEOOXIAHICTIO
BHUCBITJICHHS 3HAYMMOCTI YKPaiHCBKOI MOBH SIK JIEpPXKaBHOI Y TBOPEHHI Ta MOJNAJBIIIH po30yIOBi YKpaiHCHKOT
nepkaBu. BkasyeTbes, 1o 10 pOCiiiCBbKOT arpecii MUTaHHS MPaBOBOTO CTAaTyCy YKPaiHCHKOI MOBH HE CTajio
HPEIMETOM KOMIUIEKCHOTO JOCII/DKEHHS MPaBHUYOI HAayKH, a OKpeMi acriekTd QYHKIH yKkpaiHChbKOi MOBH B
JniepykaBi OyJIM MPeIMETOM FHOCEOJIOTIT ITepeBakHO (itostoriB. MeToro JOCHiDKEHHS € aKIEHTYBaHHs yBark Ha
HEOOXiTHOCTI CIIPUIHATTSI MOBH uepe3 ii iepykaBoTBOPUY POJib, HAa 3HAYUMOCTI BUKOHAHHSI BUMOT 3a0€3MeYeHHsI
(GYHKIIOHYBaHHS YKPalHCBKOI MOBH B yCIX cdepaxX IisUIBHOCTI CycIiibcTBa. HaromonryeTbes Ha OKpeMHX
TIOJIOXKEeHHSIX pimeHs KoncruryniitHoro Cyny YkpaiHu y cripaBax, OB SI3aHHX 3 CTaTyCOM yKpaiHCHKOI MOBH
SIK IepKaBHOI Ta 3a0e3MeueHHsM il pyHKI[IOHYBaHHS B YKpaiHi. HaBoasThCS pHKITa M OPYIIEHHsS MOBHOTO
3aKOHOJIABCTBA OKPEMUMHU Cy0’ €KTaMH TOJITHYHOI [iSTIBHOCTI. BKa3zyeTbcss Ha TO3WTHBHHI JIOCBIX
€BPONEHCHKUX JIeprKaB 11010 3a0e3reyeHHs! (YHKIIOHYBaHHS Aep)KaBHOI MOBH, ()OPMYBaHHs AUCKYpPCY TpO
BXJTUBY POJIb MOBH B JICP>KaBOTBOPEHHI.

PestoMyeThes, 110 BUKOHAHHS OpraHamMu MyOJIiuHOI BlaJy 3aBJaHHS YTBEPIKEHHS YKpaiHCHKOT
MOBH SK JIep’)KaBHOI B YKpaiHCBKOMY CYCIIIbCTBI BHMSBHMBCS HENOCTaTHbO €(eKTUBHMM. Mu Mormu
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criocTepiratd, K BiIOYBaeTbCs NPOLEC 3BY)KCHHA il BMKOPUCTAaHHS, LIO CTAJIO OAHMM 3 (axTopiB
coLiaNbHOT HANpyTr'u Ta BIUIMHYJO Ha 3a0e3ledeHHs HalioHanbHOi Oe3neku YkpaiHchkoi nepxasu. Ha
CHOTOJTHI, cCaMe Ha OpTaHaXx Jep KaBHOI BIIaJI JIEKUTH BXIIMBUI 000B’ 130K TOHECTH Ty POJIb YKPATHCHKOT
MOBH, sIKa Bij3HaueHHs y pimenHi Koncruryniitnoro Cyny Ykpainu. be3 ykpaiHChKOi MOBH He MOXKe OyTH
1 YKpaiHCBHKOI AepKaBH.

Knrwuoei cnosa: oepoicasrna mosa, depocasomsopennsi, Koncmumyyiiinuii Cyo Ykpainu, nyoniuna
61404, YKpaiHcbKa Mo8d.

Relevance of the study. The issue of the state language is one of the crucial issues of state
formation. The themes gained special importance, mostly without causing social discussions, during
the formation of national states. For Ukrainian society, the issue of language did not arise at the time
of the declaration of independence of the Ukrainian state, but 23 years after its declaration, reaching
its peak in 2022 with the beginning of russia’s full-scale armed aggression against Ukraine. The
aggressor used the language factor as one of the justifications for military actions. Although this
argument was groundless, it was the russian president who emphasized it. Let us emphasize that
according to the russian doctrine, the sphere of interests of russia ends with the territory of using the
the russian language by population.

Let us add that the issue of the Ukrainian language status was permanently used by
subjects of political activity mainly during the period of elections to state authorities and local
self-government (in particular, to manipulate voters).

According to the provisions of the Constitution of Ukraine, the state language in Ukraine
is Ukrainian [1]. Herewith, according to Part 2 of Art. 10 of the Constitution of Ukraine "The
state ensures the comprehensive development and functioning of the Ukrainian language in all
spheres of social life throughout the territory of Ukraine™ [1]. It should be noted that, in our
opinion, public authorities mostly did not fulfill (improperly fulfilled) the above constitutional
breve. The confirmation of this is the state of functioning of the Ukrainian language in Ukraine.
Thus, even today, when the provisions of the Law of Ukraine "On Ensuring the Functioning of
the Ukrainian Language as a State Language" [2], in particular, regarding the use of the state
language in the sphere of mass media and consumer service, it is necessary to demand that
service providers switch to Ukrainian language everywhere. Even today (at the time of war), it
is the journalists who use russian language on the central TV channels. So, on this occasion, we
will recall the recent address of P. Hrytsenko, doctor of philological sciences, professor, director
of the Institute of the Ukrainian Language of the National Academy of Sciences of Ukraine, to
the President of Ukraine. "It is unacceptable that media workers do not know how to say two
sentences in Ukrainian language: a military man, a general is sitting for an interview. Previously,
everyone said: the military does not know the Ukrainian language. And the correspondent is
sitting, and asking questions. The general speaks a refined selected Ukrainian language, and he
is consistently asked only in russian” [3].

Recent publications review. As we noted, the issue of the Ukrainian language and its
functioning in various social spheres became relevant with the beginning of Russia’s armed
aggression against Ukraine. Let us add that the Law of Ukraine "On Ensuring the Functioning
of the Ukrainian Language as a State Language" was adopted only in 2019, and in 2021 this law
was recognized as constitutional (a number of people’s deputies considered this Law to be
inconsistent with the Constitution of Ukraine, establishing guarantees specifically for proper
functioning of the Ukrainian language).

That is why the issue of the perception of the state language as the basis of the
constitutional system in legal discourse, was mostly not the subject of systematic research. Until
2014, these themes had, in particular, a purely philological significance (within the scientific
discourse). For example, let us mention the dissertation study on the topic "Ukrainian Language
in Social and Linguistic Aspect" [4], the author of which rightly notes that at that time one of the
two tasks of the Ukrainian linguistics (although this part should be disagreed with, since this is
the task of the entire Ukrainian society and, in particular, of public authorities), there is a
necessity to "develop the scientific foundations of the state language policy aimed at introducing
the state language, and expanding the spheres of its use" [4, p. 29].

Certain aspects of the state-building function of language are covered by S. Yermolenko
(however, precisely through the subject of philology) [5, p. 77-115].

G. Yankovska studied the functions of the state language (within the linguistic discourse)
[6, p. 23-27]. In legal science, only individual scientific papers were published on this topic.
Thus, let’s mention the study by V. Shyshkin, dedicated to the very language state-building
function. The jurist’s thesis that "if according to the prescription of the part 2 of Article 3 of the
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Basic Law of Ukraine, the state is responsible for its activities to people, then it must also be
responsible for the full-fledged functioning of the Ukrainian language, the bearers of which are
people — citizens of the titular nation™ [7].

We cannot leave behind the dissertation by S. Kravchenko, in which, however, language
is not considered through the prism of its significance for state-building and not as a component
of the constitutional system, but only as a means of normative prescriptions’ formal reflection.
"The very idea of the law embodiment into linguistic form is the starting point of the
materialization of the law and the basis for the law’s entry into force" [8].

However, even today, as we indicated above, the problems of perception the language as
a factor of state-building does not lose its relevance and this fact has determined our study.

The article’s objective. Aim of study is to focus attention on the necessity to perceive
the language through its state-building role as well as on the importance of fulfilling the
requirements for ensuring functioning of the Ukrainian language in all spheres of society.

Discussion. Language is usually perceived as a means of transmitting information from one
person to another. According to the well-known expression by E. Kant, "a person communicates
with his own kind, because that way he feels more like a person™ [9]. Language is used as a means
of uniting individuals into certain communities, nations, and peoples. The population in the state is
consolidated with the help of a language. Each state has an immanent language of state
communication, that is, the state language. The state language is a language established by tradition
or legislation, the use of which is mandatory in state administration and administrative agencies,
public institutions and organizations, at enterprises, in state institutions of education, science,
culture, and in the fields of communication and IT [10, p. 126].

The fact that Ukrainian language is now recognized as the state language in Ukraine is a
great achievement of the Ukrainian people. Throughout the entire historical development, the
Ukrainian people and their language were oppressed. However, despite all the obstacles, the
Ukrainian language is currently legislated as the state language. According to Art. 10 of the
Constitution of Ukraine, adopted by the Verkhovna Rada on June 28, 1996, Ukrainian language
is the state language. Accordingly, the state must ensure the comprehensive development and
functioning of the Ukrainian language in all spheres of public life throughout the territory of
Ukraine [1].

Let us note that the legal (as a kind of official) interpretation of the status of the state language
was given by the Constitutional Court of Ukraine in the corresponding decision: "Ukrainian language
as the state language is a mandatory means of communication throughout the territory of Ukraine in
the exercise of powers by state authorities and local self-government (the language of acts, work,
record keeping, and documentation, etc.), as well as in other public spheres of public life determined
by law" [11]. In the cited decision of the constitutional control agency, it was also explained why such
a special status was given to the Ukrainian language: "The Constitution of Ukraine granted state status
to the Ukrainian language. This fully corresponds to the state-building role of the Ukrainian nation,
which is stated in the Preamble of the Constitution of Ukraine, the nation that historically lives on the
territory of Ukraine, constitutes the absolute majority of its population and gave the official name to
the state” [11]. However, in Ukraine, there are cases when judges, ministers, and people’s deputies
use the russian language in official discourse. Demonstrative in this context is the case when during
a court session the suspect makes remarks to the judge, making him to use the state language [12].

An example of a complex language situation is the case of one of the ex-ministers. It
concerned the violation of Art. 10 of the Constitution of Ukraine by a civil servant: the minister’s
speech (at that time) was published on the YouTube platform in russian language. It was on this
occasion that in August 2015, public activist S. Litynsky appealed to the court. The plaintiff
pointed to the minister’s violation of language legislation and demanded to provide an authentic
translation of this video recording of the minister. The court found it illegal to refuse to issue a
translation of the minister’s speech [13]. It is appropriate to emphasize that instead of
implementing the court’s decision, the central executive body filed an appeal against this
decision, trying to cancel the obligation for the minister to use the state language in his activities.
This appeal was subsequently withdrawn.

There are a number of similar situations: from violations of language legislation by public
service workers to non-implementation by public authorities. Therefore, the language situation
is quite complicated, as language legislation is violated even by civil servants, who should be an
example for citizens. Thus, in accordance with the current legislation, the duties of civil servants
include, in particular, the following: "it is mandatory to use the state language during the
performance of official duties, to prevent discrimination against the state language and to oppose
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possible attempts to discriminate against it" [14].

Despite the difficult path of establishing the Ukrainian language as the state language,
even after its status was established in the Constitution of Ukraine and the relevant law, the
Ukrainian language is still subject to restrictions. We emphasize that we do not consider the
reasons for such a state of ensuring the functioning of the Ukrainian language within the
Ukrainian society, since this goes beyond the scope of our knowledge and should be the subject
of a separate study.

Let us emphasize that Ukraine has declared the European integration course, and in
connection with which the corresponding changes were made to the Constitution of Ukraine. For
European states the statement on the importance of the state language, which is considered as
the basis of statehood and as the foundation of statehood, is quite obvious, and European states
really ensure the comprehensive development of their own state language. In each of the
European states, citizens develop the principle of respect for the state language, and the use of
the state language is not considered as something that humiliates a person and a factor of a
person’s belonging to a lower class, etc. Especially if we are talking about civil servants, for
whom the issue of language does not even arise.

In this context, the example of Latvia regarding the recognition of occupation as part of
the Soviet state and the separation of two legal statuses, namely: citizens and non-citizens, is
indicative. The latter do not have the same rights as the former, in particular, regarding
participation in a political life and some other rights; which they can get only by becoming a
citizen of Latvia. Herewith, one of the requirements for acquiring citizenship is knowledge of
the Latvian language.

We cannot but mention the example of France, where the French language is directly
fixed in Art. 2 of the Constitution as the language of France. At the same time, the breve is the
first in the section dealing with sovereignty. Let us point out that the Constitutional Court of
Ukraine in one of its decisions indicated the following: "The Ukrainian language is an
inseparable attribute of the Ukrainian statehood... As a determining factor and the fundamental
sign of the identity of the Ukrainian nation... the Ukrainian language, by virtue of the nation-
making principle embedded in it, is a basic systemic component of the Ukrainian statehood and
its basis. ... The threat to the Ukrainian language is equivalent to the threat to the national security
of Ukraine, the existence of the Ukrainian nation and its state, since the language is a type of
nation code, and not just a means of communication” [15].

Thus, both a significant part of Ukrainians and the majority of public authorities should
realize the importance of the Ukrainian language for the preservation and further development
of the Ukrainian state. The fundamental task of the state at the current stage of society’s
functioning, along with countering russia’s armed aggression, is "ensuring the comprehensive
development and functioning of the Ukrainian language in all spheres of public life throughout
the territory of Ukraine" [1].

We should also note the fact that the public authorities did not carry out appropriate work
to convey the important role of the Ukrainian language in the formation of the Ukrainian state to
the population, and this fact strengthened the influence of russian narratives about the Ukrainian
language’s unimportance, etc., and was later used by russian politicians to justify their criminal
actions against Ukraine and Ukrainians.

That is why Ukrainians must understand that language is important; we can and must
protect it. In this context, it is worth pointing out the necessity to improve the activities of the
Commissioner for the Protection of the State Language, including by increasing the number of
employees who will monitor compliance with the requirements of language legislation (however,
this issue requires a separate study).

Conclusions. It is quite logical to conclude that the public authorities’ performance of the
task of establishing the Ukrainian language as the state language within Ukrainian society was
not effective enough. We could observe the process of narrowing its use, which became one of
the factors of social tension and affected the provision of national security of the Ukrainian state.
Today, it is the state authorities that have an important duty to convey the role of the Ukrainian
language, which was noted in the decision of the Constitutional Court of Ukraine. There can be
no Ukrainian state without the Ukrainian language.
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ABSTRACT

The topicality of the study is determined by the necessity to cover the importance of the Ukrainian
language as the state language in building and further development of the Ukrainian state. It is indicated
that before the russian aggression, the issue of the legal status of the Ukrainian language did not become
the subject of a comprehensive study of jurisprudence, and certain aspects of the Ukrainian language’s
functions within the state were the subject of epistemology mainly of philologists.

The purpose of the study is to focus attention on the necessity to perceive the language through its
state-building role, on the importance of fulfilling the requirements for ensuring the functioning of the
Ukrainian language in all spheres of society.

Emphasis is placed on certain provisions of the Constitutional Court of Ukraine decisions in cases
related to the status of the Ukrainian language as the state language and ensuring its functioning in Ukraine.
Examples of language legislation violations by individual subjects of political activity are given.

It is pointed out the positive experience of European states in ensuring the functioning of the state
language, forming a discourse on the important role of language in state building. For European states, the
position on the importance of the state language, which is considered as the basis of state building, as the
foundation of statehood, is quite obvious.

Itis argued that the recognition of the Ukrainian language as the state language in Ukraine is a great
achievement of the Ukrainian people (based on the nation-building and state-building function of the
language). Throughout the entire historical development, the Ukrainian people and their language were
oppressed. However, despite all the obstacles, the Ukrainian language is currently legislated as the state
language. Accordingly, the state must ensure the comprehensive development and functioning of the
Ukrainian language in all spheres of public life throughout the territory of Ukraine.

It is summarized that the implementation of the task of establishing the Ukrainian language as the
state language by public authorities in Ukrainian society turned out to be insufficiently effective. We could
observe the process of narrowing its use, which became one of the factors of social tension and affected the
provision of national security of the Ukrainian state. Today, it is the state authorities that have an important
duty to convey the role of the Ukrainian language, which was noted in the decision of the Constitutional
Court of Ukraine. There can be no Ukrainian state without the Ukrainian language.

Keywords: state language, state-building, Constitutional Court of Ukraine, public authorities,
Ukrainian language.
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LEGAL FRAMEWORK FOR THE RIGHT
TO GOOD GOVERNANCE

Jsaman lLnrap xm3u Ao66aciu. IOPUJANYHI 3ACAIU TIPABA HA HAJIEXKHE
BPAAYBAHHSI. [locnikeHo npaBoBi NUTaHHS I10J0 (HOPMYBAHHS Ta 3aKpilUICHHS Yy HOPMAaTUBHUX
IIPAaBOBHX aKTax IpaBa Ha HaJleXxKHe BpsiayBaHHs. OkpiM Toro, mo crarts 41 Xaptii €Bponeiicskoro Coro3y
IIPO OCHOBHI IIpaBa MEBHAM YWHOM MICTHTh aBTOPUTETHE BH3HAUEHHS IpaBa Ha HAJEXXHE BPSTyBaHHS,
BOHA HE € HOBOBBeJACHHAM. Hi MeTa, Hi 3MiCT NPHHIWIY HAJIEKHOTO BPAIYBAaHHA HE € HOBUMH IS
aaMiHicTpaTUBHOTO IpaBa. HoBaropchka miHHICTE cTatTi 41 mosArae, cepen iHIIOro, y IPOTOJIONICHH] HEF0
HAJIS)KHOTO BPALYBaHHSA SIK Cy0’ €KTHBHOTO TIpaBa.

Peanizyroun 11e cy0’€KTHBHE IIPaBO? rPOMAISHA MOXKYTb TTOKJIAIaTUCS Ha HAJIC)KHE BPSLyBaHHA Y
CBOIX BiZTHOCHHAX 3 JIep>KaBHUMHU OpPTaHAMHU TaK caMo, sIK 1 Ha iHII 3aKkpiruieHi B XapTii cy0’ eKTHBHI IpaBa.
Tak camo, sIK BOHH MOXXYTh CTaBHTHCH JI0 TIpaBa Ha CBOOOIY JAYMKH, COBICTI Ta peiirii, BOHH MOXYTb
NIpeTEeHyBaTH Ha IpPaBO OTPUMATH IIICTaBU IS aIMiHICTpaTMBHOrO pimieHHA. B 000X Bumaakax
rpoMajsiHaM HaJa€eTbCsl IHCTPYMEHT JUIs 3a0e3MeueHHs] BUKOHAHHS TXHIX BUMOT IOJI0 aMiHICTPaTHBHUX
OpraHiB.

HayxoBa HOBHM3HA CTaTTi OB 53aHA 3 BUIEBUKIAJCHUM, Y TOMY YHCII 3 TOJAIBIINM PO3BUTKOM
HAIlOHAJIFHOTO 3aKOHOJaBcTBa A3zepOaiipkaHchkoi PecrmyOmiku. Bu3HaueHHS HaIeXHOTO BpSITyBaHHS
HAJIAETHCS (XO0U 1 He BUYEPITHIM YHHOM) TyHKTaMu 2-4 ctaTTi 41 Tak: mpaBo OyTH 3aCITyXaHUM J0 BXHUTTS
Oy/b-SIKOTO 1HANBITYaILHOTO 3aX0/y, KU TOPKHETHCS CTOPOHH; MPAaBO KOXKHOI 0COOM MaTH JOCTYI JI0
CBOTO JIOChE 3 YPaXyBaHHSAM 3aKOHHHUX IHTEPECiB KOH(IACHIIIHHOCTI Ta MpoQeciitHOl i AiTOBOT TAEMHUIILI;
000B’130K OpraHy HaJaTH MiJCTaBH JAJISI IPUNAHSITTS PillieHb 1010 Ti€l YM iHIIoi ocobu. Pe3ynbrat cTarTi
MOXYTh OyTH BHKOpPHCTaHI y MaiOYyTHIX HAyKOBHX JOCITI/DKCHHSX, Y TOMY YHCIi IIPU HOAAIBIIOMY
PO3BUTKY MDKHApOJHHX T4 HAIlOHATFHUX HOPMAaTHBHO-TIPABOBHX 3acaj CTOCOBHO IIpaBa Ha HAJEXKHE
BPSITyBaHHS.

Kniouogi cnosa: npasa noounu, npago na xopouie ynpaeninus, Xapmia €C npo ocnoseHi npasa,
pesontoyiro Paou Esponu, €eponeiicvruti ombyocmen, €sponelicokuil cyo 3 npas I0OUHU.

Relevance of the study. The way in which the right to good governance is set out in
Article 41 of the EU Charter of Fundamental Rights does not give a complete picture of its
content. In fact, it was seen as a compendium, albeit incomplete, of individual rights developed
by the court, and, moreover, as a formulation of the general right to good government. This
requires some explanation. First, the rights listed in Article 41 of the Charter may include or
incorporate other administrative principles not expressly set forth in its paragraphs. The first
paragraph defines good governance as the right to impartial, fair and timely adjudication of cases.
It does not mention the principle of prudence or due diligence, which includes the duty to respond
to requests, the duty to act in a timely manner, to collect sufficient information and to consider
the request.

However, they were considered to fall under the broader principle of good governance
and should be included within the scope of Article 41(1) [3, p. 257]. Secondly, article 41 is a
general provision. Since the sub-rules referred to in Article 41(2) are not listed exhaustively, the
scope of the right to good governance is not limited to the rights directly listed. Thus, it may
include rights other than those specifically listed in Article 41(2), i.e. other than the right to be
heard, to have access to one’s file and the duty of the administration to give reasons for its
decision.
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In this regard, it should be noted that principles relating to important substantive
administrative law, such as the principles of proportionality and legal certainty, are not
mentioned in article 41. This leads to the third paragraph, which is a reminder that article 41
includes both procedural and substantive — legal requirements that provide individuals with the
means to use them in their dealings with public authorities. The same applies to their relations
with the EU institutions dealing with these issues [9, p. 244].

Recent publications review. Issues of legal basis of the right to good governance were
considered in the works by S. Cassese, N. Foster, X. Groussot, C. Harlow, M. Hertogh,
R. Kirkham, K. Kafiska, R. Levin, E. Gellhorn, T. Mcgarity, J. Reichel and others.

The research paper’s objective is to characterize the current structure and identify
trends for future changes in the field of the right to good governance.

Discussion. The original intention of the Swedish government representative in the
Convention on the Future of Europe was to ensure that the right to good governance had a
specific legal basis in Part 111 of the treaty. The right to good governance is enshrined in Article
41 of the Charter of Fundamental Rights of the European Union. The European Ombudsman
also called on the Convention to include a Charter of Fundamental Rights in the Constitution and
to create a clear legal framework for an open, accountable and service-oriented administration.
When the Presidium presented the draft treaty, the term "good governance” was dropped and
replaced by the phrase "open, efficient and independent governance". Thus, the current Article
I11-398 states that: 1. In the fulfilment of their tasks, the institutions, branches, branches and
agencies of the Union shall be supported by an open, efficient and independent European
administration. 2. In accordance with the provisions on personnel and terms of employment
adopted on the basis of Article I111-427, European laws establish the relevant provisions [2,
p. 702].

In 1977, the Council of Europe, in its resolution 77 (31) TP4 PT, argued that since the
development of the modern state has led to an increase in the importance of public
administration, administrative procedures more often affect individuals). The main task of the
Council of Europe is to protect the fundamental individual’s rights and freedoms, and therefore
it intends to make efforts to improve the procedural position of the individual in relation to the
administration by promoting the adoption of rules that will ensure fairness in the relationship
between the citizen and the administrative authorities. The following principles were stated: | —
right to be heard; 11 —access to information; 111 — help and representation; IV — reasoning reasons;
IV — justification of remedies.

In order to limit the scope of the principles, the Council stated that the proposed principles
apply to "the protection of individuals or legal entities in administrative proceedings in respect of
any individual action or decision taken in the exercise of public authority and of a nature which
directly affects the rights, freedoms or interests of individuals or legal entities". The term
"administrative procedures" excludes litigation from its scope, while the term "individual measures
or decisions" excludes administrative acts of a more general nature, and finally, this term expressly
excludes those who are only indirectly affected by an administrative act.

In hindsight, this resolution was an important first step towards establishing good
administration as an operational legal concept, as it established a number of principles that today
are generally regarded as central to the right to good governance. However, the term "good
governance" is actually used in the Resolution as a limiting requirement for the implementation
of the principles, and not as an individual right. The principles should be implemented with due
regard to the "requirements of good and efficient management" [10].

European courts have highlighted the importance of due process as opposed to
administrative discretion. The Court of Justice further recognized a set of general administrative
principles, for example: the general principle of legal administration; the principle of non-
discrimination; the principle of proportionality; the principle of legal certainty; protecting
legitimate expectations; the right to be heard before an unfavorable public decision is made.

The obligation to present the grounds for decisions is fixed in the treaty in article 253
(former article 190): rules, directives and decisions ... set out the grounds on which they are
based and refer to any suggestions or opinions that should have been received in accordance with
this Agreement. The Court of Justice of the European Union and the European Court of Human
Rights have made this article a fundamental right of individuals, thus creating an unwritten
administrative law based on case law. Such reasoning of the EU Court of Justice and the Court
of First Instance can be interpreted as an evolution from the French administration-oriented
tradition to a more individual view of the administrative procedures of the community [4, p. 3].

ISSN 2078-3566 31



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

The right to good governance, as well as the right to access documents, was included in
the EU Charter of Fundamental Rights, which was signed and proclaimed in Nice on 7 December
2000. Article 41 contains the right to good government:

1. Everyone has the right to impartial, fair consideration of his case within a reasonable
time by the institutions and bodies of the European Union.

2. This right provides, in particular: the right of each person to express his opinion, before
measures are personally applied to him, which may entail adverse consequences for him; the
right of every person to have access to materials concerning him, while respecting the legitimate
interests of confidentiality, as well as professional and commercial secrets; the duty of
administrative bodies to motivate the decisions made.

3. Everyone has the right to compensation by the Community for damage caused by its
institutions or by its employees in the performance of their duties, in accordance with the general
principles of the law of the Member States.

4. Each person may apply to the EU institutions in one of the official languages of the
treaties and must receive a response in the same language.

Article 42 contains the right to documentation access: Every EU citizen, or any individual
or legal entity residing or having an official registered seat in one of the Member States, has the
right of access to the documents of the European Parliament, the Council and the European
Commission. Article 41 is based on case law, which enshrined various principles of good
governance. It should be noted that the right to good governance is considered as a category of
rights, and not as an independent right. It is a group of rights listed in paragraphs 2-4. This list is
not intended to be exhaustive and therefore the right to good governance may include rights other
than those listed in this article. It still leaves grounds for the court to add new principles to the
concept of the right to good governance [6, p. 325].

In accordance with the Maastricht Treaty, the Institute of the European Ombudsman was
established with the aim of combating administrative violations in the activities of institutions
and bodies of the community. Before the Ombudsman, there was only the Petitions Committee,
which received complaints from the public. The committee still exists today, but plays a minor
role in the work of good governance. Over the years, the Ombudsman has been continuously
working on a general law on good governance as a means of preventing abuse. The Ombudsman
has developed a code of good administrative conduct, containing 27 articles, which are intended
in various ways to serve as rules of good administrative conduct.

The introduction states that by promoting good governance, the Ombudsman should help
strengthen relations between the EU and its citizens. According to the Ombudsman’s definition
in his 1997 annual report, "Bad governance occurs when a public authority fails to act in
accordance with a rule or principle that is binding on it". The European Parliament approved this
definition [5, p. 138].

Future developments in the area of the right to good governance may follow some next
trends. The eventual success of the new paradigm of administrative law as a member of the social
sciences, interested not only in detecting and controlling illegal behavior through judicial review,
but also in promoting better decision-making and better governance in the service of the common
interest, will have an impact on epistemology and methodology, used by administratives in the
future [1, p. 605]. A different approach to the general interest, a change in the idea that it already
exists and can be found through bureaucratic expertise and a transition to understanding it as a
combination of public and private interests that must be taken into account during the
administrative procedure. This will lead to a conflict of interests and the role of the lobby in the
executive branch. In this sense, the decision of the general court in case T_286/09 of June 12,
2014 is interesting in that it links good governance with transparency, objectivity and the need
to register unofficial contacts.

More difficult is the regulation of procedures and organizations to promote good
governance, using scientific developments about the human mind. It is likely that in the future
we will be able to draw on cognitive psychology to identify cognitive illusions, better structure
the administrative procedure, and propose an appropriate standard of judicial review regarding
the duty of due care. In this sense, a derivative of good governance, so-called better or prudent
regulation, relies more and more on the development of the behavioral sciences (especially
psychology and economics). In relation to rulemaking, the doctrine of the rigid view is also
referred to as the test of adequate consideration. Lower courts routinely apply it as the basis for
concluding that an agency rule is arbitrary and capricious because the agency did not
"adequately" address remarks criticizing its proposed rule, potential alternatives to that rule, and
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studies inconsistent with the actual predicates for that rule. Since the 1970%, the courts have
required institutions to include in their statements of reason and purpose a detailed discussion of
their reasons, confirming the exercise of discretionary powers and indicating due care in
considering the findings and observations presented during public hearings under article 553 of
the APA [7]. Some authors have stressed that there is judicial activity and that the necessary
restraint required by the principle of separation of powers has disappeared. Several professors
argue that judicial review causes delays and is a waste of time and money, paralyzing public
policy in some sectors and threatening public interests such as public health and the environment.
This phenomenon is known as ossification or paralysis by analysis [8, p. 1385].

On the other hand, other opinions hold that the benefits of a hard look approach outweigh
the costs, although they are not denied. This is the case of Shapiro (2003), who argues that the
new judicial requirements "made rulemaking more time-consuming and costly, but the costs
seemed worthwhile not only in terms of democratic benefits, but also in terms of increased
rationality of the outcomes. An administrator faced with legal requirements for transparency and
participation will almost automatically complete the regulatory cost-benefit analysis required by
the rationality school”. With regard to the overall results of the study, it should be noted that
before the passing of the new constitutional treaty, the concept of good governance was codified
in two documents with different status. First, in the EU Charter of Fundamental Rights, which
has only the ambiguous status of "solemn proclamation” by the three most important institutions
of the Union. Second, the meaning of this concept has been clarified in the Ombudsman’s Code
of Good Administrative Conduct, which is also non-binding. Thus, the legal status of the right
to good governance will be significantly strengthened if the new constitutional treaty with Article
111-398 is ratified.

In most EU Member States, there is also a clear trend towards strengthening the
procedural rights of persons affected by administrative decisions. Over the past 15-20 years, a
number of laws on administrative procedures have been adopted or reformed, indicating a greater
degree of regulation of administrative procedure, as well as a greater emphasis on ethical
frameworks. The following rights and obligations are part of Articles 41 and 42 of the Charter,
and naturally should be considered as a central part of the concept of good governance: impartial
and fair consideration of one’s cases within a reasonable time (Article 41.1); be heard before any
individual action is taken that will adversely affect the citizen (Article 41.2); have access to his
or her file regarding any individual measure that could affect him or her (Article 41.2); the
obligation to state in writing the reasons for all decisions (Article 41.2); the right of access to
documents (Article 42).

Conclusions. With regard to the special results of the study, if we compare the provisions
regarding the right to good governance in the legislation of the Republic of Azerbaijan with the
analysis carried out, we can state the following:

— although the right to good governance is not established by a separate article in any
legislative act of the Republic of Azerbaijan, if taken as a whole, all elements of this right can
be found in national legislation. The main elements of the right to good governance are: the right
to apply; a fair and impartial approach; consideration of cases within a reasonable time; to be
heard and receive legal assistance in general; freedom of access to information. Article 60 of the
Constitution of the Republic of Azerbaijan, entitled "Administrative and judicial protection of
rights and freedoms", article 61, entitled "Right to receive legal assistance”, article 32,
establishing the right to personal inviolability, can be singled out as constitutional norms that
include these elements, we can mention Article 57 entitled "Right of appeal”. We consider it a
serious need to adopt a separate legislative act on "good governance" as a mechanism of legal
protection, including a number of constitutional rights;

— in general, the legislation of the Republic of Azerbaijan provides for giving special
priority to human rights. Here we are talking about "the recognition, observance and protection
of the rights and freedoms of man and citizen". This issue is also known as the responsibility of
the state. On the basis of the Basic Law (Constitution) of the Republic of Azerbaijan, it can be
argued that the functional goal of the state’s fulfillment of its obligations in the field of human
rights is to create the necessary (political, legal, economic, etc.) conditions for ensuring
universally recognized standards in the field of human rights. On the one hand, the national
features of the state-legal regulation of relations between the state and the individual are
associated with historical and cultural traditions. On the other hand, in accordance with Articles
10, 12, 71, 148 of the Constitution of the Republic of Azerbaijan, international human rights act
as a limiting factor of state sovereignty and require the implementation of the rights and freedoms
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proclaimed in the Constitution (their implementation). In other words, it requires "good
governance";

— one of the structural elements of the right to good governance is the right to appeal. Thus,
the normative definition and effective implementation of the right to appeal allows the optimal
implementation of the right to good governance in general. We believe that the legislation of the
Republic of Azerbaijan has not fully taken into account the requirements of international legal acts in
this area when determining the subject composition of the right to appeal. The fact is that if in
international legal acts this right extends to "everyone”, then in the Constitution of the Republic of
Azerbaijan, where the right to appeal extends to "citizens", a restriction is applied to the circle of
subjects of this right. In Article 57 of the Constitution of the Republic of Azerbaijan, the right to
appeal is specifically established in relation to "citizens". Taking into account the provisions of the
main international legal instruments on human rights, it is more correct to assume that the right to
apply also applies to foreigners and stateless persons;

— one of the most important elements of the right to good governance "compensation for
damages" is of particular importance. There are both legal and psychological problems here. The
legal issue is that the state is trying to maintain a certain legal balance, creating an opportunity
for a person whose rights have been violated to demand compensation for material damage. The
psychological question is that if a person is not able to compensate for the material damage
caused to him in the event of a violation of his/her rights, or if he/she is deprived of this
opportunity, no matter how severe the decision against the perpetrator, the person may not be
satisfied. For example, the possibility of filing a claim for compensation for material damage to
the person who committed the crime;

— issues related to obtaining legal assistance, which are important elements of the right to
good governance, are regulated in detail by the Constitution and sectoral legislation of the Republic
of Azerbaijan. Article 61 of the Constitution of the Republic of Azerbaijan directly recognizes this
right and guarantees its implementation. The mentioned article states that everyone has the right to
receive quality legal assistance. In our republic, this right is mainly used by lawyers. In this regard,
the relevant issues are specified in the Law on Advocates and Advocacy. The law defines the basic
principles of advocacy, the legal status of lawyers and the basis of their self-government to provide
quality legal assistance to individuals and legal entities in the Republic of Azerbaijan. The main
tasks of a lawyer are to protect the rights, freedoms and interests of individuals and legal entities
and to provide them with high-quality legal assistance. In addition, the right to protection is a
guarantee of the legitimate interests of a person, as well as a guarantee of the interests of justice, is
a social value. Since the legal relations arising in connection with ensuring the right of everyone to
receive legal assistance reflect public interests, they testify to the fulfillment by the state of
constitutional obligations in this area. This requires the state to take more positive action to protect
human rights when necessary;

— one of the important elements of the right to good governance are "legality" and
"reasonableness”. In general, this element is based on the principle of legality. In accordance with
the principle of legality, public authorities, local self-government bodies, officials, citizens and their
associations are obliged to comply with the Constitution and laws of the Republic of Azerbaijan.
The principle of legality is of great importance in the field of management. This importance is due
to many factors. First of all, compliance with the law is the guarantor of the effective functioning
of the management system. Secondly, to ensure the normal, lawful behavior of the subjects of the
management system interacting with each other, it is necessary to comply with this principle, that
is, an official must comply with the law when providing services to citizens, and a citizen, guided
by the requirements of this principle, can appeal against illegal decisions and actions. official. At
the same time, a citizen should not exceed the requirements of the law in relation to state bodies
and officials, should not allow abuse.
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ABSTRACT

The article deals with the study of the legal issues of the formation and consolidation of the right to
good governance in regulatory legal acts. Apart from the fact that Article 41 of the Charter of Fundamental
Rights of the European Union contains, to a certain extent, an authoritative definition of the right to good
administration, it is not new.

The scientific novelty of the article is directly related to the above, including the further
development of the national legislation of the Republic of Azerbaijan. Good governance is defined
(although not exhaustively) by paragraphs 2-4 of Article 41 as follows: the right to be heard before taking
any individual measure that affects a party; the right of every person to have access to his file, taking into
account the legitimate interests of confidentiality and professional and business secrecy; the obligation of
the body to give grounds for making decisions in relation to a particular person. The results of the article
can be used in future scientific research, including in the further development of the international and
national normative-legal foundations of good governance.

Keywords: human rights, right to good administration, European Union Charter of Fundamental
Rights, Council of Europe Resolutions, European Ombudsman, European Court of Human Rights.
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Irop Cepmok. KOHCTUTYLISI YKPAIHU SIK HAWBAJKJIMBIIIA IOPUJIMYHA
TAPAHTISI CYBEPEHITETY TA TEPUTOPIAJBHOI HIIICHOCTI JIEPXKABH. IIpu
MiATOTOBII L€l CTAaTTi aBTOp BU3HAYMB 3a METY 3 sICYBaTH poib OCHOBHOTO 3aKOHY Y KpaiHCHKOI Iep KaBH
SIK BaXITMBOI FOPUAWYHOI TapaHTil 3aKOHHOCTI i MPaBOMOPAIKY, y 3abe3medeHHi 11 CyBepeHIiTeTy Ta
TEePUTOPiaTbHOT IUTICHOCTI. [1i1 FOpUIUYHIMY TapaHTiSIMU 3aKOHHOCTI B FOPHINYHIN HAYKOBIH JliTeparypi
PO3YMIIOTh TiependadeHi 3aKOHOAABCTBOM CIeEMianbHI 3acoOM BIPOBAIDKEHHS, OXOPOHH 1, B pasi
HOpYIICHHS, BIiJHOBIEHHS 3aKOHHOCTi. 30poiiHa arpecis pociiicekoi ¢Qenepauii npotn VYkpainu
aKTyaji3yBaja mpobJeMy 3aXHCTy CYBEPEHITETY Ta TePUTOPIiabHOI iTiCHOCTI HAIIO] Jep)KaBy He JIUIIE Y
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MpaKTU4Hii, ame I HaykoBo mpaBoBid miomuHi. OXHUM i3 BaXKJIMBHX AacHeKTiB i€l mpobieMu €
e(eKTHUBHICTh IOPUANYHHUX TapaHTIH 3aKOHHOCTI 1 MPaBOMOPSAKY, 3-MIOMDK SKHX OCOOJIHBO BaXKITHUBE
3HaueHHs Mae KonctuTyis Ykpainm.

Konctutynist Ykpainy, K JOKyMEHT YCTAaHOBUOTO XapakTepy, He JIHIIE IOPUINIHO IiITBEPIKYE
caM (akT icHyBaHHS YKpaiHM SK CyBEpeHHOI, He3aJe)KHOI, NEMOKPAaTHYHOi, COIiaJbHOI 1 NpaBOBOI
nepxasu (Ct. 1), TepUTOpIs SKOT B MEXaX iCHYFOYOT0 KOPJIOHY € LinicHOo 1 HenoTopkanHow (1. 2 Cr. 2),
ane ¥ 3aCHOBYE HaWBaXIMBIII JAep>KaBHI 1HCTUTYTH, Ha SIKi MOKJIANAIOThCA IOPUAWYHI OOOB’S3KH 13
3abe3mnedeHHs ii CyBepeHiTeTy Ta TepuTopiaibHoi mimicHocTi (Posainu IV-VI), BuzHauae nmpuHmmm ix
misuteHOCTI  (Posmin 1), a Takoxk Hagimsle I IHCTUTYTH HEOOXIAHUMHU JepXKaBHO-BIaJIHHMU
MTOBHOBaKEHHAMH, BKJIIOUHO 3 IIPaBOM 3aCTOCYBaHHS CHIH (TIPUMYCY).

3nilficHennit aBropoMm aHamiz HopM KoHcrurymii YkpaiHH CTOCOBHO mpeaMeTa JOCHiIKEeHHS
CBLTYATH PO i BUHATKOBO BAXJIMBY POJb y 3a0e3MeUeHH] CYyBEpEeHITETY Ta TePUTOPiaIbHOI IITICHOCTI
JiepKaBH, aJpke caMe [eH IOpUANYHUNA JOKYMEHT SK IOPHIMIHA TapaHTis 3aKOHHOCTI 1 IIPaBOIOPSIKY He
IIPOCTO JIETaNI3ye, alle ¥ JeriTuMizye HeoOXiIHi, Xo4a ¥ MOAEKOIN HETOMyISIpHI, FOPUANTHO 3HAUYII Aii
PI3HHX AepKaBHUX 1 COIiaJIbHUX IHCTUTYTIB.

Knwuoei cnosa: Koncmumyyis Yxpainu (Ocnosnuii 3axon Ykpaincvkoi deporcasu), 1opuouuni
eapanmii 3aKoOHHOCMI | NPABONOPAOKY, 3aXUC CY8epeHimemy ma mepumopiansHoi yiricnocmi Yxpainu,
36pouini Cunu Yrpainu, Bepxosna Pada Ykpainu, Ilpesudenm Yxpainu.

Relevance of the study. The armed aggression of the russian federation against Ukraine
actualized the problem of protecting the sovereignty and territorial integrity of our state not only
in the practical, but also in the scientific and legal plane. One of the important aspects of this
problem is the effectiveness of legal guarantees of law and order, among which the Constitution
of Ukraine is of particular importance.

Recent publications review. The concept of legal guarantees of legality and law and
order, their types and significance for legal practice are traditional issues that are
comprehensively considered within the scope of scientific monographs, dissertations, articles,
textbooks and training manuals on the theory of the state and law. In the focus of attention of
representatives of the doctrine of constitutional law are the issues of the concept of the
constitution, its legal properties, varieties and importance in ensuring the constitutional human
rights and freedoms person. Such domestic scholars as S. Bobrovnyk [1], V. Vasetskyi [2],
M. Kelman, O. Murashin [3], A. Kolodiy [4], O. Kurakin [6], P. Rabinovych [7], L. Serdiuk [8],
O. Skrypniuk [9], O. Sovhyria, N. Shuklina [10], Yu. Todyka [11] etc. have made a significant
contribution to the study of the outlined problems. At the same time, in their writings, lawyers
did not focus on the Constitution of Ukraine as the most important legal guarantee of the
sovereignty and territorial integrity of our state.

The research paper’s objective is to clarify the role of the Basic Law of the Ukrainian
state as an important legal guarantee of legality and law and order in ensuring its sovereignty
and territorial integrity.

To achieve the declared goal, we will use the cognitive capabilities of the hermeneutic
methodological approach and the special legal method of cognition, which will allow us to reveal
the content of the provisions of the Constitution of Ukraine, the need to involve them for
scientific analysis is determined by the subject of the study, its tasks and the author’s creative
intention.

From a methodological point of view, the aspect of knowing the constitution is also
important. The latter will be considered by us as the most important legal guarantee of law and
order. Such significance of the Basic Law of the state is due to its contractual nature. Despite the
official name, this legal document contains legal norms that express the joint, agreed expression
of the will of the main beneficiaries of the social contract — citizens of Ukraine of all nationalities,
who are united in the social community — the Ukrainian people [1].

Discussion. It should be noted that in the theory of law, legal guarantees of legality are
understood as special means of implementation, protection and, in case of violation, restoration
of legality provided by legislation [2, p. 177].

The analysis of the above judgment of P. Rabinovych on the legal guarantees of legality
in the aspect of the Constitution of Ukraine shows that the latter, as a document of a constituent
nature, not only legally confirms the very fact of the existence of Ukraine as a sovereign,
independent, democratic, social and legal state (Article 1) , the territory of which within the
existing border is integral and inviolable (part 2 of article 2), but also establishes the most
important state institutions, which are entrusted with legal obligations to ensure its sovereignty
and territorial integrity (Chapters IV-V1), defines the principles their activities (Chapter I), and
also endows these institutions with the necessary state powers, including the right to use force
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(coercion).

In support of this thesis, we cite specific constitutional and legal prescriptions:

Protecting the sovereignty and territorial integrity of Ukraine, ensuring its economic and
information security, shall be the most important function of the State and a matter of concern
for all the Ukrainian people (Part 1 of Art. 17).

The defence of Ukraine and protection of its sovereignty, territorial integrity and
inviolability shall be entrusted to the Armed Forces of Ukraine (Part 2 of Art. 17).

Ensuring the security of the State and protecting the State borders of Ukraine shall be
entrusted to respective military formations and law enforcement bodies of the State, whose
organisation and operational procedure shall be determined by law (Part 3 of Art. 17).

The Armed Forces of Ukraine and other military formations shall not be used by anyone
to restrict the rights and freedoms of citizens or with the intent to overthrow the constitutional
order, subvert the public authorities or obstruct their activity (Part 4 of Art. 17).

The State shall ensure social protection of citizens of Ukraine who serve in the Armed
Forces of Ukraine and in other military formations as well as members of their families (Part 5
of Art. 17).

Establishment and operation of any armed formations not envisaged by law are
prohibited in the territory of Ukraine (Part 6 of Art. 17).

The location of foreign military bases in the territory of Ukraine shall not be permitted
(Part 7 of Art. 17).

No one shall be obliged to execute directions or orders that are manifestly criminal. For
the issue or execution of a manifestly criminal ruling or order, legal liability shall arise (Part 1-
2 of Art. 60).

Under the conditions of martial law or a state of emergency, specific restrictions on rights
and freedoms may be established with the indication of the period of effect for such restrictions.
The rights and freedoms stipulated in Articles 24, 25, 27, 28, 29, 40, 47, 51, 52, 55, 56, 57, 58,
59, 60, 61, 62 and 63 of this Constitution shall not be restricted (Part 2 of Art. 64).

Alterations to the territory of Ukraine shall be resolved exclusively by the All-Ukrainian
referendum (Art. 73).

Prior to assuming office, people’s deputies of Ukraine shall take the following oath before
the Verkhovna Rada of Ukraine: "I swear allegiance to Ukraine. I commit myself with all my
deeds to protect the sovereignty and independence of Ukraine, to provide for the good of the
Motherland and for the welfare of the Ukrainian people. | swear to abide by the Constitution of
Ukraine and the laws of Ukraine, to discharge my duties in the interests of all fellow-citizens"
(Part 1 of Art. 79).

The Verkhovna Rada of Ukraine shall have the following powers:

— to declare war, upon the recommendation made by the President of Ukraine, and make
peace, approve a decision of the President of Ukraine on the use of the Armed Forces of Ukraine
and other military formations in the event of armed aggression against Ukraine (clause 9 of Part
1 of Art. 85);

—to approve the general structure, and number of staff of the Security Service of Ukraine,
the Armed Forces of Ukraine, and other military formations established in accordance with the
laws of Ukraine, as well as of the Ministry of Interior of Ukraine, and specification of the
functions of the same (clause 22 of Part 1 of Art. 85);

— to approve decisions on military assistance to other states, on dispatching the Ukrainian
Armed Forces units to another states or on admitting units of armed forces of other states to the
territory of Ukraine (clause 23 of Part 1 of Art. 85);

— to approve, within a two day period from the date of submission by the President of
Ukraine of the decrees on introduction of martial law or the state of emergency in Ukraine or in
its particular areas, on total or partial mobilisation, and on declaring particular areas as zones of
ecological emergency situations (clause 31 of Part 1 of Art. 85);

— to approve decisions on military assistance to other states, on dispatching the Ukrainian
Armed Forces units to another states or on admitting units of armed forces of other states to the
territory of Ukraine (clause 23 of Part 1 of Art. 85).

13. They are determined exclusively by the laws of Ukraine:

— the fundamentals of national security, the formation of the Armed Forces of Ukraine
and ensuring public order (clause 17 of Part 1 of Art. 92);

— the legal regime of the state border (clause 18 of Part 1 of Art. 92).

—the legal regime of martial law and state of emergency, zones
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of ecological emergency situations (clause 19 of Part 1 of Art. 92).

14. The following matters shall be established exclusively by laws of Ukraine:

— a procedure for dispatching units of the Armed Forces of Ukraine to other states; and a
procedure for admitting and the terms for stationing units of armed forces of other states on the
territory of Ukraine (clause 2 of Part 2 of Art. 92).

15. The President of Ukraine shall be the guarantor of the state sovereignty and territorial
integrity of Ukraine, the observance of the Constitution of Ukraine, human and citizen rights and
freedoms. The President of Ukraine shall be the guarantor of the implementation of the strategic
course of the State to acquire full membership of Ukraine in the European Union and the North
Atlantic Treaty Organization (Part 2-3 of Art. 102).

16. The President of Ukraine shall take the following oath:

"l, (name and surname), elected by the will of the people as the President
of Ukraine, assuming this high office, do solemnly swear allegiance to Ukraine.
| pledge with all my undertakings to protect the sovereignty and independence
of Ukraine, to provide for the good of the Motherland and the welfare of the Ukrainian people,
to protect the rights and freedoms of citizens, to abide by the Constitution of Ukraine and laws
of Ukraine, to exercise my duties in the interests of all compatriots, and to enhance the prestige
of Ukraine in the world™ (Part 3 of Art. 104).

17. The President of Ukraine shall:

— ensure the independence, national security, and legal succession of the State (clause 1
of Part 1 of Art. 106);

— represent the State in international relations, administer the foreign political activity of
the State, conduct negotiations and conclude international treaties (clause 3 of Part 1 of Art. 106);

— adopt decisions on the recognition of foreign states (clause 4 of Part 1 of Art. 106);

— appoint and dismiss heads of diplomatic missions of Ukraine to other states and to
international organisations; accept credentials and letters of recall
of diplomatic representatives of foreign states (clause 5 of Part 1 of Art. 106);

— submit the proposal to the Verkhovna Rada of Ukraine regarding the appointment of
the Minister of Defence of Ukraine and the Minister of Foreign Affairs of Ukraine (clause 10 of
Part 1 of Art. 106);

— submit to the Verkhovna Rada of Ukraine the proposal regarding appointment or
dismissal of the Head of the Security Service of Ukraine (clause 14 of Part 1 of Art. 106);

— be the Commander-in-Chief of the Armed Forces of Ukraine; appoint and dismiss the
high command of the Armed Forces of Ukraine and other military formations; administer the
national security and defence of the State (clause 17 of Part 1 of Art. 106);

— be the Head of the National Security and Defence Council of Ukraine (clause 18 of Part
1 of Art. 106);

— submit to the Verkhovna Rada of Ukraine a declaration of a state of war, and adopt a
decision on the use of the Armed Forces and other military formations established in compliance
with laws of Ukraine in the event of armed aggression against Ukraine (clause 19 of Part 1 of
Art. 106);

— adopt, in accordance with law, a decision on the general or partial mobilisation and the
introduction of martial law in Ukraine or in its particular territories, in the event of a threat of
aggression, or danger to the independence of Ukraine (clause 20 of Part 1 of Art. 106);

— confer high military, high diplomatic, and other high special ranks and class orders
(clause 24 of Part 1 of Art. 106);

— confer state awards; establish presidential distinctions and confer them (clause 25 of
Part 1 of Art. 106);

18. The President of Ukraine shall issue decrees and directives mandatory for the
execution on the territory of Ukraine on the basis and in pursuance of the Constitution and laws
of Ukraine (Part 3 of Art. 106);

19. The National Security and Defence Council of Ukraine shall co-ordinate and control
the activity of executive power bodies in the area of national security and defence.

The President of Ukraine shall be the Head of the National Security and Defence Council
of Ukraine.

The President of Ukraine shall form the personal membership of the National Security
and Defence Council of Ukraine.

The Prime Minister of Ukraine, the Minister of Defence of Ukraine, the Head of the
Security Service of Ukraine, the Minister of Internal Affairs of Ukraine, and the Minister of
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Foreign Affairs of Ukraine, shall be ex officio members of the National Security and Defence
Council of Ukraine.

The Chairman of the Verkhovna Rada of Ukraine may participate in the meetings of the
National Security and Defence Council of Ukraine.

Decisions of the National Security and Defence Council of Ukraine shall be put into effect
by decrees of the President of Ukraine (Parts 2-7 of Art. 107).

20. The Cabinet of Ministers of Ukraine shall:

—ensure the state sovereignty and economic independence of Ukraine, the
implementation of domestic and foreign policy of the State, and the execution of the
Constitution, laws of Ukraine, and acts of the President of Ukraine (clause 1 of Art. 116);

— ensures the implementation of the state’s strategic course towards full membership of
Ukraine in the European Union and the North Atlantic Treaty Organization (clause 1-1 of
Art. 116);

— take measures to ensure human and citizen rights and freedoms (clause 2 of Art. 116);

— take measures to ensure the defence potential and national security of Ukraine, public
order, and fight against crime (clause 7 of Art. 116).

21. Ukraine can recognize the jurisdiction of the International Criminal Court under the
conditions defined by the Rome Statute of the International Criminal Court (Part 6 of Art. 124).

22. Article 157. The Constitution of Ukraine shall not be amended, if the amendments
foresee the abolition or restriction of human and citizen rights and freedoms, or if they are aimed
at the liquidation of the independence or violation of the territorial integrity of Ukraine.

The Constitution of Ukraine shall not be amended under the conditions of martial law or
a state of emergency (Parts 1-2 of Art. 157).

23. A draft law on making amendments to the Constitution of Ukraine shall be considered
by the Verkhovna Rada of Ukraine upon the availability of an opinion of the Constitutional Court
of Ukraine on the conformity of such draft law with the requirements of Articles 157 and 158 of
this Constitution (Art. 159).

Conclusions. The analysis of the above norms of the Constitution of Ukraine shows its
exceptionally important role in ensuring the sovereignty and territorial integrity of the state,
because this legal document, as a legal guarantee of legality and law and order, not only legalizes,
but also legitimizes the necessary, albeit sometimes unpopular, legally significant actions of
various state and social institutions.
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ABSTRACT

When preparing this article, the author set the goal of clarifying the role of the Basic Law of the
Ukrainian State, as an important legal guarantee of legality and law and order, in ensuring its sovereignty
and territorial integrity. The author’s analysis of the norms of the Constitution of Ukraine, which touch on
the subject of the study, proved the extremely important role of the Basic Law of the Ukrainian state in
ensuring its sovereignty and territorial integrity, because this legal document, as a legal guarantee of legality
and law and order, not only legalizes, but also legitimizes the necessary, albeit sometimes unpopular, legally
significant actions of various state and social institutions.

Keywords: Constitution of Ukraine (Basic Law of the Ukrainian State), legal guarantees of law and
order, protection of sovereignty and territorial integrity of Ukraine, Armed Forces of Ukraine, Verkhovna
Rada of Ukraine, President of Ukraine.
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CONTENT OF THE PRINCIPLE OF ACCOUNTABILITY
AND RESPONSIBILITY OF LOCAL GOVERNMENT BODIES:
FOREIGN EXPERIENCE

KOpiit Tomuk. 3MICT NPHHOUITY MNIA3BITHOCTI TA BIAIIOBIJAJBHOCTI
OPTAHIB MICIIEBOT'O CAMOBPSITYBAHHS: 3APYBIKHUM JTOCBIJI. Y craTTi focmimkeHo
3MICT NPUHIOWIY MiA3BITHOCTI Ta BiAMOBIOAJBHOCTI OPraHiB MICIIEBOTO CaMOBPSIYBAaHHS Kpi3b NPH3MY
3aKOHOJABCTBA Ta HAYKOBUX JOCIIKEHb 3apyOiKHUX KpaiH. Haromomeno, mo micns mianucanas YToau
mpo acomiamito 3 €BpomeiicekuM CoO030M Ta OTPUMAHHS CTAaTyCy KaHAWOATa Ha UICHCTBO Y
chiBapyxHocTi, iHTerpamis Ykpainu 1o €C i HATO sk 3aranbHOHaiOHANEHUH KOHCEHCYC BHHIIIA Ha
OibIn sIKICHUE piBeHb. PedopMa aernieHTpaiizamii BIaau, M0 € YaCTHHOK €BPOIHTErPAIiiHOTO KYpCY,
00’€KTHBHO ITOB’s3aHA 13 PELEIi€l0 KpaluX NPakTUK (yHKIIOHYBaHHS MicIeBOi BiIaau B 3apyOiKHHX
KpaiHaX. AKIICHTOBaHO yBary Ha TOMY, 1[0 Ha BIJIMiHY BiJl MOJIeJICH MiCIIEBOTO BPSAYBaHHS Ta MisUTBHOCTI
OpraHiB, M0 #Oro MpPEICTaBNIAIOTh, 3apyODKHUN JOCBiJ peaii3aimii NPUHIMNY MiA3BITHOCTI Ta
BIANIOBINANBHOCTI OPTaHiB MICIIEBOTO CAaMOBPSIAYBaHHS Y BITUN3HSHIH i 3apyOiXkHIH Haywi TOCIIIKEHO Ha
HEIOCTaTHBOMY PiBHI.

3ayBayKeHO, IO OJHIEI0 3 BKIMBUX MEPEIYMOB peanizalii pi3HOMaHITHHX MiCLHEBHX iHTEPECIB €
(hopMyBaHHS Ai€30aTHUX TEPUTOPIaJIbHUX TPOMAJI, 3aKOHOJABUE BH3HAYEHHS X CTaTycy i KOMIIETEHIIil,
BITPOBAKEHHSI IPUHIIHIIIB e(EeKTHBHOTO CaMOBPsAyBaHH:S. YKpaiHa nepeOyBae Ha BU3HAYAIHHOMY €Tari
pedopMu erieHTpatizallii, 1m0 Mae MPHHIUIOBO 3MIHHUTH IMiIXOAHW IO COIITbHOIO MPU3HAYCHHS
MICLIEBOTO  CaMOBpSAyBaHHs, 3aKOHOJABYOTO  PETYJIOBaHHS  JISUIBHOCTI  OpPraHiB  MiCLIEBOTO
CaMOBPSITyBaHHs BiANIOBIZTHO J0 €BPOIEHCHKHUX CTAHIAPTIB. 3 OIJAAY Ha Lie Mae BiIOYTHCS MOCHICHHS
(YHKLIIOHATBHOT pOJI  OpraHiB MiICIEBOTO CaMOBpPSIYBaHHS Yy TIOEAHAHHI i3 MiA3BITHICTIO Ta
BIATIOBIAANBHICTIO 32 CBOIO MisUTBHICTB.

3po0iieH0 BUCHOBOK IPO HASBHICTh CHUIBHUX TMO3MIIH Yy TpPakTyBaHHI MiJ3BITHOCTI Ta
BI/ITOBi1aJTbHOCTI MiCIIEBOI BJIaH Y HAYKOBUX TpaLAX 3apyO0i>KHUX aBTOPiB Ta 3aKOHOJABCTBI KpaiH -
yneniB €C. Ilin3BiTHiCTE nependadae, MO OpPTaHH i MOCATOBI 0COOM MICIEBOTO CaMOBPSIyBaHHS
MOBMHHI 3BITYBaTH INPO CBOIO MisSUIBHICTH i3 BpaxyBaHHSIM IPOMNO3HLIH I'POMAaJCHKOCTI IIISIXOM
HaJaHHS iHpopMaIlii Yepe3 BIAMOBiMHI 3aco0u Tak, MO0 Oyla MOXJIHBICTH IS BHYTPIIIHHOTO Ta
30BHIIIHBOTO MOHITOpUHTY. [limKpecyieHo, IO MiA3BITHICTh Ma€ PO3TJSAATHCS Y MOETHAHHI i3
Bi/IMOBIIaIbHICTIO TA PO3KPUTO 1i 3MICT.

Knrwuoei cnosa: niosgimmuicms, 8ionosioanvHicms, micyese camo8psaoyeaHHs, OeyeHmpanizayis,
€epoinmezpayis.

Relevance of the study. After signing the Association Agreement with the European
Union and receiving the status of a candidate for membership in the common wealth, the
integration of Ukraine into the EU and NATO as a national consensus reached a higher quality
level. The reform of decentralization of power, which is part of the European integration course,
is objectively connected with the reception of the best practices of the functioning of local
authorities in foreign countries, especially those related to European associations, where political
and legal values have axiological foundations of a democratic system. The combination of tools
for implementing local self-government reform with elements of foreign experience helps
determine the optimal model of local self-government for Ukraine. This is an urgent scientific,
theoretical and practical task. The quality of using territorial communities’ economic and social
potential and the activation of population participation in solving issues of local importance
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depends on its solution.

Recent publications review. The foreign experience of implementing the principle of
accountability and responsibility of local self-government bodies, in contrast to the models of
local government and the activities of the bodies representing it, has been studied at an
insufficient level in domestic and foreign science.

Thus, in the theory of law, such domestic legal scholars as H. Atamanchuk, O. Baranov,
M. Baimuratov, P. Vorona, M. Kashchyshyn, O. Kuzmenko, A. Lazor, S. Lysenkov addressed
specific aspects of this issue. M. Orzih, O. Fritskyi, O. Chernezhenko, O. Chernetska and others.
Various forms of accountability and responsibility of local authorities in foreign science were
studied by K. Alba, A. Vetter, G. Woolman, N. Gillard, J. Stocker, J. Hesse, F. Fukuyama,
L. Sharp and others. A significant number of publications by domestic and foreign authors are
devoted to general issues of applying the principles of local self-government. However, the
unfamiliar experience of legal consolidation and implementation of the principle of
accountability and responsibility of local self-government bodies requires a more thorough
study, as it is relevant for the decentralization reform in Ukraine.

The famous political scientist F. Fukuyama in their work "Political order and political
decline. From the Industrial Revolution to the Globalization of Democracy™ (2019), traces the
logic of establishing democratic governments characterized by responsibility and accountability.
The author claims that institutions are the essential condition of any political life. Institutions are
"stable, important, repeated patterns of behavior that persist even after changing persons
occupying key positions. They can be called stable rules that set, limit and direct people’s
behavior" [1, p. 15]. Among such key institutions, F. Fukuyama singles out democratic
accountability. According to O. Petryshyn’s apt statement, "one of the key factors of successful
local self-government throughout the world is its constant reformation and adaptation to new
problems and directions of development of state and world politics in general. Local self-
government together with the central administration form a successful scheme of work of any
democratic state" [2, p. 79]. Therefore, the "successful formula" of local self-government in
Ukraine should be sought in the implementation of the principles of the establishment of this
institution, taking into account the best foreign practices, in particular, in matters of
accountability and responsibility of local authorities.

The article’s objective. The article aims to reveal the content of the principle of
accountability and responsibility of local self-government bodies through the prism of legislation
and scientific research of foreign countries.

Discussion. The concept of reforming local self-government and territorial
organization of power in Ukraine, the action plan developed for its implementation, one of
the main tasks of reforming local self-government is determining the achievement of the
optimal distribution of powers between local self-government bodies and executive power
bodies and the creation of effective territorial communities as the primary link of the
administrative-territorial system [3]. As part of this reform, fundamentally new processes of
activating and improving forms of accountability and responsibility of local self-government
bodies have begun in Ukraine. However, despite successful examples of the implementation
of legal and organizational tools to improve the quality of local government activity, not all
issues of implementation of the principle of accountability and responsibility of local self-
government bodies defined by the Law of Ukraine "On Local Self-Government in Ukraine"
remain resolved.

Accountability is a concept that underlies effective local government in providing
quality services in the population’s most important areas of life. Accountability is the
adherence to processes, structures, and rules that ensure that those in public office act in the
public interest, not in their self-interest. In countries with a stable democracy, accountability
is an essential feature of effective local governance, which determines the behavior of public
officials to timely inform about their activities and ensure fair treatment of the public.
Accountability helps officials not forget whom they represent, make valuable decisions in the
community’s interests, and involve people in evaluating these decisions. Moreover, from the
analysis of some foreign studies, it can be concluded that accountability is considered an
additional safeguard against possible corruption manifestations by representatives of local
authorities. Periodic implementation of legally defined forms of accountability can help curb
the worst abuse of power and make more responsible and fair decisions. On the other hand,
even where corruption is not widespread, a lack of accountability can undermine public trust
in local authorities [4, p. 2; 5].
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The experience of decentralization reform in many European countries, particularly those
in the "socialist camp", suggests that accountability can lead to a positive environment where
citizens and other stakeholders are recognized as contributing to the quality of the decision-
making process. When combined with citizen participation tools, accountability can help ensure
that the community’s experience, knowledge, and critical analysis add value to and strengthen
decisions made by local government officials. Officials should be aware of that side of
accountability, which involves monitoring declarations of assets of elected or appointed
representatives of local authorities. Knowledge and understanding of the legislative and
institutional framework for accountability are essential if elected representatives are to become
role models for political integrity.

The content of the concept of "accountability” in the theoretical developments of foreign
and domestic authors has different shades of meaning. Accountability implies that bodies and
officials who organise the use of mechanisms must, firstly, report on the use of tools and
consideration of public suggestions and the reasons for their non-consideration; secondly, create
and highlight information so that there is an opportunity for internal and external monitoring [6,
p. 315]. In some domestic sources, the accountability of local self-government bodies allows the
use of such tools as audits, codes of ethics, and supervision [7, p. 32; 8]. O. Petryshyn, describing
the experience of implementing local self-government reform in Latvia [9], analyses the issue of
accountability of local authorities through administrative supervision, thus combining the issues
of accountability and responsibility. S. Sprindis demonstrate a similar position: "accountability
is based on the right of citizens to information, which includes the responsibility (both political
and administrative) of politicians" [10, p. 42]. When applying the institution of responsibility of
local self-government bodies, specific mechanisms must be defined: 1) annulment of decisions
of local self-government bodies in case of violation of the procedure or non-application of the
instrument where it is mandatory; 2) bringing to legal responsibility employees, officials and
deputies [11, p. 7; 12; 13]. It is evident that without a detailed regulatory expression, the principle
of accountability and responsibility to territorial communities of their bodies and officials,
defined in Art. 4 of the Law of Ukraine "On local self-government bodies in Ukraine", can be
interpreted in different ways in the legislation and practice of foreign countries. Therefore, one
of the scientific tasks is to determine the features of its interpretation and implementation typical
for the world’s leading countries, taking into account the application of this experience in
national law-making.

In European countries, where local government experience is considered universal by
law, the activities of local authorities are based on a legal system that includes norms of
international and national law. So, we have to say that the legal regulation of local government
in terms of implementing the principle of accountability and responsibility of its bodies is
conditioned by the effect of international agreements of universal and regional importance. This
issue is becoming more and more relevant because when implementing the elements of a
particular model of governance, local authorities must focus on universal norms; this is
especially characteristic of European countries, where the law forms a separate dense legal
system, preferring to spread the standards of local self-government to all member states of one
or another European association. Such uniformity is due to the effort to create and ensure the
implementation of measures for providing high-quality and effective services to the local
population, the need to define clear accountability criteria and, as a result, to increase the
efficiency of the activities of local self-government entities by the standards of democratic
management of processes at the local level.

According to O. Chernezhenko, the development by international organizations of new
global norms and regional tasks regarding the importance of local democratic development is
another trend that shapes local self-government [6, p. 315]. Models that ensure the right to freely
elect representative bodies are laid down in many universal and regional international
conventions. For Ukraine, in terms of adequately implementing the principle of accountability
and responsibility of local self-government bodies, it is essential to focus on the law-making of
European regional organizations. The functioning of the institution of local self-government in
European countries is supported by several international acts, among which the European Charter
of Local Self-Government occupies a leading place. To achieve the goals declared during the
Budapest Conference of Ministers, which formed the basis of the Budapest Resolution on Local
and Regional Governance (2005), local and regional governance standards were developed for
the member states of the Council of Europe. During 2005-2009, the CDLR Committee prepared
recommendations related, among other things, to the accountability and responsibility of local
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authorities, including Recommendation (2007) 4 of the Committee of Ministers of the Council
of Europe regarding public services provided to local and regional authorities (January 31, 2007);
Recommendation (2007) 12 of the Committee of Ministers of the Council of Europe regarding
institutional support for the activities of local and regional levels of public administration
(October 10, 2007); Recommendation (2009) 2 of the Committee of Ministers of the Council of
Europe regarding assessment, audit and monitoring of citizens’ participation in social and
political life at the local level (March 11, 2009) [14; 15, p. 19-20] and others.

Accountability helps to ensure fairness, and efficiency in decision-making and resource
allocation, contributing to the prosperity of democracy, economy and society. To this end, the
Congress of Local and Regional Authorities of the Council of Europe adopted the European
Code of Conduct for all persons involved in local and regional administration, encouraging local
and regional authorities and associations of local and regional authorities to develop appropriate
educational programs in integrity management and to provide advisory services, to help your
staff identify and resolve potential ethical risk areas and conflict of interest situations. In Article
4 of the Code, accountability is revealed through responsibility, or at least in their integral
combination: "all participants are responsible for their decisions and actions and must be ready
to provide their detailed justification™ [16]. The Explanatory Note to Article 4 of the Code states
that this article sets out the fundamental idea that those who have the right to represent others
and be public can be held accountable for their performance and conduct. Accountability refers
to the institutional process of determining who is responsible for what and to whom.
Accountability is a normative basis for retrospective assessment of individual or institutional
behavior [16].

The Center for Expertise and Reform of Local Self-Government of the Council of Europe
developed the Strategy of the Council of Europe on innovation and good governance at the local
level, which was adopted at the 15th European Conference of Ministers of the Council of
Member States, responsible for local and regional administration (Valencia, October 15-16,
2007) and approved by the Committee of Ministers of the Council of Europe in 2008 [17]. The
strategy also contains a list of twelve principles of good democratic governance, including
openness, transparency, accountability and responsiveness. These principles of good democratic
management or control create their new philosophy, which takes into account modern
challenges, crisis manifestations, limited resources, increasing needs and democratic demands
of people and allows implementing local policies under these conditions in the most acceptable
way for people and all interested parties [17, 18, 19]. To implement the European strategy of
innovation and good governance at the local level and to simplify the understanding of these
principles within the framework of the implementation of the "Transparent Ukraine" project, it
was proposed to highlight six main principles, including the principles of transparency, citizen
involvement, and accountability [20].

International standards of local self-government put forward requirements for improving
approaches and determining further steps toward local self-government reform in Ukraine. A
special place in the changes that should occur belongs to the increase in the level of responsibility
of local self-government bodies for their activities. Therefore, it is essential to study the
experience of foreign countries, mainly European countries, to determine approaches to
improving the procedures for its provision. However, it would not be enough to argue the need
to consider this experience in the European integration course of Ukraine because many countries
in the European Union offer and reproduce their peculiarities of local government organization.
The main factor in studying the experience of European countries on the path of local
government reform is the reception of those best practices that will benefit Ukraine, taking into
account our state’s historical, social and political development patterns.

Conclusions. So, having studied the foreign experience of implementing the principle of
accountability and responsibility of local self-government bodies, it is possible to formulate the
following findings and proposals.

1. One of the essential prerequisites for realizing various local interests is the formation
of competent territorial communities, the legislative determination of their status and
competence, and the implementation of the principles of effective self-government. Ukraine is
at a defining stage of decentralization reform, which should fundamentally change approaches
to the social purpose of local self-government and legislative regulation of the activities of local
self-government bodies by European standards. Given this, the functional role of local self-
government bodies should be strengthened in combination with accountability and responsibility
for their activities.
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2. Having analysed the scientific works of foreign authors and the legislation of EU
member states (Poland, Lithuania, Latvia, Romania, Bulgaria, the Czech Republic, etc.), it
is possible to conclude that there are common positions in the interpretation of
accountability and responsibility of local authorities. Accountability implies that local self-
government bodies and officials must report on their activities, taking into account the
public’s suggestions by providing information through appropriate means so that there is an
opportunity for internal and external monitoring. Furthermore, accountability should be
considered in combination with responsibility, which includes specific mechanisms defined
by law to bring officials to legal responsibility and cancel decisions of local self-government
bodies in case of violation of rules.
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ABSTRACT

The article examines the content of the principle of accountability and responsibility of local self-
government bodies through the prism of legislation and scientific research of foreign countries. It was
emphasized that after signing the Association Agreement with the European Union and receiving the status
of a candidate for membership in the commonwealth, the integration of Ukraine into the EU and NATO as
a national consensus reached a higher quality level. The reform of decentralization of power, which is part
of the European integration course, is objectively connected with the reception of the best practices of local
government functions in foreign countries. Attention is focused on the fact that, in contrast to the models
of local government and the activities of the bodies representing it, the unfamiliar experience of
implementing the principle of accountability and responsibility of local self-government bodies in domestic
and foreign science has been insufficiently researched.

One of the essential prerequisites for realizing various local interests is the formation of effective
territorial communities, the legislative determination of their status and competence, and the
implementation of the principles of effective self-government. Furthermore, Ukraine is at a defining stage
of decentralization reform, which should fundamentally change approaches to the social purpose of local
self-government and legislative regulation of the activities of local self-government bodies by European
standards. Given this, the functional role of local self-government bodies should be strengthened in
combination with accountability and responsibility for their activities.

It is concluded that there are common positions in the interpretation of accountability and
responsibility of local authorities in the scientific works of foreign authors and the legislation of the EU
member states. Accountability implies that local self-government bodies and officials must report on their
activities, taking into account the public’s suggestions by providing information through appropriate means
so that there is an opportunity for internal and external monitoring. It is emphasized that accountability
should be considered in combination with responsibility, and its content is revealed.

Keywords: accountability, responsibility, local self-government, decentralization, European
integration.
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THE CURRENT STATE OF COMPLIANCE WITH CHILDREN’S RIGHTS
IN UKRAINE AND THE PREREQUISITES FOR THE USE OF FOREIGN PRACTICE
FOR THE FORMATION OF A MECHANISM FOR THEIR ADMINISTRATIVE
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Anapiii CobGakapb, Ouexcangpa Hecrepuosa-Cobakapp. CYYACHHMII CTAH
JOTPUMAHHSA TIPAB JUTUHHM B YKPAIHI TA IEPEAYMOBH BUKOPHUCTAHHSA
3APYBI)KHOI TIPAKTHUKH JJISI ®OPMYBAHHS MEXAHI3MY IX AIMIHICTPATUBHO-
HOPABOBOI'O 3AXHCTY NOJIILIEKO. VY HaykoBiii poOOTi JOCITIIKEHO A0CBIA 3apyOlKHUX KpaiH y
chepi aIMiHICTPaTHBHO-TIPABOBOTO 3aXUCTY JiTel Bim HacHIbCTBAa. HaromoiieHo Ha 6aratoacrneKTHOCTI
(opM i MeTOIIB Iep>kaBHOTO BIUTMBY Ha cepy opraHisanii yMOB AJIs TOBHOLIIHHOI peasti3anii JiThbMH CBOIX
IIpaB i 3aKOHHUX 1HTEPECiB, IepeadadeHNX 3aKOHOAABCTBOM IHIINX KpaiH.

V3aranpHeHHs 3apyODKHOTO JIOCBiy aJMiHICTPaTMBHO-TIPABOBOTO 3aXUCTy IIpaB AWTHHU
3aCBIUUIIO, IO CHCTEMa 3a0e3NeueHHs Oe3MIeYHOT0 AUTHHCTBA HEPO3PUBHO OB S3aHA Ta JOMOBHIOETHCS
NISUTBHICTIO IHCTUTYTIB TPOMAISTHCBKOTO CYCIIJIbCTBA, SKi 3/IHCHIOIOTH MOHITOPHHT PiBHS 3aXHIICHOCTI
niTed. mpaBa Ta (OpPMyBaHHS MPOIMO3UIIKA OpraHaM Jep>KaBHOI BIagM IIOJO IOKPAIIEHHS CTaHy
JIepKaBHOTO 3aXHCTY MIPABOBOTO CTAaTyCy AUTHHHU. BUKopucTaHHS 3apy0i>kKHOTO OCBIAY aMiHICTPATHBHO-
MPAaBOBOTO 3aXUCTy MPaB TUTHHHU JOBEJIO MOLIIBHICT: MiABUIICHHS PiBHSA NMPO(ITAKTHKU COIATLHOTO
CHPITCTBa IUIIXOM 3alPOBA/DKEHHS aJJPECHUX COLIAIBHUX IOCIYr Ha PIiBHI TEPUTOPIalbHOI rpoMajH
ciM’sIM 3 ZITBMH, SIKi OTPEOYIOTh COLiaIbHOT MiTPUMKH; PO3BHTOK CIMEHHHMX ()OpPM BHXOBAHHS JiTEHi-
cHpIT Ta JiTel, 1M030aBIEHUX OATHKIBCHKOTO IIKIYBaHHS; 3allpOBaKEHHS E(QEKTHBHOI CHCTEMH
MPUTSATHEHHS 10 aJMIHICTPAaTHBHOI BiIMOBIiNaNBbHOCTI OaTBKIB, SKi HEHAIEKHUM UYHHOM BHKOHYIOTh
0aThKiBCBKI O0OB’SI3KH; 3alPOBA/KCHHS €IEMEHTIB IOBEHAIBHOI IOCTHIII — CHEUialli30BaHUX CYAIIB Y
ciMEeHUX crpaBax 3arajJbHUX CYIiB, SKi CIELIaNi3YIOThCS Ha PO3TJISAII CIIPaB IIOJI0 BUPIMIEHHS CIIOPiB Mk
0aTbKaMH PO YYACTh Y BUXOBaHHI TUTHHH, MicCIIe 11 IpOKUBaHHS, IPH3HAYCHHS AJIIMEHTIB, BCTAHOBJICHHS
OMIiKa/MKIyBaHHS, YCHHOBJICHHS, [M030aBJicHHS OaThbKIBCHKUX TpaB abo BimiOpaHHS IUTHHH O3
no36aBiicHHs 0AaThKiB 6aTbKiBCHKUX MPAB TOIIIO.

Knouosi cnosa: oumuna, npasa OumuHu, OXOPOHA OUMUHCMEA, AOMIHICIMPAMUBHO-NPABOSULL
3axucm oimeil, 106EHAbHA I0CMUYIsT, 1086EHANLHA NPEBEHYisl, 3apyOiNCHULl D0CEIO.

Relevance of the study. Protection of children’s rights is one of the priorities in every
country, because the level of their safety and protection, the state of their development is one of
the indicators of a civilized and developed society. It is in childhood that the fundamental system
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of human moral values and personality qualities is formed. The protection of children’s rights is
not narrowed down to the formation of a normative and legal framework, is not limited to the
legislative activity of the state, it is a completely diverse set of measures, among which the
conditions of the child’s existence, the environment occupy the main places. Moreover, these are
also certain criteria for a child’s understanding of his rights and awareness of these rights by
others. Protection of children’s rights is a priority of a developed legal state, which is provided
by the Constitution of Ukraine, in Art. 51 of which it is noted that the family, childhood,
motherhood and parenthood are understood as food [1].

Recent publications review shows the urgent need to find new ways to protect childhood
by means of administrative law, including by studying foreign experience in this regard and
implementing its positive achievements in the law enforcement practice of Ukraine. This is
precisely what Ukrainian legal scholars emphasize in their scientific works, in particular:
R. Opatskyi [2], L. Nalivayko [3], V. Moroz [4], N. Krestovska [5], O. Maksimenko [6],
N. Kolomoets [7], O. Navrotsky [8] and other.

Ukraine is, in fact, a very young state, so it is too early to talk about the perfect
development of normative and legal regulation in the field of protection of children’s rights. In
this aspect, the negative statistics regarding the increase in the number of cases of crimes against
children, bringing people to administrative responsibility for the improper fulfillment of parental
rights, as well as the high level of juvenile crime, indicate the need to study and research the
positive international experience of the developed countries of the world regarding social, legal,
criminal-legal, administrative and legal protection of the rights of the child and, taking into
account domestic legislation, the institutional component and cultural and historical
development of our country, its introduction into the sphere of law enforcement.

The article’s objective is to find out the current state of children’s rights in Ukraine and
to determine the prerequisites for the use of foreign practice for the formation of a mechanism
for their administrative and legal protection by the police.

Discussion. Violence against children is currently a real threat to the development and
formation of Ukrainian society, because cruel treatment of these persons in the future turns them
into socially maladjusted people, unable to create a full-fledged family, to be good parents, and
is also an impetus for the reproduction of cruelty in towards relatives and friends.

According to statistical data in Ukraine, psychological (48 %) and physical violence
(31 %) are the most common forms of violence between parents and children. The lack of an
effective system of guarantees for the protection of children’s rights in Ukraine is one of the
most acute problems, which leads to an increase in legal nihilism and a decrease in the level of
indicators of the functioning of public administration entities. The need to provide administrative
support for the protection of children’s rights in accordance with generally recognized
international standards necessitates the reform of Ukrainian legislation.

Ukraine is one of the rule-of-law states that pays enough legislative attention to the
protection of childhood. Today, there are about fifty normative legal acts on the social and legal
protection of childhood, in particular: the Constitution of Ukraine (Articles 24, 27, 51-53), the
Family Code of Ukraine, the Law of Ukraine of May 23, 1991 No. 1060-XII "On Education",
Law of Ukraine dated June 1, 2000 No. 1768-III "On the Protection of Childhood", Law of
Ukraine dated February 28, 1991 No. 796-XI "On the Status and Social Protection of Citizens
Affected by the Chernobyl Disaster”, Law of Ukraine dated November 21, 1992 No. 2811-XII
"On state assistance to families with children”, Law of Ukraine dated November 16, 2000 No.
2109-1I11 "On state social assistance to disabled children and disabled children”, Law of Ukraine
dated June 2, 2005 No. 2623-1V "On the Basics of Social Protection of Homeless Citizens and
Homeless Children", Law of Ukraine dated January 13, 2005 No. 2342-1V "On Ensuring
Organizational and Legal Conditions for Social Protection of Orphans and Children Deprived
parental care" and others.

However, in the presence of a sufficiently large and developed regulatory framework on
childhood protection, the actual implementation of established norms faces serious difficulties.
On the one hand, the cause of this state of affairs is negative processes in the sphere of economy,
education, health care, culture, etc. On the other hand, we can make sure that the legislation of
Ukraine regarding the protection of children’s rights is more declarative than practical in nature.
Therefore, there is a need for effective protection of the rights of the child, and a fairly
widespread problem that needs to be solved is the questioning of the child regarding the detection
of signs and caused consequences of violence, where the child was a witness or became a victim.
Such situations are quite traumatic for the children’s psyche, but not in all cases the appropriate
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attention is paid to it by the relevant institutions.

The Law of Ukraine "On Prevention and Combating Domestic Violence" states that "a
child who has suffered from domestic violence is a person who has not reached the age of 18
and has experienced domestic violence in any form or has witnessed such violence" [9]. Having
studied the decisions of the European Court in which a similar topic is defined, it is necessary to
refer to the case "Yeremia against Republic of Moldova", which states that if a child observes
systematic violence against one of his parents from the other side, he himself is a victim of
violence from the state and has the right to protection [10].

Therefore, there is a need to acquire special knowledge, skills and communication skills
with a child. The basis of effective interaction with a child is the observance of a number of rules
related to the presence of a person who has knowledge of psychological, physical and age-
specific features of the child’s development, peculiarities of age-appropriate communication,
mastery of skills necessary for effective communication with the child and a safe environment
for the child.

In order to implement an effective child protection system, it is necessary to implement
certain methods to improve the situation in the sphere of prevention and combating domestic
violence. For example, it can be implemented by educational institutions and their employees,
who should be more actively involved in detecting facts of domestic violence and necessarily
and urgently report the facts to the children’s service and the police station.

Hundreds of thousands of people in the country suffer from domestic violence. According
to official data, the police registers more than a hundred thousand complaints of domestic
violence per year. But no more than 20 % of victims of violence turn to human rights defenders.
Thus, a question arises in the study of international experience.

Each state forms a national system for the protection of children’s rights in accordance
with its own socio-cultural, historical, economic, legal, and organizational standards. Regarding
the general typology of systems for the protection of children’s rights implemented in different
countries, the following models can be distinguished:

1) "Child protection™ — normative and organizational activity aimed at protecting the
rights and interests of the child from circumstances that negatively affect his development, health
and life;

2) "Support of families in which children are raised" — provision of support and
protection of families with children, implementation of various services and mechanisms of
interaction with families in order to ensure the conditions of upbringing and development
of children in them;

3) "Child development" — the system combines both work with families and protection of the
rights and interests of the child, at the same time it is "child-oriented" — the child is the center of the
system of protection and support. In most European countries, policies on care and protection of
children combine elements of family support, protection of rights and child development, but each
country has differences regarding the priority directions of policies in this area.

The main provisions of international standards in the field of combating domestic
violence are based on a deep awareness of the inadmissibility of such violence, which is a gross
violation of human rights. Among the most important international legal documents, we consider
it expedient to include the UN Model Law on Domestic Violence, adopted on February 2, 1996
by the UN Commission on Human Rights.

According to the United Nations Special Rapporteur on violence against women, Radhika
Kumaraswamy, the purpose of this model legislation is to serve as a drafting guide for legislators
and organizations seeking to lobby for their legislative mandate for comprehensive legislation
on violence against women.

It is worth noting that the UN Model Law on Domestic Violence aims to ensure that the
actions of a law enforcement officer in the event of a report of domestic violence are set out from
a technical point of view and require due consideration of each request for assistance and
protection. There are clear cases of response upon arrival at the scene, which include the existence
of a protective order in the event of its violation, a real danger of violence or its escalation, and the
existence of facts of violence in this family in the past. At the same time, the speed of response to
the statement must be adequate in those cases when it comes not from the victim of violence, but
from another person, who can be anyone (a witness, a friend or relative, medical assistance, a
representative or a center for assistance to victims of violence and etc.).

At the same time, the model law recognizes that domestic violence cannot be resolved by
legal means alone. This orients the state and society to the adoption of complex social, moral-
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ethical, psychological, and pedagogical measures in addition to regulatory and law enforcement
measures. It is also important to focus the state authorities on providing victims of domestic
violence with both operational and long-term assistance, as well as training specialists on legal
issues and services for victims of domestic violence.

The use of the provisions of this law orients states to strengthen the fight against domestic
violence and offers various forms, the use of which appears to us to be very effective and
promising. We consider it no less promising to study and implement the significant experience
of regulatory and organizational measures aimed at preventing domestic violence, developed by
countries in Europe and the world.

Therefore, all actions regarding a child who is in difficult life circumstances are aimed at
protecting his rights and interests, eliminating the causes of such circumstances and ensuring
safe conditions for his maintenance and upbringing, providing him and his parents with a set of
necessary services and social assistance. However, in the context of our research, it is worth
analyzing the provisions of international legislation, with the help of which it will be possible to
modernize and bring domestic legislation closer to European and world standards.

Thus, the provisions of Austrian legislation aimed at preventing and combating domestic
violence are contained in the Civil Code, the Law Enforcement Code and the Security Service
Act, but a special legal act regulating the prevention and combating of domestic violence in
Austria is the Law on Protection from of violence in the family (last edition — 2004), which has
the force of law. We believe it is extremely important to include the legal protection of the victim
of violence by the offender through the procedures of eviction of the offender and the imposition
of a restraining order. The right to make appropriate decisions should belong to the powers of
the police [11, p. 160]. Belgian law treats domestic violence as a criminal offence. Domestic
violence refers to the scope of Art. 442 of the Criminal Code and is considered an accusation.
Domestic violence is now considered an aggravating circumstance, leading to a harsher sentence
[12]. Liability for domestic violence in Germany is established by criminal law and is defined
mainly as violence against women.

From the analysis of the legislation of many countries, we see that the phenomenon of
domestic violence is a painful issue for the legislator of each state. We believe that the issue of
domestic violence is quite relevant in our time, because right now we can see the trend of
"latency” of crimes, when the victim simply keeps silent about the violence committed against
him in the family. The legislation of each country should move in the direction that the victim
can safely complain about domestic violence, and it is equally important to establish a stricter
punishment system so that before committing domestic violence, a person thinks about the
negative consequences that may occur to him.

For example, a special family court has been established in Polish legislation for persons
under the age of 13 who have committed a criminal act. He takes into account all the
circumstances of the act and chooses the appropriate measure. There is also an institution that
helps the court — the District Center for Family Assistance. They help in crisis situations, conduct
interviews, cooperating with family curators. There are also such instances as family curators,
who may be at the family court and supervise families with difficult family circumstances. They
also specialize in children who have not reached the age of criminal responsibility [13].

As for Ukraine, in our opinion, there are not enough centers that provide
psychological help, despite the fact that family diagnostic and counseling centers are
practiced in Poland. These are centers that conduct psychological research in the field of
guardianship on behalf of the court.

It should also be mentioned that in the Netherlands, the care of children who have
committed a criminal offense between the ages of 12 and 18 is entrusted to voluntary child care
organizations, and the Government performs subsidiary functions. Even in this country there is
a voluntary offer — Stop Response, which is used for children under 12 years old. It manifests
itself in the fact that the child is told that she had another way out and is given the opportunity
to apologize [13].

We fully agree with O. Protsenko’s opinion that minors belong to a special legal category,
because due to age development and social immaturity, they are not able to fully assess the nature
and consequences of their actions, especially serious and especially serious crimes [14, p. 86].

The significance of juvenile issues is also reflected in the desire for international legal
regulation of the most important parameters, the formation of universal principles for
working with juvenile offenders for all modern states. It is for this purpose that the general
generic concepts of the categories "child"”, "minor" and "minor offender" are provided in the

ISSN 2078-3566 51



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

UN Convention on the Rights of the Child [15]. Despite the fact that these acts do not contain
an independent regulation of the administrative responsibility of a minor, we can single out
several principled provisions that are basic for the type of legal responsibility under
consideration.

It must be said that the functioning of the commissions for the affairs of minors and the
protection of their rights as a special separate legal institution is not a purely Ukrainian novel,
since there are more or less identical analogues in world practice. For example, a "non-judicial”
version of the organization of the system of juvenile rights protection bodies has developed in
Scotland, where attempts to create a specialized juvenile court were unsuccessful. This system
there is administrative in nature: special commissions conduct "Children’s Hearings" as part of
the Collegium, formed of members of the public who have undergone special training. A
decision on measures of influence, which can be appealed to the court, is made only after a
detailed consideration of the case, discussion of relevant issues with parents, social workers,
teachers and the child himself. That is, foreign practice shows that juvenile commissions can
function quite effectively in this area, and the preservation of this form in Ukraine, subject to
significant modification, can have real advantages over the judicial method of solving tort cases
involving minors.

In addition, the described Scottish commission system is recognized by the specialists of
the International Center for Child Development of UNICEF as progressive, as it allows to avoid
"unnecessary” contacts of a child or teenager with the judicial system. According to experts, such
consideration of cases of juvenile delinquency corresponds to the letter and spirit of the Convention
on the Rights of the Child. Countries of the world with different judicial systems have specialized
courts operating within the framework of juvenile justice, it seems to us that the Commissions
operating in Ukraine, provided they are reformed accordingly, can be considered as a fairly
successful alternative option. At the same time, one cannot ignore the positive aspects inherent in
the judicial resolution of tortious relations involving minors [16, p. 57-59].

As for existing family courts in other countries, we can name the US system, where
there are juvenile courts and family courts, and the family courts in France, which exist as
an experiment (originated in 1970-1972) [17]. Which also use many auxiliary services in
their activities. This practice is very positive, and it seems that Ukraine could "borrow" some
of the mentioned institutes, which would operate under the commissions for the affairs of
minors and the protection of their rights or guardianship and guardianship bodies. In the
light of the above, it should be noted that Ukraine needs further development and is not yet
sufficiently coordinated with the activities of juvenile commissions and the functional
purpose of such subjects of police law. Separately, it should be said about the possibility of
practical implementation of the elements of administrative delictology provided in the legal
regulations — certain powers are aimed at the implementation of the general preventive
function associated with informing the relevant officials about criminogenic factors that
stimulate the illegal behavior of minors.

Conclusions. Thus, the above-mentioned foreign practice of administrative and legal
protection of children indicates the multifaceted forms and methods of state-authority influence
on the sphere of organization of conditions for the full implementation of the rights provided for
by the law. The analysis of the considered forms of administrative and legal protection of the
rights of the child, which are used by other states, confirms the clear social orientation of the
functioning of all branches of the state apparatus, the focus on the priority of ensuring the rights
of the child in the state policy system.

The generalization of the foreign experience of administrative and legal protection of the
rights of the child proved that the system of ensuring a safe childhood is inextricably linked and
complemented by the activities of civil society institutions, which are engaged in monitoring the
level of protection of children’s rights and formulating proposals for state authorities to improve
the state of state protection of the legal status of the child.

The use of foreign experience in the administrative and legal protection of children’s
rights proved the feasibility of: increasing the level of prevention of social orphanhood through
the introduction of targeted social services at the level of the territorial community to families
with children who need social support; development of family forms of raising orphans and
children deprived of parental care; introduction of an effective system of bringing to
administrative responsibility parents who improperly perform parental duties; introduction of
elements of juvenile justice — specialized judges in family cases in general courts, specializing
in handling cases regarding the resolution of disputes between parents about participation in the
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upbringing of a child, the place of his residence, the appointment of alimony, the establishment
of guardianship/care, adoption, deprivation of parental rights or removal of a child without
depriving parents of parental rights, etc.
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ABSTRACT

The scientific work examines the experience of foreign countries in the field of administrative and
legal protection of children from violence. The multifaceted forms and methods of state-authority influence
on the sphere of organization of conditions for the full realization by children of their rights and legitimate
interests provided for by the legislation of other countries are emphasized. The generalization of the foreign
experience of administrative and legal protection of the rights of the child proved that the system of ensuring
a safe childhood is inextricably linked and complemented by the activities of civil society institutions, which
are engaged in monitoring the level of protection of children’s rights and formulating proposals for state
authorities to improve the state of state protection of the legal status of the child.

The use of foreign experience in the administrative and legal protection of children’s rights proved
the feasibility of: increasing the level of prevention of social orphanhood through the introduction of
targeted social services at the level of the territorial community to families with children who need social
support; development of family forms of raising orphans and children deprived of parental care;
introduction of an effective system of bringing to administrative responsibility parents who improperly
perform parental duties; introduction of elements of juvenile justice — specialized judges in family cases in
general courts, specializing in handling cases regarding the resolution of disputes between parents about
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participation in the upbringing of a child, the place of his residence, the appointment of alimony, the
establishment of guardianship/care, adoption, deprivation of parental rights or removal of a child without
depriving parents of parental rights, etc.

Keywords: child, child rights, child protection, administrative and legal protection of children,
juvenile justice, juvenile prevention, foreign experience.
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PROBLEMATIC ISSUES OF STAFFING CYBER TROOPS
OF UKRAINE UNDER MARTIAL LAW

Enyapn Pmxxo. TIPOBJIEMHI IIMTAHHSI KAJPOBOI'O 3ABE3IIEYEHHA
KIBEPBIMCHK YKPATHA B YMOBAX BOEHHOI'O CTAHY. V CTaTTi po3riIsaHyTO HepenyMOBH
CTBOpeHH: KibepBilicbk MiHicTepcTBa 000pOoHU YKpaiHH, TIOSBU MIEPBHHHUX IPABOBHUX JOKYMEHTIB, IO
MMOBHHHI y MaOYTHROMY CIIPHSTH PO3POOII BiAMOBITHOTO 3aKOHY Ta IMiJ3aKOHHUX aKTiB 3 I[LOTO MUTAHHS.
HaromnomryeTtscst, 010 HasiBHICTB B Y KpaiHi CHCTEMHE Cy0’€KTiB 3aXHCTy KIOEPHETUIHOTO IPOCTOPY JIePKaBU
B YMOBaxX BOEHHOTO CTaHy Ta y OIVIAHIN MEPCIEKTHBI CyCiICTBa 3 POCIICEKHM arpecopoM HE MOXE B
MOBHIH Mipi 3a0€3MeYUTH BUKOHAHHS 30pOWHUMHU CHJIaMH YKpaiHHU X OCHOBHUX (DYHKIIH IIOTO 3aXUCTy
KpaiHu. ApryMeHTY€eThCsl HEOOXiIHICTh CTBOPEHHs KiOepBiliChbK B Jep)kaBi 3 OIJIAqy Ha iX MOTEHUiiHUA
(yHKIiOHa Ta HOT0 BiAMIHHICTB BiJl TOTO, 10 MPUTaMaHHUN BXKe iCHYIOUMM B YKpaiHi cy0’ekTam Kibep
3axucry. [lpuainsersest yBara MUTaHHAM MiZ00py KaapiB N0 MaiHOyTHiX KiGepBiliCbK. 3a3Ha4yaloThes iX
¢dbopMu Ta BUIM 3 OTJIALY Ha YKpAlHCHKI peasil Ta CTaH IPOMAASHCHKOTO CycHinbcTBa. [T03HAYAIOThHCS
icCHyIo4i B JepykaBi mpoOJeMH CIIiBOpall [IepKaBHUIIBKUX IHCTHTYLIH 3 Cy0 €KTaMH TPOMaIChKOi
iHIiaTHBY y cdepi 3axucTy Kibepmpocropy. HaBonsThes mpukiIamy MOTEHIIMHMUX Ta peanbHUX (akTiB
MOpYIIEHh 3aKOHONABCTBA 3 OOKy IIPaBOOXOPOHHMX OpTraHiB II0 BiJHOIICHHIO [0 TPEICTaBHUKIB
TpOMaJICHKOI Kibep CIiTBHOTH.

[poronyroThCst miaxoan 10 (GopMyBaHHS KaJpOBOTO pe3epBy KiOEepBIHCHK 3 ypaxyBaHHIM iX
cy0’ekTHOCTI. B mporeci DOCTIDKEHHST apryMEeHTYEThCsS TBEpXKEHHS PO Te, W0 PO3BHTOK BOEHHOL
curyanii B KpaiHi oOyMOBIIOE HEOOXIJHICTh BHECEHHS KOPEKTHB a0 IulaHy peanizauii Crparerii
kibepbesnekn Ykpaiuu, 3arBepmkeHoi y 2021 pori, 3 MeTor akTHBi3alii po3poOKH BiIIOBITHOTO
3aKOHOMPOEKTY 31 CTBOPEHHS KiOEPBIHCHK.

KoncraryeTscst, o BiICYTHICTD HAJIEKHOI TUHAMIKH y MIUTaHH] 3aKOHOTBOPYOCTI 3 I[bOTO ITUTaHHS
mo30aBisie 30poiiHi cuii Ykpainu MiHicTepcTBa 000pOHH CBOEYACHOTO CTBOPEHHS 1 HAJaHHS HUM JIi€BOTO
IHCTPYMEHTY MPOTHIiI BOPOTOBI 32 3aXHCTy KpaiHW. Y BHCHOBKY BHCIIOBIOIOTBCS IMPOMO3HUIII MO0
MOXJIMBUX IIXOMAIB Y KaApOBOMY 3a0e3leyeHHi KiOepBilicbk Ha MiArOTOBYOMY Ta IMMPOMDKHOMY eTarax
3aIyCKy LBOTO JIeP’KaBHUIIBKOTO iIHCTHTYTY.

Knrwouosi cnosa: Cmpameein ribepbesnexu, xibepsiiicoka Minicmepcmea oboponu Yxpainu,
Kaopose 3abesneuennss Kibepsilicbk, 3aKoHoOAsue 3abe3nedeHHs: KiOepsilicbK, CIGNpaysi OepiCa8HUX
opeanig 3 IT-ghaxisysmu.

Relevance of the study. Over the last 20 years of their existence in Ukraine, entities
providing cyber protection and countering illegal manifestations in the field of information
technologies have gone through various stages of development — from creation, filling with
personnel potential to certain achievements. And although the system of cyber entities has
acquired permanent features over the years, it did not meet the needs of our society in view of
the threats brought by russian military aggression. The main problem was the improper
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coordination of the actions of already existing subjects of combating cyber incidents in view of
the need for operational support of the main subject of state protection in the conditions of martial
law — the armed forces of Ukraine. The situation that developed at the beginning of 2022 made
it impossible for the armed forces of Ukraine to effectively implement operations against the
enemy using the cyber environment. Therefore, in conditions where objectively all signs point
to a real cyber war with the participation of Ukraine, there was a need to create such a new entity
as a cyber force in the structure of the armed forces of Ukraine with the subsequent need for their
personnel support.

Hostililies on the territory of Ukraine with the russian aggressor have been going on since
2014. However, in the issue of ensuring the security of the state’s cyberspace, appropriate
measures were taken rather slowly. That is why the full-scale invasion, which began after a series
of cyber attacks, was so unexpected for the state leadership and so effective for the enemy. The
effectiveness of domestic cyber defense actors at the beginning of this stage of hostilities left
much to be desired. The formation of a new state strategy of cyber defense, which provided for
the formation of cyber troops, on the eve of these events did not allow to fully resolve urgent
issues with the formation of their personnel potential. In addition, the interaction of the military
with existing subjects of cyber units would not allow to conduct defense cyber operations,
military computer intelligence, combat use of information systems, conducting information
operations in computer systems, or strategic information operations (which are not at all allow
the expansion of the range of subjects of interaction in view of the need to preserve state and
military secrets).

Therefore, in the conditions of martial law in Ukraine, there is an urgent need to find
effective approaches to the recruitment of cyber troops units and the earliest possible start of
their operation.

Recent publications review. The personnel policy of Ukraine regarding the training of
specialists for various subjects of cyber defense was formed with an inherent national feature,
which can be characterized as interdepartmental disparity and the absence of the necessary
comprehensive state approach. At the same time, the borrowing of international experience can
be characterized as having a fragmentary nature.

The issue of providing the personnel potential of domestic subjects of cyber units at
various times was investigated in their works by scientists: M. Butuzov, A. Volobuev,
V. Havlovskyi, V. Golubev, M. Gutsalyuk, K. Ismailov, V. Kudinov, M. Litvinov, O. Manzhai,
A. Marushchak, L. Palamarchuk, S. Pekarskyi, K. Titunina, V. Khakhanovskyi, V. Tsimbalyuk,
V. Chernei, S. Chernyavskyi, V. Shelomentsev and others.

However, the modern aspects of staffing cyber troops of Ukraine under martial law
remain unexplored. Also, taking into account the novelty of the issue, there is a lack of works
devoted to the formation of a personnel reserve and the strengthening of cyber protection and
cybercrime countermeasures existing in Ukraine by specialists in the field of information
technologies. All this determines the relevance of this article and determines its purpose.

The article’s objective. The article is devoted to the study of issues of staffing of the
cyber forces of Ukraine in the conditions of martial law and ways of solving problematic issues
related to them at the stage of formation of the legal field.

Discussion. Russia’s full-scale invasion of Ukraine was preceded by a series of global
cyberattacks on our cyber infrastructure. About 100 government and state information resources
and systems were attacked. In fact, we got a full-scale cyber war, which in the previous 8 years
had a preparatory period on the part of the aggressor and many cyber attacks in relation to our
country.

Anticipating such a scenario of development of events, certain measures were taken by
state leaders. Thus, during 2021, a number of regulatory acts were issued. Among them are
Decree of the President of Ukraine dated August 26, 2021 No. 446/2021 "On urgent measures
for state cyber defense” and Decree of the President of Ukraine dated August 26, 2021
No. 447/2021 "On the Cybersecurity Strategy of Ukraine™ [1, 2].

The specified normative acts introduced the creation of cyber troops in Ukraine. The
recruitment of specialists in the field of IT was started in various forms: from anonymous through
specialized chat-bots to centralized questionnaires with the formation of an appropriate database
of specialists [3]. Although cyber troops will be part of the Ministry of Defense after the adoption
of the relevant law, future cyber fighters are planned to be distributed among various structures
responsible for cyber security: Security Service of Ukraine, State Special Communications,
Cyber Police, National Security and Defense Council, National Bank of Ukraine, Ministry of
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Digital Transformation, Ministry of Defense, Armed Forces of Ukraine and intelligence.

It should be emphasized that among the main reasons that led to the implementation of
the initiative of specialists in the creation of cyber security in Ukraine is definitely the aggression
of the russians in cyberspace in relation to our country, as well as the gradual and steady
integration of the country into the alliance with NATO and the European Community. However,
it is appropriate to note that the creation of cyber troops in the state and ensuring their effective
functioning is not a matter of months, but of years. Yes, the United States Cyber Command or
USCYBERCOM was officially formed in 2009, and unofficially — at least 20-30 years ago. The
main tasks of USCYBERCOM are the centralized conduct of cyber warfare operations,
management and protection of US military computer networks [4]. That is, the preparatory
period for the official appearance took a period that Ukraine, taking into account the realities of
the military situation, cannot afford. Currently, the US has 9,000 cyber troops, the UK has about
2,000, and russia has about 1,000.

At the start, according to various assessments of experts, the quality of the domestic cyber
defense system during the war ranged from sufficient (in the eyes of government sector experts) to
unsatisfactory (in the opinion of independent experts). In these conditions, the message that the help
of IT specialists and the initiative implemented by the state would be extremely relevant is
unconditional. However, in fact, we have a situation in which only dozens of specialists out of
thousands who submitted questionnaires are involved in cooperation. The question arises why such a
situation has arisen? Why have extremely valuable specialists for the country been in the deaf
"reserve" for a year already, who cannot find a direct application to counter the enemy in cyberspace?
Or are there not enough curators from the representatives of the state sector at specialized entities, or
was the purpose of the questionnaire exactly the same as it was declared? There is a picture of
establishing cooperation with representatives of the population. By the end of 2022, the result is
minimal from possible.

Another problem became clear on the eve of a full-scale invasion. This is the opening of
criminal proceedings against the most qualified domestic IT specialists who offered their
services to the state in order to fight against scammers. After several attempts to establish
constructive interaction and join forces with the relevant state structures, they were at least
demoralized, and in fact neutralized in this direction [5]. A typical example of this is the
Ukrainian Cyber Alliance (UKA) [6]. One of the co-founders of the company stated that after
such actions on the part of the state authorities, the cyber alliance will not make any night calls
for help, there will be no publications, there will be no consultations day and night for various
state law enforcement agencies. Cooperation stopped [7]. Among the non-state entities that have
declared war on the russian authorities is also the international hacker network Anonymous [8].
Currently, it also operates independently, demonstrating its unconditional effectiveness in the
enemy’s cyberspace [9].

During the years of military confrontation with Russia, we have many shameful facts of
sabotage, collusion and treason on the part of representatives of various branches of the state
sector (the non-military surrender of Crimea, the llovai cauldron for volunteer battalions,
demining of passages to the Kherson region, storage of javelins in warehouses instead of the
front line in February, 2022, etc.), which will receive their legal assessment after victory [10].
As for the protection of representatives of the Ukrainian Cyber Alliance from criminal
prosecution, such attempts by representatives of the legislative authority have already taken place
[11]. In our opinion, the situation requires immediate measures of influence on the part of
international partners, who during the period of martial law actually ensure the existence of
Ukraine as a state with their help.

The reason is that the sphere of cyber defense of the state in Ukraine, due to its specificity,
is extremely conservative, closed and practically inaccessible for control by the domestic public.
Undoubtedly, one of the possible options for the cooperation of cyber specialists with law
enforcement structures can be implemented within the framework of confidentiality [12].
However, the specified examples so far testify to the opposite. In any case, the Ukrainian
experience shows that the state system and bureaucracy do not allow state structures to be as
mobile, operational and use social networks as patriotic hacker organizations [13, p. 120].

In the conditions of the continuation of military mobilization, a certain number of
specialists in the field of information technologies will enter the ranks of the armed forces of
Ukraine, for whom, in view of the state interest, the computer is a more rational weapon than
any other. The mechanism of identifying and attracting such specialists to cyber troops or its
reserve should work to prevent their possible loss on the battlefield.
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According to O. Reznikov, cyber troops cannot be staffed through military commissars.
Because they must have a high level of training and a high monetary maintenance, which
corresponds to the market salaries of IT specialists, plus a social package, in order to be willing
to serve in these troops. At the same time, he points out that Ukraine has a personnel reserve
from which cyber troops can be formed, but it is not possible to limit oneself only to active
military [14].

In our opinion, the above should be considered taking into account that the previous Cyber
Security Strategy of 2016 had a number of gaps, and only 40 % of its goals were implemented.
Therefore, corrections should be made to the Strategy Implementation Plan for 2021 based on
the results of the activities of cyberspace entities, taking into account our achievements and
experience gained even before the end of hostilities with the aggressor. Only then will Ukraine,
as one of the main subjects of modern cyber warfare, have a chance not only to form its cyber
armies, but also to become a trend of progressive changes in the formation of new international
structures of collective security, including in cyberspace.

Conclusions. Therefore, it should be stated that staffing the future units of the cyber forces of
the Ministry of Defense of Ukraine is one of the main components of the state’s security in the period
of military confrontation with the enemy, and the effectiveness of cyber forces is the key to victory
over the enemy in cyberspace. At this stage, efficiency should be realized through constructive
cooperation of law enforcement and military structures with the population — in our case, specialists
in the IT field. However, the pace of development of the national draft law on the creation of cyber
troops significantly lags behind the successes of the Armed Forces at the front, namely its adoption,
entry into force and further implementation of the provisions in practice risks taking place already
after Ukraine’s victory over racism. Therefore, in our opinion, in the absence of legal norms, within
the framework of which the Ukrainian cyber forces will eventually operate, at the current stage we
can only talk about the formation of a personnel reserve, which in turn should be temporarily attached
to the existing subjects of cyber defense of the state and go through their first stage of professional
development.
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ABSTRACT
The article examines the prerequisites for the creation of cyber troops of the Ministry of Defense
of Ukraine, the appearance of primary legal documents, which should in the future contribute to the
development of the appropriate law and by-laws on this issue. It is emphasized that the presence in Ukraine
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of a system of entities for the protection of the cyber space of the state in the conditions of martial law and
in the perspective of the neighborhood with the russian aggressor cannot fully ensure the fulfillment by the
armed forces of Ukraine of their main functions regarding the protection of the country. The need to create
cyber troops in the state is argued in view of their potential functionality and its difference from what is
inherent in cyber defense entities already existing in Ukraine.

Attention is paid to the issues of recruiting personnel for future cyber troops. Their forms and types
are noted in view of Ukrainian realities and the state of civil society. The problems of cooperation between
state institutions and subjects of public initiative in the field of cyberspace protection in the state are
indicated. Examples of potential and actual violations of legislation by law enforcement agencies in relation
to representatives of the public cyber community are given. Approaches to the formation of the personnel
reserve of cyber troops are proposed, taking into account their subjectivity. Signs of procrastination,
unprofessionalism, bureaucracy, sabotage and treason on the part of representatives of state bodies,
neutralization of efforts by representatives of the active cyber community, lack of proper consolidation of
efforts with all sectors of society in matters of state protection in the field of information technologies are
indicated.

In the course of the research, the statement that the development of the military situation in the
country necessitates the need to make adjustments to the implementation plan of the Cybersecurity Strategy
of Ukraine, approved in 2021, is argued in order to intensify the development of the corresponding draft
law on the creation of cyber troops. It is noted that the lack of appropriate dynamics in the issue of law-
making on this issue deprives the Armed Forces of Ukraine of the Ministry of Defense of the timely creation
and provision of an effective tool for countering the enemy for the protection of the country. Proposals are
made regarding possible approaches to the staffing of cyber troops at the preparatory and intermediate
stages of the launch of this state institute.

Keywords: Cyber Security Strategy, cyber army of the Ministry of Defense of Ukraine, personnel
support of cyber army, legislative support of cyber army, cooperation of state bodies with IT specialists.
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Pocrucias Mosmuanos. MYHILUTIAJIBHA BAPTA B YKPATHI: CYYACHUI CTAH TA
NEPCHEKTHUBMU AISIVIBHOCTI. V¥ crarTi focnimkeHo npodieMy QisiIbHOCTI MyHIIUIIAIBHOT BAPTH B
VYkpaiHi Ta BU3HAUEHO MEPCIEKTHBH ii MOJambInoi HisuTbHOCTI. HaronomeHo Ha TOMy, IO MOIIMPEHOIO
€BPOTIEHCHKOI0 TEHACHIIIEI0 CYYacHOCTI € AeUeHTpaji3amis Mojimii Ta peaiizamis NPUHIOWINY CHiJIBHOT
BiJITIOBiTaTBHOCTI 32 CTaH MyOIiuHOI O€3MeKH i MOPAIKY Ha TEPUTOPIl MOMIEHCHKOTO 00CITyrOBYBaHH,
0 € BTiUIEHHSAM 3aranbHoi mpakTuku Community policing”. Ocradnst ycmimHO iMIuieMeHTOBaHA y
TISUTBHICTB MOJIIIEHCHKUX CTPYKTYpP 0araTh0X PO3BHHYTHX KpaiH CBITY.

3pobneHo BHCHOBOK, IO Il mepenbadae [AeNETyBaHHS OKPEMHX MONINEHCHKUX (QyHKITIH
HEJIEP)KABHUM CTPYKTYpaM, LIO JO3BOJSIE IMEBHOI MIpOK pO3BaHTaXHMTU' JEpKaBHY MOMILIK0 Bif
pO3TIsIy i BHpILICHHS OPAMHAPHUX KOHQIIKTHUX CHUTYyallii Ta THIIOBUX MPABOIOPYIIEHb, LIO HE
BUPI3HSAIOTHCS BHCOKUM CTYNEHEM CyCHiibHOI HeOesmeku. J[ns migTpuMaHHs piBHS NPaBOMOPSIKY Ha
HaJIeKHOMY DiBHI MICIIEBUMHU OpraHaMH BiaJu B YKpaiHi CTBOPIOIOThCS NPHHIMIIOBO HOBI CTPYKTYpH,
HaJliJIeHI OKpEeMUMH TOJTeHiCbKUMHU (QyHKIISIMH — MyHIIIUITaNbHA BapTa.

OOrpyHTOBAHO, IO 30CEePEIKEHHS 3HAYHUX IOBHOBA)KEHB B MEXAaX OHI€T IHCTUTYIIT HAa TepUTOPIi
rpoMaJii MaTHMe HACJIAKOM MOCHJICHHS KOPYIIiHHNX PU3HUKIB Ta MOTCHUIHUX 37I0BXKUBAHb CIY>KOOBHUM
CTAQHOBHIIEM. A TOMY NPEpPOraTHBY MyHILIMITATBHOI BApTH Ha 311HCHEHHS! OXOPOHHOI AisTTBHOCTI JAOL{IBHO
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BiIKMHYTH. 3 iHIIOrO OOKy, 3aKOHOJAaBYE 3aKpiIUICHHS LHOTO I{HCTUTYTY BHMarae, HacamIepes,
BU3HAUEHHS NPUHLIMUIIB 1 CTAHAAPTIB AISUTBHOCTI MiIPO3ALIIB MyHIIIUIIANBEHOT BApTH, IXHE BIOPSAKYBaHHS
Ta o0mik. be3 1mporo BecTn MOBY HpO HaJeXHUH KOHTPOJb 1 HaIJIA 3a I€I0 IHCTUTYIIEI0 BOAYAETHCS
HEMOXKITHBUM.

[epcrieKTUBHUM HaNpsIMKaMH JisTIGHOCTI MYHIIUITANBHOT BapTH B YKpaiHi BU3HAYEHO HACTYIIHI:
a) IpUHHATTS 0a30Boro 3akoHy; 0) CTaHAAapTH3alis — NPUHHATTA THIIOBOTO CTAaTYTy; B) BCTAaHOBJICHHS
TPaHUYHUX MEX YUCEIBHOCTI 0COOOBOTO CKIIAAY Ta (piHAHCYBaHHS; T') YHi(iKaIlisl OAHOCTPOIO.

Knrwuogi cnosa: myniyunanona eapma, KOMyHaibHe NIONPUEMCMB0, NYORTUHULL NOPAOOK i be3nexa,
npUMyc, 83a€MO0Is.

Relevance of the study. Since 2015, the National Police has been operating in Ukraine
as a central executive body that serves society by protecting people’s rights and freedoms,
fighting crime, and maintaining public safety and order. One of the principles of police activity
is interaction with the population on the basis of the partnership (Article 11 of the Law), which
provides for close cooperation and interaction of the police with the population, territorial
communities and public associations on the basis of partnership and aimed at meeting their
needs [1].

At the same time, a widespread European trend of modern times is the decentralization
of the police and the implementation of the principle of joint responsibility for the state of public
safety and order in the territory of the police service. The corresponding trends are the
embodiment of the general practice of "Community policing”, which has been successfully
implemented in the activities of police structures in many developed countries. Among other
things, this involves the delegation of certain police functions to non-state structures, which
allows to a certain extent to "relieve" the state police from examining and solving ordinary
conflict situations and typical offenses that are not distinguished by a high degree of public
danger.

In contrast to European trends, in Ukraine the issue of the functioning of non-state
institutions endowed with police powers is insufficiently developed. At the same time, local self-
government bodies today create structures with different legal status, which are entrusted with
the performance of certain police functions within the territorial boundaries of the respective
communities.

Recent publications review. Problems related to the participation of the population in
ensuring public order and security are traditionally the focus of police scientists. Among others,
the works of O. Vdovychenka, O. Kobzarya, O. Kuznichenko, M. Loshytskoho, V. Orlova,
S. Shevchenko, A. Fomenka, O. Yunin and many other specialists. Separately, let us point out
the monographic research of Yu. Topchiy, devoted to the administrative and legal aspects of the
activity of communal security enterprises (municipal guard).

The article’s objective is to highlight the current state and prospects of the municipal
guard in Ukraine.

Discussion. Today, the National Police in Ukraine is developing in accordance with
European standards for the organization of law enforcement forces. Along with attempts to
reform individual components of the police system (police services and units), too little attention
is paid to the issue of involvement of the local population in the protection of public order and
security in the territory of the community. In turn, it should be recalled that the basis of the
activities of the police forces of developed European countries is the practice of "Community
policing", i.e., the interaction of state and non-state forces for the common goal of protecting
public order and security.

As noted by B. Logvynenko and I. Kravchenko, the common international term
"Community policing" can act as a guide for improving the police’s activities and building its
interaction with society on the basis of partnership, and has as its goal cooperation with
individual citizens, groups of citizens, public organizations to identify and solve problems that
negatively affect quality of life and the state of law and order in specific settlements, districts
and regions [2, p. 4].

In the Soviet period, such cooperation was achieved by a wide combination of coercive
and ideological methods, when police in the USSR was facilitated by the so-called "voluntary
people’s wives", formed by employees of enterprises, students, and workers. After Ukraine
gained independence, the ideological component was rejected, while the principle of
voluntariness was preserved. As a result, in accordance with the Law of Ukraine "On the
Participation of Citizens in the Protection of Public Order and the State Border" dated
22.06.2000, the right of citizens of Ukraine to create public associations for participation in the
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protection of public order and the state border in accordance with the Constitution and in
accordance with the procedure established by this Law was established border, assistance to local
self-government bodies, law enforcement agencies, the State Border Service of Ukraine and
executive authorities, as well as officials in preventing and stopping administrative and criminal
offenses, protecting the life and health of citizens, the interests of society and the state from
illegal encroachments, as well as saving people and property during natural disasters and other
extraordinary circumstances [3].

In practice, this led to the formalization of such cooperation, because most of the relevant
formations were created on paper, and real cooperation was reduced to the realization by their
participants of the right to purchase traumatic weapons without real assistance of the police in
law enforcement activities.

Positive developments in this matter took place after the formation of the National Police
in 2015 and the implementation of a number of local initiatives such as "Neighborhood Watch",
"Sheriffs for New Communities"”, etc. However, it should be noted that positive local practices
do not spread at the national level, which cannot be considered correct. Despite the declaration
of a crime prevention strategy, the state lacks conceptual strategic documents on its organization
at the departmental and national levels. Crime prevention occurs without a centralized approach
to involving the public in this process, which deprives the police of such an important partner as
society in combating crime.

In response to the current situation, local authorities created fundamentally new structures
endowed with separate police functions — the municipal guard. Having analyzed the Constitution
of Ukraine, national and international legislation, V. Orlov concludes that the legal basis for the
creation and operation of the municipal guard in Ukraine is built on four basic levels:
1) Constitutional level (fundamental norms, law enforcement and law enforcement norms);
2) Legislative level (prohibitory norms, regulatory norms); 3) International level (international
norms and standards, international acts on maintaining public order); 4) Local level (statutes of
territorial communities, decisions of local councils on the creation of a municipal guard, local
acts regarding the granting of powers to the municipal guard) [4, p. 67].

In general, one should agree with the proposed systematization of the legislation related
to the functioning of the municipal guard in Ukraine. The most important thing to point out is
that no key legal act regulating the status of the municipal guard in one or another city in Ukraine
has been adopted. This leads to the fact that the formed structures differ significantly among
themselves in terms of the scope of powers, methods and forms of activity, etc.

Among the main problems related to the normative and legal regulation of the activities
of the municipal guard, S.l. Shevchenko, indicates the absence of such regulation at the
legislative level. The expert emphasizes the expediency of adopting the Law "On the Municipal
Guard", the norms of which would establish the powers of the guard, including the maintenance
of public order and security, crime prevention and security activities as the priority areas of the
guard’s activities, the administrative and legal status of the guard, would determine the sources
of funding (local budget of the community), accountability and control of representatives of the
municipal guard [5, p. 552].

Partially agreeing with the above, we would like to point out that the concentration of
significant powers within one institution on the territory of the community will result in increased
corruption risks and potential abuse of office. And therefore, in our opinion, the prerogative of
the municipal guard to carry out security activities should be rejected. On the other hand, the
legislative consolidation of this institution requires, first of all, the determination of the principles
and standards of activity of municipal guard units, their arrangement and accounting. Without
this, it will not be possible to talk about proper control and supervision of this institution.

The already mentioned V. Orlov provides a thorough classification of subjects of law
enforcement activity, which will help us determine the place of the municipal guard among other
organizations and officials at the local level. The following are proposed to be classified as
private entities: a) private security companies; b) private detective associations, or detectives
carrying out their activities individually. Communal (public) subjects of law enforcement
include: a) municipal guards; b) municipal parking inspections; c) municipal employees carrying
out law enforcement activities (specialists in interaction with law enforcement bodies and
ensuring public order and public order; inspectors for the protection of law and order and public
order; instructors in informing the population about the prevention of violations; public order).
Public subjects of law enforcement activities include: a) public formations for the protection of
public order; b) security coordination offices; ¢) public assistants of the precinct police officer
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on a voluntary basis [6, p. 263-264].

Having determined the place of the municipal guard from among other subjects of
relations in the law enforcement sphere, one should refer to the draft legislation. Thus, the draft
law "On Municipal Guard" No. 2890 dated 05/18/2015 should be considered an attempt to unify
the status of municipal guards. The draft stipulated that: "Municipal guard is an executive body
in the system of local self-government, created in accordance with the procedure established by
this Law, with the aim of ensuring the protection of public order, legality, rights, freedoms and
legitimate interests of citizens in the territory under its jurisdiction city councils of the regional
and/or republican Autonomous Republic of Crimea, the cities of Kyiv, Sevastopol, as well as the
jurisdiction of the village, settlement, city council of the territorial community formed as a result
of a voluntary association, and is maintained at the expense of the appropriate local budget"” [7].
It should be noted that the mentioned project did not find support in the Verkhovna Rada of
Ukraine despite its adoption in the first reading and significant interest in it by local self-
government bodies.

As indicated on the Internet resource of the Association of Cities of Ukraine, the municipal
guard is a community-controlled mechanism for ensuring law and order. The creation of municipal
law enforcement agencies is provided for by the Concept of Reforming Local Self-Government
and Territorial Organization of Power in Ukraine (Decree of the Cabinet of Ministers of Ukraine
dated April 1, 2014 No. 333). The guard will be financed from the funds of the relevant local budget
and will perform the role of a community-controlled mechanism for ensuring law and order in the
territory of the relevant administrative-territorial unit. When maintaining public order, municipal
guard units will interact with national police units, exchange operational information, conduct joint
activities, etc. The creation of a municipal guard is supported by European experts, based on the
experience of EU countries. Experts of the Council of Europe, in particular, point out that the
strengthening of the role of local self-government in the sphere of ensuring the protection of public
order is necessary within the framework of the decentralization of power and the reform of local
self-government [8].

0. Vdovichenko also points to the foreign experience of the functioning of the municipal
guard as a component of local self-government bodies. The specialist notes that the legal basis
for the activities of the municipal guard in Poland at the state level is a special legislative act,
and at the local level — the statute of the municipal guard. He also considers it possible to solve
the problem of determining the status of the municipal guard by adopting the appropriate law
and relying on the positive practice of Poland [9, p. 7].

If the status of the municipal guard is still not defined at the legislative level, the situation
is the opposite at the local level. Yu. Topchii, comes to the conclusion that communal security
enterprises (municipal guards) created by local self-government bodies are subjects of authority
that perform management functions to ensure the implementation of the law enforcement policy
of the state and the protection of the rights and interests of the territorial community, man and
citizen [10, p. 197].

We cannot agree with the stated thesis. For example, the Decision of the Dnipro local
council of the VII convocation dated 21.02.2018 No. 51/30 "On the approval of the Statute of
the Communal Enterprise "Municipal Varta" of the Dnipro City Council in the new version",
established that the purpose of the creation and operation of this enterprise is economic activity
to achieve economic and social results and for profit. And the subject of economic activity for
the realization of this goal is the provision of a number of functions. Among such functions:
provision of services for the protection of citizens, as well as the property of citizens, legal
entities under private and public law, conducting patrols on the streets of the city in order to
detect violations of the rules of city improvement, protection of officials of the Dnipro City
Council during the performance of their official duties [11].

Some scientists and human rights defenders express their concerns regarding the granting
of appropriate powers to utility enterprises, because security activities are regulated by the
relevant Law and are a licensed type of economic activity. In addition, it creates grounds for
considering the municipal guards as local armed structures subordinate to local authorities.

From the foregoing, the problem of the need to find appropriate mechanisms to preserve
the principle of independence in the activities of the municipal guard emerges. Of course, such
enterprises are on the balance sheet of local budgets, which are obviously different, as are the
capacities of individual territorial communities. And here we return again to the need to unify
the relevant structures, which can be done by adopting the relevant law.

Conclusions. In conclusion, | would like to note that the legal status of the municipal
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guard in Ukraine remains uncertain and deconsolidated. In order to solve the problem that arose
around the diversity of approaches to understanding the status and tasks of the municipal guard,
it is necessary to adopt the Law of Ukraine "On Municipal Guard". As for the tasks and functions
of the municipal guard, the legal status of its employees, we do not support the identification of
the corresponding structure with the prospects of the formation of the municipal police. The
police is a professional body (state or local funding) in contrast to the municipal guard, which is
staffed by local residents without the status of civil servants.

We consider the following to be promising areas of activity of the municipal guard in
Ukraine: a) adoption of the Basic Law; b) standardization — adoption of the Model Charter;
c) establishment of the upper limits of the number of personnel and funding; d) unification of
uniformity.
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ABSTRACT

The article deals with the problem of the activity of the municipal guard in Ukraine and defines the
prospects for its further activity. It is emphasized that the widespread European trend of modern times is
the decentralization of the police and the implementation of the principle of joint responsibility for the state
of public safety and order in the territory of the police service, which is the embodiment of the general
practice of "Community policing”. The latter has been successfully implemented in the activities of police
structures in many developed countries of the world.

It was concluded that this involves the delegation of certain police functions to non-state structures,
which allows to a certain extent to «relieve» the state police from considering and solving ordinary conflict
situations and typical offenses that are not distinguished by a high degree of public danger. To maintain the
level of law and order at the appropriate level, local authorities in Ukraine are creating fundamentally new
structures endowed with separate police functions — the municipal guard.

It is substantiated that the concentration of significant powers within one institution on the territory
of the community will result in increased corruption risks and potential abuse of office. Therefore, it is
advisable to reject the prerogative of the municipal guard to carry out security activities. On the other hand,
the legislative consolidation of this institution requires, first of all, the determination of the principles and
standards of activity of municipal guard units, their arrangement and accounting. Without this, it is
considered impossible to talk about proper control and supervision of this institution.

The following are the prospective directions of municipal guard activity in Ukraine: a) adoption of
the Basic Law; b) standardization — adoption of the Model Charter; c) establishment of the upper limits of
the number of personnel and funding; d) unification of uniform.

Keywords: municipal guard, communal enterprise, public order and security, coercion, interaction.
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STOPPING CRITICAL BLEEDING BY WORKERS
WITHOUT MEDICAL EDUCATION

Tersna [IlakynaoBa, TI'anna Bigaak. 3YIIMHKA KPUTHYHHUX KPOBOTEY
IMPAIIIBHUKAMM BE3 MEJMUYHOI OCBITH. B HaykoBiii po6oTi 30CepemkeHO yBary Ha
0COOJIMBOCTSIX HAJAHHS JOMEIWYHOI JOMOMOTH IJIsI 3yNHHKH KPUTHYHUX KpPOBOTEY HEMEAUIHHMH
MpaliBHAKAMH B IIUBUIPHUX Ta BIHCHKOBHX YMOBaX. 3ayBak€HO, III0 B YMOBaX ChOTOJCHHS HABITH 30HU
HaJIaHHA JOTIOMOTH MOXYTh Pi3KO 3MiHIOBATUCH i TOZ1 HAJaHHS JOMEIUYHOI JOMOMOTH IPOBOIUTHCS B
3aJIeKHOCTI BiJI YMOBHOI 30HH HaXOPKEHHS MOTEpHisIoro Ta pATiBHHKA. Cepel MieBHX 3ac00iB 3yMUHKH
KPUTHYHOI KPOBOTEUI PO3IJITHYTO THCK, TYPHIKET, TAMIIOHA{y 3 THCHYTOIO HOB’SI3KOI0 Ta OCOOIMBOCTI iX
3aCTOCYBaHHS. APryMEHTOBAHO 3allepPeUeHHs] BUKOPHUCTAHHS CAaMOPOOHUX MPUCTPOIB, SIKi NPALIOIOTH 110
THUITY TYpHIKeTa.

[ pyHTYIOUHCH HA PEKOMEH/IAIliSTX OOHOBUX MEUKiB, IHCTPYKTOPIB, BosoHTepis, CoTCCC, Llentpa
TECTYBaHHS TYPHIKETIB HAaJaHO Ha3BU TYPHIKETIB Ta IHIIUX MPHUCTPOIB, PEKOMEHAOBAHUX Ui 3YMHHKU
KPUTUYHUX KpoBOTeY. Tako HaTaHO MPOIO3MMLIi IMOA0 MiABUIIECHHS PiBHSA JOMEIUYHOI MiATOTOBKU 3
3YMHUHKA KPUTHYHOT KPOBOTEUl Y HEMEMYHHX MPAL[iBHHUKIB.

Knrwuoei cnosa: xpumuuni Kposomeyi, Macueni Kposomeui, mypHikem, mamnoHaod, HemeouuHi
NPayieHuKl, OOMeOUUHa 00NOMo2d.

Relevance of the study. The urgency of the mentioned topic both in peacetime and during
the period of military aggression of the russian federation on the territory of independent Ukraine
does not raise doubts. As is known, more than 92 % of the victims of the accident are victims of
critical blood edema. Previously, the causes were the consequences of road traffic accidents,
fights, industrial injuries, accidents, etc. Today, these are massive rocket strikes on residential
buildings, multi-surface areas, office centers, parking lots, petrol stations, critical infrastructure
facilities, educational institutions, kindergartens, cultural institutions, health care facilities,
industrial enterprises. Therefore, for the population, law enforcement officers, volunteers,
military, all ordinary citizens need basic knowledge and skills to stop critical bleeding.

Recent publications review. Some aspects of pre-medical care for victims were
considered by both domestic and foreign colleagues, in particular: A. Biryukova, M. VVoronkova,
A. Voynarovych, |. Dubivka, S. Huriev, M. Horbachova, D. Giannoulopoulos, I. Golovan,
E. Jill, V. Zaborovsky, N. Kotliar, lu. Kuntsevych, V. Kryliuk, G. Letsas, P. Malanchuk,
O. Maslak, O. Myslyva, O. Maslyuk, V. Nor, O. Nykyforova, S. Overchuk, V. Tertyshnyk,
Te. Theodore, D. Surkov, V. Cherniakhovskyi and others. However, the current conditions
require additional research on such an important topic as stopping critical bleeding.

The article’s objective is to study the peculiarities of providing pre-medical assistance
for stopping critical blood tests by immediate workers in civilian and military conditions.

Discussion. In the Soviet literature description of blood father always touched the
classification of the injured vessel, in particular, captain, venous, arterial, parenkhimatozna. In
recent years, pre-medical training has reached a new level, has moved away from a large volume
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of theory and has a more practical orientation. Therefore, it is important for immediate workers
to recognize critical or massive bleeding, which means a large loss of blood (more than a half-
liter of each wound) in a short period of time (several minutes) and requires immediate action to
stop.

Pre-medical specialists currently distinguish external and internal bleeding. To provide
assistance, it is important to identify the bleeding that is life threatening. Out of all life
threatening conditions, the most dangerous are external bleeding from the extremities and
"vulva" bleeding (neck, groin, groin). If you do not stop such bleeding, a person can be killed
for several minutes. Massive (or critical) bleeding from the extremities is the most common cause
of death that can be prevented (approximately 2/3 all deaths that could have been prevented) [2,
p. 91]. It is important to understand that the final stop of bleeding is carried out by medical
personnel in health care facilities, and rescuers on the scene can only temporarily stop bleeding.
At the same time absence of consciousness or pulse, a pale skin does not always indicate
bleeding. Scientists recommend to pay attention to the following signs of massive bleeding:
pulsating or rapidly leaking blood from the wound; a bottle of blood on a rapidly-growing
clothes; the lood of the blood around the victim; amputation or separation of the limb [1, p. 28].

Using the known MARHE algorithms, XABCDE or CABCDE will check for the
presence of massive blood flow, even if none of the above symptoms are immediately visible to
exclude their presence. We pay attention to areas of neck, underarms, groats, upper and lower
ends. Methods of blood flow stop represent a discussion issue among the experts of
premeditational help. However, the rule of three "T" works always, that is: A tournament
tamponade-stamping bandage. It is clear that direct pressure on the wound or the clamping of
large vessels above the wound is always used to help the victim and is passed to all the mentioned
"T", i.e. laying of a tournament, or tampon, or a pressing bandage. In case of self-help, of course,
pressure can not always be done.

For stopping critical bleeding there is a lot of specially created structures, including
turnstiles and other means.

CoTCCC Recommended Devices & Adjuncts:

Combat Application Tourniquet (CAT) Gen 7

Combat Application Tourniquet (CAT) Gen 6

Ratcheting Medical Tourniquet —Tactical (RMT-T)

SOF Tactical Tourniquet — Wide (SOFTT-W)

Tactical Mechanical Tourniquet (TMT)

TX2 Tourniquet (TX2)

TX3 Tourniquet (TX3)

Emergency & Military Tourniquet (EMT)

Combat Gauze (CG) Z-Fold (QuikClot Combat Gauze)

Celox Gauze, Z-Fold 5’

ChitoGauze

X-Stat, Single Applicator

iTClamp

Absolutely effective means for quick stopping of massive blood flow from the ends is
tournament, in literature it is described as a jam with a twist. Apart from the ones mentioned in
the list above, the tournament Kits of the leading Ukrainian producer of blood-stop jguts "RICH-
Tourniquet"”, which are equipped both civilian and military pharmacies, are widely used in
Ukraine. It is a special construction, which in any weather conditions, in wet, snow-covered,
contaminated condition, when heated or severely cooled, quickly stops mass bleeding of the
extremity and will withstand extreme renumbering [11].

It should be noted that in the modern period of full-scale invasion of russia on the territory
of our state, military medical personnel recommend "RICH-Tourniquet" along with the world-
recognized "CAT". In our opinion, it is very convenient when providing self-help, because the
metal gate allows to open the tournament from martial position with one sharp movement and to
lay very quickly on the injured end with one hand.

The quality of the tunkets is a guarantee of stopping critical bleeding and, as a result,
saving the life of the victim. However, in recent years Ukraine has been provided with a lot of
low-quality products as humanitarian aid. Unfortunately, the practice of combat doctors testifies
to numerous counterfeits of both domestic and foreign manufacturers. The instructions for such
pseudo turnstiles also indicate false information, for example, "do not delay" or "relax after two
hours". We hope that the reason for this is a lack of awareness about critical blood flow and
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underestimation of the negative consequences caused by them. The price of such a kidnapping
is someone’s life!

Recall, the turnstile put on clothes or directly on the skin 5-8 cm above (proximal) from
the wound. If it is difficult to determine the place of bleeding, the gut is put as high as possible,
but not on the sugla. The effectiveness of the tournament’s teaching is determined by stopping
bleeding and the absence of pulse lower (distal) from the wound. It is necessary to indicate the
time of teaching (on the tournament itself, on the skin of the injured, for example, on the cheeks
or on the head) immutable marker. If the victim has his own turnstile — put it first. Your
tournament is for you. It is not recommended to put your gut to other victims. When laying
turnstiles injured rescuer should use gloves [2, p. 92].

It should be noted that in some outdated literature specified time to lay the tournament in
summer and in cold season. The law prohibits attempts to relax or withdraw the jute until the
injured medical has been taken into account. Instead of the tournament use a rubber gut like
Esmach. Quite effective, however, has its drawbacks. First, he will be torn by improper storage
conditions. Also, very uncomfortable when providing self-help with one hand, cannot be applied
directly on the skin, etc.

Of course, we could not give attention to tamponade. Wound amination is more often
used in places of "vulva" blood edema (groans, groin) — in places where it is impossible to put a
gut, but also apply also on extremities, especially with a large layer of muscles (hips, shoulders).
Do not tamper with the body cavity (black, chest, small pelvis, head). The essence of the tamping
is to compress the broken vessels in the wound with a large amount of material (bandage, gauze).
Often use special hemostatic gauze or bandages — a material, highlighted by special chemical
substances, which contribute to the creation of thrombus. After full filling the wounds carry a
direct pressure on the wound: If the tamponade with hemostat — not less than 3 minutes, if the
usual material — not less than 10 minutes [2, p. 92].

Really effective means to stop critical bleeding in those places where it is possible, ie
where you can press the finger. However, for medical workers does not cause problems with
work in the morning, large amount of blood, etc. Sometimes, rescuers without medical education
may have problems because of fear, fear of blood, the appearance of wounds and he will not be
able to effectively use this method.

The compression (pressure) connection is applied directly to the open wound of the
limb, neck, smell, smell or tamponade. Use clean cloth (preferably non-colored), gauze and
elastic bandages. In recent years, the most effective link has been the so-called "Israel
bandage". This is a special connection consisting of a sterile cushion and an elastic bandage
with a plastic compression element and a clip. When applying the injured compression
(pressing) connection to the open wound of the limb, the pulse on the limb below the bandage
should be determined [2, p. 93].

Also, almost all ordinary rescuers who have not passed the training course on stopping
critical bleeding, there is an idea to use self-made means with improvised screw-ins on the type
of "fabric and palitsa”. In this regard, we note that the place where the victim is located and
during which time he will be delivered to the hospital or transferred to medical personnel. In
combat conditions, when the evacuation of the wounded takes several hours instead of minutes,
this way stopping critical bleeding will definitely lead to the wrong consequences. So, before
using such a dubious method, the rescuer must answer his question whether he is ready to play
roulette and accept his mistake in the form of death of the victim?

Denying one means of stopping critical bleeding, you can offer an alternative. We agree
with experts who offer direct pressure on the wound with critical bleeding or higher wounds, for
example, the middle of the folds or the middle of the inner thigh when the lower extremity is
affected. Each rescuer will be able to exert pressure on the whole body on equal hands in the
elbows for 10-15 minutes, putting any tissue on the wound first. This way will stop bleeding and
allow in such a position to wait for medical care or rescuer with the tournament.

We would like to draw attention to the relatively new in Ukraine, but on positive
responses, an effective means is iTClamp, an advanced device for stopping bleeding. FDA-
approved bleeding at the extremities, in the groin and groin areas, on the head and neck — where
the wounds can easily be brought closer. Tightly closes the wound edges to reduce further blood
flow until the wound is surgically restored.

According to studies, iTClamp outperforms the usual dressing on wound due to patient
survival, survival time (>180 minutes) and total blood flow (120 cc). It is applied in seconds by
one hand and with minimal pain for the patient (1 on a scale of pain from 1 to 10). Creates a
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localized pressure without the help of hands, which quickly forms a stable clot and prevents
further blood flow. Localized pressure is still the easiest, time-tested way to control severe
bleeding. The search mechanism does not overcover distal perfusion as most jguts.

Application is intuitive — every medical worker with minimal training will be able to
immediately stop life-threatening bleeding, which is not subject to the imposition of a jgut (more
than 90 % of the success of application from the first attempt). This is the only effective product
for "help under fire" or in other situations where the competition cannot be cured. The device is
lightweight, portable and easy to adjust when needed.

ITClamp minimizes time spent on the event:

—easy application during mobile evacuation of the victims (e.g. ambulance or helicopter);

— eliminates the need for 3 minutes of manual pressure after dressing on wound;

— ideal addition to apply hemostatic bandage and can be imposed on most types of
clothing;

— controls bleeding in a stable and/or coagulant patient;

— creates the effect of the power multiplier;

— can be applied during initial assessment at sorting of mass victims;

— frees the hands of doctors to help other victims [12].

The legislative basis for the provision of premeditated care to the victims with critical
blood-edema is the order of the Ministry of Health of Ukraine No. 441 of March 09, 2022, which
contains the procedures for the provision of premeditated care, including those suffering from
massive external bleeding who do not have medical education, however, they must provide
medical care for their duties.

But such an algorithm is appropriate in civil life. During the shooting in the zone of direct
threat there are its peculiarities. In previous work we tried to draw attention to the first aid to
victims of rocket attacks on civilian infrastructure, which can be provided by both ordinary
citizens and persons who, in accordance with the Law of Ukraine "on emergency medical
assistance" are obliged to provide pre-medical assistance to the person in urgent condition [7,
p. 201]. These are rescuers of emergency rescue services, state fire guards, police,
pharmaceutical workers, passenger car drivers, flight attendants and other persons who do not
have medical education, but should have practical skills in providing pre-medical care [9].

Thus, during missile attacks it is necessary to define zones for providing assistance:

—adirect threat zone is the place where the action is carried out and there is a high threat
to life of the rescuer caused by external factors, or when the action of external factors is more
threatening for the victim than the damage received,

—an indirect threat zone is a place that is close to the combat zone and is likely to be
injured by persons providing pre-medical assistance;

— the evacuation zone is a place that is far from the place where the fighting takes place,
safe from the point of view of injury and from which the evacuation of the victims takes place
[3, 8].

The actions, sequence and volume of the provision of pre-medical care to the victims
will be somewhat different in each zone. In addition to the safety of the rescuer, who always
takes the first place. Therefore, in the red zone or a direct threat (also called "under fire") it is
necessary to find shelter and provide self-help. When the rocket is left in the building, a large
smoke is possible, which requires the use of a respirator, mask, cosine, etc. Limited visual
control does not exclude the possibility of providing pre-medical care, although it considerably
complicates it.

As we have already noted, the most dangerous are critical bleeding, which is possible to
stop even in this zone with the help of a tournament at the level of shoulder or thigh as high as
possible, while the time of laying, check other affected places and further examination of the
victim is conducted in the zone of the shelter. In case of a breach of consciousness and inability
to move the victim in the shelter or area of an indirect threat the victim should be returned to the
stomach or to a stable side position. When attempting to evacuate a victim in the shelter or the
next area, it is necessary to assess the safety of its implementation, taking into account the path
of movement of the victim, his body mass, threat of external factors, including combat actions.

In the area of indirect threat or closure, all actions are performed according to the
commonly accepted algorithm MARHE: assess the presence of external massive bleeding and if
it is available — place a blood-stop gut, put the wound under pressure or use direct pressure on
the wound; assess the progress of the respiratory tract by assessing the level of consciousness of
the injured person:
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— in advance by simple appeal: "Do you hear me?" If the victim does not respond — to
ensure the passage of respiratory tract and to estimate respiratory motion up to 10 sec. In the
absence of breathing, if possible, begin heart-lung resuscitation;

— in the presence of breathing and absence of consciousness: to maintain the passage of
respiratory ways — manually (by hands) or to ensure stable lateral position [8].

In recent years, many trainings have been held from Ukrainian instructors and foreign
partners in providing pre-medical care during critical blood tests, pre-hospital trauma, respiratory
disorders, etc. Getting the knowledge and skills on dummy-simulators can really achieve high
results, having a lot of wounded, and not to break, having found in zone of rocket attacks.

In view of the above, in order to achieve a high level of pre-medical preparation for
stopping critical bleeding, we fully agree with the proposals of scientists, in particular,
O. Misliva, O. Nikiforova, Yu. Kuncevych. Thus, the best standards of emergency care should
be implemented in police training and activities, in particular, derived from both: our own
research and positive foreign experience:

1. The use of interactive methodological approaches gives a stable result of long-term
actions in the training of TECC police officers. Further introduction of interactive forms of
TECC police training is an important aspect of modernizing the approach to premedical police
training.

2. Interactive methods of TECC police officers training are aimed primarily at increasing
the activity and motivation of cadets to educational and professional activities. Interactive
methods allow active use of passive learning in model or real situations of professional activity,
which improves the quality of training of future professionals.

3. Police training should be not only standardized but also unified to ensure the
completeness, integrity and continuity of maintaining the stable condition of the victim until he
or she receives qualified medical care in any country in the world; legal and coordinated work
of units designed to provide premedical care, based on algorithms of action both in everyday
situations and in crisis (extreme / emergency) situations.

In particular, A. Givati, C. Markham, K. Street "The bargaining of professionalism"
emphasizes the need for professional regulation and standardization of education in high-income
countries, as it not only indicates their political stability, but also has a positive effect on the
image of the institution and the demand for its specialists. Based on interviews with leading
paramedics, paramedic teachers and paramedic students in the south of England, these
researchers explore how paramedical education reforms have affected the professionalization of
paramedics and its development.

4. The integration of pre-medical care into the discipline "Tactical and special training"
is a mandatory and justified requirement for simultaneous performance of professional and
combat missions by police officers.

5. Algorithms for first aid provided by the police should be adapted to unforeseen
emergencies and describe the protocol of action in situations of unknown risk, as in the recently
adopted in March, 2020 protocol "Provision of medical care for the treatment of coronavirus
disease (COVID-19)" emphasis is placed on the absence at the time of approval of specific
antiviral treatment for coronavirus disease [8-10].

6. Modern interactive methods of TECC police officers training, especially role-playing,
are the most effective and appropriate, while more intensively used on various web platforms in
the form of quests or other types of gaming practices.

7. Foreign experience of training or updating the knowledge of TECC police officers
shows that even very short-term but intensive training on narrowly focused topics has a positive
effect. This requires investment in training, much of which can be obtained from partner
countries and joint research grants [4, p.131].

Conclusions. Thus, it should be noted that during the provision of pre-medical care,
immediate workers should distinguish civilian conditions from military ones that have certain
tactical characteristics. In the present situation, even in remote towns from the front-line zone,
shots of civilian infrastructure can occur, and then the provision of pre-medical assistance is
carried out depending on the condition zone of the victim and rescuer’s finding. Among the
effective means of stopping critical bleeding remained steel: Pressure, turnstile, tamponade,
which after the appropriate exercises can apply immediate workers.
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ABSTRACT

The scientific work focuses on the features of providing pre-medical care to stop critical bleeding
by non-medical workers in civilian and military conditions. It is noted that in today’s conditions, even the
zones of assistance can change dramatically, and then the provision of pre-medical assistance is carried out
depending on the conditional zone of the victim and the rescuer. Effective means of stopping critical
bleeding include pressure, a tourniquet, tamponade with a pressed bandage and the specifics of their use.
The objection to the use of self-made devices that work like a turnstile is argued.

Based on recommendations from combat medics, instructors, volunteers, CoTCCC, and the
Tourniquet Testing Center, names of tourniquets and other devices recommended for stopping critical
bleeding are provided. Suggestions for increasing the level of pre-medical training in stopping critical
bleeding among non-medical workers are also provided.

Keywords: critical bleeding, massive bleeding, turnstile, tamponade, immediate workers, medical
assistance.
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PREVENTIVE ACTIVITY OF THE JUVENILE PREVENTION POLICE:
THE EXPERIENCE OF THE USA AND WAYS OF ITS INTRODUCTION
INTO THE NATIONAL DOCTRINE

Kapuna Iliconska, Tersina Bopucenxo. INPEBEHTUBHA JISUIBHICTh IOJILII
IOBEHAJIbHOI MPEBEHIIII: TOCBIJ CINA TA HLJISIXH WOr0 BIIPOBAKEHHS VY
BITUU3HSHY JOKTPUHY. V cTaTTi po3risHYTO AisUTBHICTH MOMiLii AMEpHKH B chepi mpoTHIii Ta
MpOoQUIAKTHKA aAMIHICTPATUBHUX IIPaBONOPYIIEHb, IO BUYWHSIOTHCS MITBMH Ta BITHOCHO JiTEH.
3niliCHEHO aHali3 HOPMATHBHO-TIPAaBOBHX AaKTiB, SKi PETyJIIOIOTh MiSTIBHICTH NOMINIT Ta I1HIMX
Creniani3oBaHUX OpPraHiB 1 ycTaHoB y cnpaBax giteit y CLLA.

BcraHoBiieHO, 110 OJHIE 3 TPOBITHHUX MisTIBHOCTEH MOl foBeHanbHOI TpeBeHiii CIIA
BU3HAYAETHCS CTPATEriyHa CIIBIpals Ta JOBFOCTPOKOBI IUIAHU il AJIs OMEpeIKEeHHs TPaBONOpPYIIeHb
IITBMH, SK Ha 3arajlbHOHAI[IOHAIPHOMY Tak 1 Ha MicueBOMy piBHI. Bu3HaueHo, mI0 Cy4acHHMH
HampsIMKaMHu B aJMiHicTpaTuBHiil misubHOCTI mominii CIIA 1momo npodiakTHKe MpaBoOMOpPYIICHb, 0
BUHHSIOTBCS ITBMH €: IIUPOKE 3aCTOCYBAHHS aHai3y (haKTOpiB Ta MPHUYHH, IO MPHU3BOAATH 10 TUTIIHX
MIPaBOIOPYIIEHb, TAK 3BaHA IPEBEHTHBHA NEPCIICKTHBA; BUCOKHH aKIEHT Ha eKCIEPTHOCTI MOIIEHCHKIX
Ta I1HMUX (QaxiBmiB, $AKi 3alMalOTBCS MPOQIIAKTHKOI aIMiHICTPaTHBHUX MPABOIOPYIICHb, IO
BUHHSIOTHCS AITBMH.

BcTaHOBIIEHO OCHOBHI 3acaiu aIMiHICTPATUBHOI AisIbHOCTI IOBEHAIILHOT MOJILIT Ta iHIIMX OpraHiB
i yCTaHOB y crpaBax [iTeil 3apyODKHUX JepkaB, peaji3aiis sKMX MO)Ke OyTH JOILIJIbHOI0 B YKpaiHi.
AprymMeHTOBaHO, IO U8 YCHIIIHOI peani3auil MO3UTHBHOIO 3apyOiXKHOTO JOCBiZY, PEKOMEHIYEThCS
HOeTalHe Ta MOCTYIIOBE BHECCHHs 3MiH, a00 K, HAIPUKIIA/ 3aCTOCOBYBaHHs HOBEJ METOIOM IIJIOTHOTO
MIPOEKTY Ha OJTHII 3 0OnacTei un micTi. Taka MeTOIKa Ja€ MOKIIMBICTh TIPOAHAII3yBaTH Ai€BICTh 3MiH HE
3aIIKOJUBIIY TIPABOBii CHCTeMi, Jep>KaBHUM opraHam Tomo. KoxkHa nepkaBa NpoiImia cBill muIsix
PO3BHTKY Ta CTaHOBIICHHS, IO BiOOpa)kaeThCs B YHIKAJIBHOCTI KyJIBTYpPH, MPaBOBOI CBIJOMOCTI Ta
cBiTOCTIpUHHATTS. OOTPYHTOBAHO IPOIIO3HILT IIOI0 TAKUX HANPSIMKIB YIOCKOHAJICHHS.

Knrouogi cnosa: oumuna, misicnapoonuii oocsio, noniyis, CLIA, npoginakmuxa npasonopyuiens,
aoMinicmpamueHa OisibHICb.
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Relevance of the study. One of the priority tasks of the modern legal system is the
protection of the rights and interests of children. The child is not able to independently protect
his rights due to his age, psychological immaturity and dependence on the decisions of his
parents or other adults who take care of him. As a result, children cannot always seek legal help
on their own and are emotionally vulnerable.

Protection of the rights and interests of the child at an appropriate level is not only a matter
for one state, or for an underdeveloped state in the world. Today, this problem belongs to the
global problems of our time, in the solution of which each country participates individually, both
internally and globally, international organizations, communities, associations, agreements, etc.
All this is motivated by the need to reduce and prevent offenses committed by and against
children.

Juvenile prevention units of the National Police of Ukraine play an important role in
protecting the rights and interests of children. Therefore, the study of foreign experience of the
administrative activity of juvenile prevention units will make it possible to evaluate the
effectiveness and find ways to introduce the latest into the domestic doctrine. During the study
of the issue of the activities of the police of foreign countries in the field of prevention and
termination of administrative offenses committed by children or in relation to children, it was
proved that there are no modern comprehensive studies on this issue.

Research on this issue is also complicated by the fact that the police system of foreign
countries is not identical to ours. For the most part, the issue of juvenile prevention in foreign
countries is dealt with by state bodies of juvenile justice, which, unfortunately, have not been
created in Ukraine today. Therefore, mainly, we will study the outlined issues of our research
through the prism of broader issues, namely: activities of juvenile justice, prevention and
prevention of offenses against children and deviant behavior in the environment of minors. That
is, within the framework of our research, we will focus on those aspects that can contribute to
the improvement of the administrative activity of the juvenile prevention units of the National
Police of Ukraine.

Recent publications review. The study of foreign experience of the administrative
activity of juvenile prevention units was reflected to one degree or another in the scientific
studies of G. Tereshchuk, O. Semerak, O. Litvinov, K. Muranenko, O. Navrotskyi, A. Dzyuba,
I. Kravchenko, O. Druchek, I. Ishchenko, R. Opatskyi, I. Verba, R. Myronyuk, V. Moroz and
others.

The article’s objective is to study the activities of the American police in the field of
counteraction and prevention of administrative offenses committed by children and in relation
to children.

Discussion. First of all, we should note that administrative responsibility, as an institution
of administrative law, in the usual sense exists only in the countries of Eastern Europe. Thus, in
European countries, the activity of police officers in preparing materials for consideration of a
case in court is considered an administrative activity. Another difference between the
administrative activities of national law enforcement agencies and foreign countries is the
legislative acts that regulate their activities, as well as the imposition of sanctions on offenders.
For example, in the USA, the main source of law is judicial precedent, so there are no codes or
other types of codified laws that would regulate the activities of law enforcement agencies.
Instead, the activities of police officers are regulated by so-called acts of parliament — statutes
that are approved annually, or regulated by court precedents.

We would like to note that the police system of the United States is one of the least
centralized in the world, and its organization is complex, since there are about 40,000 police
units in the United States, and there is practically no clear hierarchical subordination between
them. Decentralized police systems can also include those operating in Great Britain and
Germany [11, p. 206].

J. Stanford in his study "Initiation of the legal process" [3, p. 206] noted that the history
of juvenile court dates back to the Illinois Juvenile Court Act of 1899. It is called "About
abandoned, homeless and criminal children”. Also in the study, Stanford described key trends in
the early history of the juvenile court, beginning with the establishment of separate juvenile
correctional facilities in the 1820° and ending with the development of critical case law analysis
in the 1930s. The Illinois statute distinguished between juvenile offenders and those 18 years of
age or older. Courts in the early nineteenth century, however, generally did not make this
distinction: children convicted of crimes and children who were abandoned, abused, or simply
very poor were often placed in the same institutions. Both criminal behavior and poverty were
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seen as threats to social order.

Today, the legal bases of police activity in the USA are the US Constitution, the Federal
Criminal Code, state constitutions, court precedents in cases related to police actions in specific
aspects. The key legal acts that regulate the activities of the police, other specialized bodies and
institutions for children in the USA are the federal Juvenile Justice Act (1974), the Juvenile
Delinquency Prevention Act (2004) and others. The system of specialized bodies and institutions
for children in the USA today includes: the police (more than 75 % of the 13,000 police
departments in their structure have special services that deal with children’s affairs or implement
special programs in the specified field); temporary detention centers for children; juvenile
prosecutors; juvenile public defenders; juvenile courts; penitentiary institutions for children. The
highest governing body in this field in the United States is the Office of Juvenile Justice and
Youth Delinquency Prevention, which is headed by an administrator appointed by the President.
At the federal level, there is a Coordinating Council for Juvenile Justice and Youth Crime
Prevention, which is headed by the Attorney General and includes: Ministers of Health, Social
Services, Labor, and Education; Director of the National Police Narcotics Control Office; other
state officials, as well as nine non-officials, who are appointed by the President, the heads of the
House of Representatives and the Senate on equal quotas [14, p. 110].

A major emphasis in the preventive activities of American police officers with regard to
minors is to implement the maximum preventive barrier before the child commits offenses.
These can be the following measures: strengthening the protection of more vulnerable objects,
creating anti-criminogenic conditions in the child’s environment, equipping possible objects of
crime with signaling devices, wearing police uniforms in the places of deployment of possible
(alleged) criminals, etc. The advantage of this preventive measure is its effectiveness and
application as an element of the mechanism of relieving the law enforcement and judicial system
of a large number of offenses committed by children. The disadvantage of such prevention
measures is that minors do not actually commit crimes precisely because of the obstacles created
by the police, but not because of an inner conviction about law-abiding behavior.

British and American scientists emphasize the implementation of social crime prevention
measures that actively involve the public. Offenses are perceived as a social problem, in the
solution of which society as a whole should take part. Among the tasks facing social prevention,
priority ones should be singled out: improvement of social living conditions; strengthening the
role of social institutions; expansion of opportunities for obtaining education, decent
employment, recreation [8, p. 220].

The problem for modern society is the disunity of its members. In large cities, people
often do not know their neighbors, do not communicate with each other at their place of
residence. Therefore, British and American scientists assumed that the association of citizens by
their place of residence (doorway, house, yard, city, etc.) in order to maintain cleanliness, order
in their territory and guarantee the safety of their members will reduce the level of crimes. This
type of prevention was called "prevention with the help of the public". Police officers take an
active part in the organization of preventive activities of citizens’ associations. They provide
advisory and practical assistance to citizens. The most common forms of this type of prevention
are the implementation of "neighborly mutual aid", "stop the criminal” programs, etc. [10, p. 94].

That is, with the help of social prevention, police officers, on the one hand, educate
minors, and on the other hand, involve the public in issues of minors.

Examining measures and means of prevention of administrative offenses by US police
officers, we can note that the state and law enforcement agencies implement a large number of
programs for minors and teenagers. To apply a certain program or preventive measure, police
officers take into account whether the child belongs to the so-called risk group. Risk factors can
be: improper living conditions, committing offenses by one of the child’s parents, living in an
area with a high level of crime, etc.

The modern preventive practice of foreign countries is characterized by the presence of
many different programs aimed at preventing offenses. Among them, an important role is
assigned to the measures of prevention of delinquency among minors, including the measures of
early prevention of illegal behavior of minors. Foreign scientists believe that the success of all
preventive activities largely depends on the effectiveness of prevention of delinquency among
minors. Depending on the object of preventive influence, all foreign programs can be
conditionally divided into the following groups: programs aimed at strengthening the family.
They are designed to eliminate or weaken the effect of family risk factors; programs aimed at
eliminating school risk factors, improving the level of school education, etc.; programs of special
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prevention of crimes and other offenses among minors, aimed at prevention of illegal behavior
of minors, as well as prevention of relapse by minors who have already committed offenses. In
the implementation of these programs, various forms of control and supervision of minors with
deviant behavior are used, as well as punitive methods for minors who violate the requirements
set for them [1].

The following programs are used by the US police to prevent crimes.

"DARE" ("Drug Abuse Resistance Program") is an educational program aimed at
combating drug abuse, involvement of children in committing crimes and aggressive behavior.
It was founded in Los Angeles in 1983 as a joint initiative of Los Angeles Police Chief Daryl
Gates and the Los Angeles Unified School District. The purpose of the program is to familiarize
students with the drug use prevention course by police officers. This program is used less often
today. In 2009, the DARE program was changed to the Keepin’it REAL training program.
Keepin’it REAL is a high school drug prevention program to reduce alcohol and drug use. The
main changes that have taken place are the focus of the program exclusively on countering drug
and alcohol abuse, and the program is designed to take into account aspects of European-
American, Mexican-American and African-American culture, integrated with cultural narrative
and performance. "Truancy and Disaffected Pupils Programmer" is a program aimed at reducing
the number of absenteeism and the negative attitude of students to the requirements of school
discipline. Its content includes measures aimed at improving control over the presence of
students at school; prevention of school hooliganism, bullying; work with children who do not
attend school without reason; organization of training programs for teachers with the aim of
mastering special methods of influencing the child’s deviant behavior; educational work with
parents [9, p. 161].

The Olweus Bullying Prevention Program (BPP) is a bullying prevention program
designed for elementary, middle, and junior high school students (ages five to fifteen). All
students participate in this program, and students who are bullies or bullies receive additional
individualized measures. Student Transition and Recovery (STAR) Program: An Evaluation
Report (The STAR program serves high school students who are at risk of entering the juvenile
justice system. The program resembles a military operation, requiring students to report on one
of three tracks of varying duration. Big Brothers Big Sisters of America (BBBSA) — through this
youth mentoring program, police and other non-governmental organizations promote the
positive development of US youth and increase self-esteem, thus reducing delinquency. The
BBBSA program was first implemented by the city of Dallas in 2017. The program was created
as a way to build relationships between residents and officers. This program brings together
police officers and children, who mostly come from poor or single-parent families, or have
incarcerated parents. Thanks to this program, there are already 1,090 police associations in the
United States with youth in the areas they patrol.

Carrying out the task of ensuring the rights and freedoms of the child and carrying out
preventive activities, the police, other specialized bodies and institutions for children in the USA
are authorized to use various measures of influence, in particular, administrative. As in Ukraine,
in most states of the USA the responsibility of parents for committing illegal acts by their
children is legally established. Yes, under Arkansas law, fines apply to parents of children who
do not attend school; in the state of Florida, parents are criminally liable if their child uses a
weapon that adults have left in an accessible place; most states have laws that disqualify families
from receiving public assistance if a child is involved in the use or sale of drugs. As a measure
of primary prevention in many states, a ban on the appearance of children on the streets and in
public places at night is used [14, p. 110].

Therefore, the study of the foreign experience of the US police in the field of prevention
of administrative offenses made it possible to draw the following conclusions. Scientists consider
the implementation of early prevention measures to be an advantage of the US police system in
terms of the prevention of children’s crimes. Police officers work with children starting from
preschool age, and also choose the necessary preventive measures depending on which "risk
group” the child belongs to.

Administrative and legal preventive measures of the police are aimed at eliminating all
factors and reasons that can encourage children to commit crimes. Prevention of delinquency
among children is a separate type of state activity in the United States. The specified type of
activity is implemented comprehensively, that is, it is carried out at the federal level and at the
state level; provides for the implementation of measures of a general social, material and
economic, educational and educational nature; implemented on the basis of long-term large-scale
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programs of correction and intervention; the subjects of its implementation are state (police,
social services, educational institutions) and non-state (volunteers, municipal institutions) bodies
and institutions [9, p. 160].

A characteristic feature of the administrative and legal regulation of the activities of the
police, other specialized bodies and institutions for children in the USA is its focus mainly on
correcting the behavior of the child and people from his environment, and not on punitive
measures [13, p. 55].

A specific feature of the activities of the US police is the formation of relations between
the police and citizens in the form of trust relations. To reduce crime, the police use preventive
models such as "elder brother”, "elder sister”. This is a psychological technique that allows the
child to perceive the policeman not as a supervisor or controller, but as a close person to whom
you can entrust your problems, ask for help, etc. The administrative activity of the US police in
the child’s environment is aimed at preventing conflict situations in the family. Police officers
can carry out preventive measures immediately both with the child and with the child’s parents.
The American police has a positive experience in the implementation of such prevention. This
is due to the following: 1) the presence of a sufficient number of programs aimed at strengthening
and meeting the individual needs of this particular family; 2) focus on a multifactorial (complex)
approach and include children from early childhood.

An important aspect of adopting and implementing the experience of a foreign country in
the activities of juvenile prevention units of the National Police is a deep study of social needs,
the activities of the system of organization of state bodies and institutions in the field of juvenile
delinquency prevention, the education system, the legislation system, etc. For the successful
implementation of a positive foreign experience, it is recommended to make changes gradually
and gradually, or, for example, to apply novelties by the method of a pilot project in one of the
regions or a city. Such a technique makes it possible to analyze the effectiveness of changes
without harming the legal system, state bodies, etc. Each state has gone through its own path of
development and formation, which is reflected in the uniqueness of culture, legal consciousness
and worldview.

Conclusions. Therefore, noting the importance of studying the foreign experience of the
work of the juvenile police and, tangentially, the protection of the rights and interests of children,
institutions and organizations, we emphasize the need to study the issue of introducing in Ukraine
certain areas of administrative and legal regulation of their activities, in particular, in the field of
prevention committing administrative offenses by minors, as well as the development and
implementation of new, effective forms and methods of prevention. We would like to emphasize
that it is necessary to introduce the latest methods taking into account national characteristics in
all spheres of social life.
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ABSTRACT

The article examines the activities of the American police in the field of counteraction and
prevention of administrative offenses committed by children and in relation to children.

An analysis of legal acts regulating the activities of the police and other specialized bodies and
institutions for children’s affairs in the USA was carried out. It has been established that one of the leading
activities of the US Juvenile Prevention Police is strategic cooperation and long-term action plans for the
prevention of delinquency by children, both at the national and local levels. It has been determined that the
current trends in the administrative activities of the US police regarding the prevention of offenses
committed by children are: wide application of the analysis of factors and reasons that lead to children’s
offenses, the so-called preventive perspective; high emphasis on the expertise of police officers and other
specialists engaged in the prevention of administrative offenses committed by children.

The basic principles of the administrative activity of the juvenile police and other bodies and
institutions for children’s affairs of foreign countries, the implementation of which may be appropriate in
Ukraine, have been established.

It is argued that for the successful implementation of positive foreign experience, gradual
introduction of changes is recommended, or, for example, the application of novelties by the method of a
pilot project in one of the regions or a city. Such a technique makes it possible to analyze the effectiveness
of changes without harming the legal system, state bodies, etc. Each state has gone through its own path of
development and formation, which is reflected in the uniqueness of culture, legal consciousness and
worldview. Proposals regarding such areas of improvement are substantiated.

Keywords: child, international experience, police, USA, crime prevention, administrative activity.
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FEATURES OF THE BROADCASTING MODEL IN UKRAINE

€pren Kypinnuit. OCOBJIUBOCTI MOJEJI TEJEPAIIOMOBJIEHHSI B YKPATHI.
Po3rnsHyTO mMTaHHS OCOONMBOCTEH Moneni TenepalioMOBIeHHs B YkpaiHi. IIpomoHyeTbcst BiacHe
BU3HAYEHHS 3a3HA4€HOI MOJENi, SK Yy3araJbHEHOi YSABH MpPO THUIIOBY CTPYKTYpy Oprasizamii Ta
(GyHKIIOHYBaHHS Tele0ayeHHs Ta pajio B HaIIid Jep)kaBi, IO XapaKTEpU3YETHCSA BiAMOBIIHUMH
CHCTEMOIO, CTPYKTYPOIO, TUHAMIKOIO Ta KOHTPOJIEM 3 OOKY JeprKaBH, a TAKOK METOI CBO€EI TisUTBHOCTI —
MOBHOTO Ta CBOEYACHOTO 3aJI0BOJICHHS CYCHIUJIBHUX MOTped y cdepi HamaHHA iHGOPMALHUX HOCIYT
HOBMHHOTO, OCBITHBO-III3HABAJIBHOTO, BHUXOBHOTO, MHCTEI[bKO-KYJIBTYPHOTO, CIOPTHBHOIO  Ta
PO3BaXXaJILHOTO XapaKTepy.

Haromomryerbesi, mo  aius  TemepiliHbol — YKpaiHM — HaWOLIbIIE  MiOXOAWTH  MOJENb
TeJiepaioOMOBIICHHS, 110 32 CBOIMH KJIIOUOBUMH XapaKTEPUCTHKAMH CX0Xa 3 BiJIIOBIJHOI0 KOHCTPYKIIEIO
Opannii. OCHOBHIMH apryMeHTaMH Ha KOPHCTH L€l MPOIO3MMLii BUCTYNAIOTh: BHCOKAa HMHTOMAa Bara
CYCHUIFHOTO MOBHHKAa Y CTPYKTYpi Macmenia wi€l KpaiHW, MO MiOTBEPIXKYE HAIEXKHY SKICTH Ta
MOMYJISIPHICTE HOTO 1H(QOPMAIIHHOTO KOHTEHTY cepell (paHIly3pbKHX TPOMAajsSH; HETaTHBHUI ITOCBil
JIOMiHYBaHHS JIOHEaBHAa B YKpaiHi NMPHUBAaTHUX TeNCKaHANIB Ta paAiOCTaHIil, (pyHKIIOHYBaHHS SIKHX
MepeBaKHO TANbMYBAJIO BTUICHHS Nep KaBHOI iHQOpMAIiHHOI MONITHKH, HaJaBajo MPIOPHUTET pearizarii
0i3HECOBMX Ta MOJITHYHUX IHTEPECiB IX BJIACHUKIB — TPEICTaBHUKIB BEJIMKOro Oi3Hecy (oJirapxis);
00’eKTHBHAa HEOOXITHICTH y TPHBAIOMY IEpeXifIHOMY IepioAi MiCIIBOEHHOI POOOTH BITUYU3HSHOIO
TeNnepaioMOBIICHHS, SIKe Kpallle 3/iiiCHIOBaTH Oe3 MepeBary MpUBaTHUX CKIIAJIOBHUX Y BIAMOBIIHIA MOIETI.

KoncratyeTtscest, o i peasisaiii 3aBIanb i GYHKINH, JOCITHEHHST BUCOKUX CTAHIApPTIB poOOTH
Me/iia, 110 3apPOBaKEHH] y pO3BHHYTHX JEMOKPATHYHHX KpaiHax, He0OXiHO 3BaKaTH Ha Ti 0COOJIMBOCTI,
SIKI XapaKTepH3yIOTh MOJENb TelepaliOMOBICHHS B YKpaiHi, cepel] SKHX TOJIOBHUMU €: poO0Ta B yMOBaxX
ocobnmBOro Tepioxy, mo HactaB 3 24 mrororo 2022 micma posmmpeHoi 30poitHoi arpecii pd, mo
XapaKTepHU3yEThCSl HASBHICTIO OKPEMMX EJIEMEHTIB BOEHHOI ILIEH3YpH Ta 3TOPTAaHHSIM DPOOOTH 3HAYHOI
YaCTHHM MPUBATHHUX TEJICKaHAIIB i PaJioCTaHIii; TOMiHyBaHHs y Tene- Ta pagio edipax iHpopmaniiiHol
HOJIITUKK ZIepXKaBU KOHTP3axoAiB iHGoOpMauiiiHii BiiiHi, 110 3AIHCHIOETbCS KpaiHOK-arpecopom;
HPIOPUTETHICTh HOBUHHOI CKJIa0BO1 B iH(OpMaLifHOMY KOHTEHTI ITi/l yac BillHH, 1110 Mae OyTH MiJCHIeHa
NaTPiOTHYHO-BUXOBHUMH Ta IHTErpalliiiHO-00’€IHYIOUMMH KOMIOHEHTaMH  BIUIMBY Ha YKpaiHCBKUX
IPOMAJISH; TOTOBHICTh Y TIC/SIBOEHHHH 4Yac 10 3AificHeHHS pedopMyBaHHS YChOTO YKPaiHCHKOTO
THQOPMAIIITHOTO TPOCTOPY B IIOMY Ta HOTO HEBiJ €MHOI CKJIagoBOI — MOJENI TelIepaaioMOBICHHS
30KpeMa, 3 OOOB’S3KOBUM YCYHEHHSIM TPHUYUH AOMYIICHHS IIOMIJIOK Y JOBOEHHIH iH(oOpMariiHiit
TOJIITHII.

Knrwowuosi cnosea: inpopmayis, mooerb, menepadioMoeients, Mmedia, 0coonuuil nepioo,
pedopmyeanusi.
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Relevance of the study. The vast majority of people in today’s civilization are consumers
of information, the number of sources of which is constantly increasing, especially this
undeniable fact becomes almost an axiom with the further development of digital technologies,
which are implemented with the help of numerous new forms — broadband, mobile 5G or satellite
Internet, which impress not only by its speed, as well as the volume and quality of provision of
relevant information services.

If elementary rules of information hygiene (primarily critical assessment of
relevant sources, their dosage) and self-restraint are not observed, various information
flows can not only help to be knowledgeable in the most diverse matters, but also disorient
a person, create false ideas about various social trends and facts. , to finally infect with
the "virus of political color blindness”, which in the end will make it possible to
diametrically change the perception of the real color of specific events and for a long time
to deprive of the ability to objectively evaluate the actions of the surrounding people and
the surrounding world in general.

A particularly critical perception of information should occur when it comes from little-
known and unverified sources or generally from the aggressor state, which has been occupying
the territory of our country for almost 9 years (of which 10 months were part of a large-scale
invasion).

Simultaneously with the expansion of the "hot" war front, the degree of informational
aggression of the invader is also increasing, the invisible arrows of which are directed not only
at their own internal consumption, but also at the consciousness of Ukrainian citizens, sowing
despair, panic, fear in them, sharpening the will to resistance and undermining faith in victory
Such a dangerous hostile influence is carried out by the entire media arsenal, which includes
both the capabilities of Internet media resources (especially this applies to various Internet
publications, video hosting YouTube and such social networks as: Telegram, Facebook,
Instagram, TikTok, etc.), as well as time-tested radio and television.

The multi-vector scheme of media intervention looks quite logical, because it concerns
all important sources of information. The stated thesis is confirmed by the results of a survey
conducted by the Kyiv International Institute of Sociology in February 2019 regarding the
identification of the main sources of information about the situation in Ukraine and the world for
Ukrainians. Thus, according to the results of the mentioned study, the Central Ukrainian TV
channels remained the top source for the absolute majority of the population — 74 %. Regarding
Internet media, 27.5 % called them the main source of information. 23.5 % of Ukrainians
received information from social networks. Among our citizens, for whom social networks were
the top source of information, 74 % used Facebook, 33.5 % — Instagram, 15 % —VKontakte,
10 % — Odnoklassniki [1].

The full-scale war seriously affected the media landscape of Ukraine. First, the policy of
one voice was introduced in the telecast and most news services were united in the telethon "One
News". Secondly, in the conditions of the dynamic and often tragic development of the situation,
the demand for information has grown wildly. In July, KMIS commissioned OPORA to conduct
a sociological study, which showed exactly what changes had taken place in the information
basket of Ukrainians. The study proved that the TV as a source of information has lost its leading
position to the Internet. In particular, 59 % of respondents include social networks among the
top sources of information (and in general, 69 % received information from them in the last 7
days). 43 % consider "Edyny Novyny" to be one of the top sources of information (in general,
57 % watched it). Social networks are appreciated for convenience (36 %), different points of
view (24 %), efficiency (20 %), although only 26 % note reliability. In "Yediny noviny" the
reverse indicators are: reliability (68 %), convenience (13 %), different points of view (6 %),
efficiency (10 %). About 88 % of respondents use the Internet, in particular, 79 % do it every
day or almost every day. Telegram, YouTube, and Facebook are the most popular among social
networks. Ukrainians spend 41 % of the total time consuming news on Telegram, 37 % on
YouTube, 12 % on Facebook, 6 % on Viber, 62 % prefer short videos; 61 % —a short informative
message.

The age difference due to different technical literacy and provision of smartphones
remains. In general, 75 % of Ukrainians have a smartphone, but among young people under the
age of 30 it is 96 %, and among people aged 60+ - 49 %. In the first group, 87 % count social
networks among their top sources of information, and 28 % — "Edyni Novyni", and in the second,
these figures are 34 % and 61 %, respectively.

There is also a certain difference in the popularity of social networks among residents of
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villages and large cities (49 % and 67 %). The "Edyni Novyni" telethon has the highest level of
trust — 57 % (only 6 % do not trust it). 65 % of respondents approve of the policy of one voice
on television, 17 % condemn it, while 60 % believe that justified criticism of the government is
needed on television.

The sources of information of the aggressor country still attract the attention of 13 % of
Ukrainians, but 89 % of them explained this by the fact that they wanted to check how
information is presented in the russian federation, and only 2 % doubt Ukrainian sources, 16 %
of Ukrainians believe that the russian mass media give an alternative view for the balance, but
for 77 % of the information from the Ukrainian mass media is sufficient for the completeness of
the picture [2].

According to Art. 34 of the Constitution of Ukraine, everyone is guaranteed the right to
freedom of thought and speech, to the free expression of their views and beliefs.

Everyone has the right to freely collect, store, use and disseminate information orally, in
writing or in any other way — of his choice.

The exercise of these rights may be limited by law in the interests of national security,
territorial integrity or public order in order to prevent riots or crimes, to protect public health, to
protect the reputation or rights of others, to prevent the disclosure of information obtained in
confidence, or to maintain authority and impartiality of justice.

According to Part 2 of Art. 64 of the Basic Law of Ukraine, in conditions of war or a state
of emergency, separate restrictions of rights and freedoms may be established with an indication
of the period of validity of these restrictions. These restrictions include, in particular, the one
recorded in Art. 34 of the Constitution the right to freedom of thought and speech.

In fact, in the conditions of a special period, there are elements of military censorship
regarding access, use (publication) of certain types of information, which is fully justified in
view of the need to ensure national security and defense of the state during the war.

Such basic features of military censorship as restriction and control should be extended
to all types of media. It is easier to control the so-called traditional means of information —
domestic TV channels, radio and printed publications, much more difficult — Internet content
(especially due to the absence of relevant legislation).

During a special period, the most demanded information product is news, the more or less
complete objectivity and content of which must be provided by official mass media — radio, TV,
as well as relevant print media and online publications.

A special role among official media sources in wartime is played by television and radio
broadcasting, the constituent elements of which function within a certain model, characterized
by such basic features as the form of ownership, sources of financing, the scale of broadcasting,
production of own informational and other creative products.

The relations between the organization and the functioning of the specified model (which
do not differ in permanence and stability) are mostly regulated by the norms of administrative
and information law, which must be taken into account during further study of this issue.

Recent publications review. The scientific works of I. Aristova, G. Blinova, I. Hrytsali,
R. Kalyuzhny, V. Negodchenko, K. Primakov, etc. are devoted to the regulation of various
relations in the information sphere. However, until recently, the issue of administrative-legal
regulation of television and radio broadcasting relations did not have a significant priority in the
research of domestic scientists (an exception can be considered the dissertation work of
O. Chudnovsky "Administrative-legal regulation in the sphere of television and radio
broadcasting of Ukraine" prepared in 2016), however, Ukraine’s stay in the conditions of a
special period objectively contributes to the further study of the raised problem.

The article’s objective is to determine the peculiarities of the broadcasting model in
Ukraine.

Discussion. Starting consideration of the issues directly related to the subject of this
article, it should be noted that radio and television, given their long broadcasting period
(respectively 98 and 71 years in the territory of modern Ukraine), are the most widespread among
the so-called traditional mass media (the corresponding printed editions are not taken into
account, due to their gradual curtailment of work as a result of their non-competitiveness with
numerous cheaper and operational Internet media resources).

Carrying out a small retrospective, several interesting facts can be cited. Ukrainian Radio
began broadcasting on November 16, 1924 in Kharkiv. And already in the fall of 1941, during
the Second World War, evacuations were made again to Kharkov, and then even further. And
despite the fact that the territory of Ukraine was occupied, Ukrainian Radio continued to work.
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The day of the broadcast of the first program of "Ukrainian Radio" is celebrated as the Day of
Radio, Television and Communications Workers. In 1994, the Decree of the President of Ukraine
established it as a professional holiday. In 1951, the Kyiv Television and Radio Center was
commissioned at 26 Khreshchatyk Street, from which Ukrainian Radio, Radio Promin and Radio
Kultura still broadcast. From 2022, there will also be TV channels: First Channel of Public
Broadcasting and Public Culture. On August 24, 1991, Ukrainian Radio broadcast from the
Verkhovna Rada of Ukraine, thanks to which radio listeners witnessed the declaration of state
independence of Ukraine. Since 1993, Ukrainian Radio became a member of the European
Broadcasting Union. In 2017, three channels of Ukrainian Radio became part of Public
Broadcasting. This year, "Ukrainian Radio" opened its signal for rebroadcasting to radio stations
of any form of ownership, so that radio stations around the world could broadcast the Ukrainian
broadcaster’s signal. Currently, the coverage of Ukrainian Radio includes 194 FM frequencies
and four medium wave transmitters [3].

November 5, 1951 can be considered the birthday of Ukrainian television, but regular
broadcasting of TV programs began in 1956. Until the mid-60s of the last century, video
recording was not used on television (that is, broadcasting was carried out "live™). In January
1965, the first permanently functioning Ukrainian TV channel (UT-1) was established, and since
October 1990, Ukrainian television began to demonstrate the productions of non-state TV
channels.

Since the first years of our country’s independence, Ukrainian television has chosen
the path of commercialization. On January 15, 1992, the first private entertainment TV
channel in Ukraine, "Tet-a-Tet" (TET), began broadcasting on Channel 30 in Kyiv. The
second private channel and the main competitor of TET in terms of ratings was "ICTV",
created in the same year, which by the end of 1992 launched broadcasting in 15 regions and
was the first to conduct it at night. In 1993, the TV channel "Ukraine" was created in
Donetsk; "1+1" appeared in 1995, "Inter" was broadcast for the first time in 1996, "STB" in
1997, and "Novy Kanal" in 1998. At the beginning of the 2000s, national television was
formed. In 2005-2010, the largest Ukrainian media holdings were formed, including "Inter
Media Group™ (founded in 2005), "StarLight Media" (founded in 2009), "1+1 Media"
(founded in 2010), and "Media Group Ukraine" (founded in 2010). The total market’s share
of the four holdings until recently reached 76.25 %, which represents a monopoly on the
Ukrainian television market.

Therefore, more than three-quarters of national television is actually owned by
individuals who are interested in lobbying for their own interests, including by involving media
resources that belong to them. This threatens the country’s information security and reduces the
population’s chances of receiving unbiased, objective information. The media, especially such
popular ones as television (as of 2019, 74 % of Ukrainians received news information from
Ukrainian TV channels), form value orientations and worldviews, so there is a possibility of
instilling hostile attitudes towards the state and its integrity. Based on this, the decision of the
National Security and Defense Council of Ukraine dated February 2, 2021 "On the application
of personal special economic and other restrictive measures (sanctions)™ was adopted, according
to which three channels of the "News" media holding — "NewsOne", "112 Ukraine" and "ZIK"
were blocked.

Concerning radio broadcasting, the total market’s share of the four holdings mentioned
above before the full-scale war was 92.23 %, which allows us to talk about the existence of a
monopoly in the Ukrainian radio broadcasting market as well. All radio stations of the mentioned
media associations are entertainment and music. In contrast to them, there are quite a few
Ukrainian talk radio stations due to the cost (such a radio requires more journalists, editors,
presenters, etc.) The most popular talk radio in Ukraine is "Ukrainian Radio", which since 2017
is part of the public broadcaster — Public Joint Stock Company "National Public Television and
Radio Company" of Ukraine". It has the widest FM network — it covers about 200 settlements.
It includes radio stations "Promin" and "Kultura", as well as the World Radio Broadcasting
Service of Ukraine, which speaks for a foreign audience. The largest of the commercial talk
stations is "Radio HB", which covers 40 settlements and is owned by the Ukrainian investment
company "Dragon Capital". The radio began broadcasting in 2018 on the basis of the Era radio
network [4].

The basic legislative act of the field under consideration is the Law of Ukraine "On
Television and Radio Broadcasting” No. 3759-XII of December 21, 1993, which, in accordance
with the Constitution of Ukraine and the Law of Ukraine "On Information" (hereinafter the Law),
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regulates relations arising in the field of television and radio broadcasting on the territory of
Ukraine, determines the legal, economic, social, and organizational conditions for their
functioning, aimed at the realization of freedom of speech, the rights of citizens to receive
complete, reliable and operational information, to open and free discussion of public issues.

The legislation of Ukraine on television and radio broadcasting consists of the
Constitution of Ukraine, the Law of Ukraine "On Information", this Law, laws of Ukraine "On
Public Television and Radio Broadcasting of Ukraine", "On the National Council of Ukraine on
Television and Radio Broadcasting”, "On Electronic Communications”, international treaties,
the binding consent of which has been given by the Verkhovna Rada of Ukraine (Article 3 of
this Law).

According to Art. 4 of the Law, the main principles of state policy in the field of television
and radio broadcasting are: implementation of protectionism policy regarding the distribution of
domestically produced programs and broadcasts; creation of conditions for ensuring the cultural
and informational needs of Ukrainian citizens, as well as the needs of ethnic Ukrainians living
outside of Ukraine, by means of television and radio broadcasting; establishing effective
restrictions on the monopolization of television and radio organizations by industrial-financial,
political and other groups or individuals, as well as guaranteeing the protection of television and
radio organizations from financial and political pressure from financial and political groups and
state and local self-government bodies, etc.

The functions of state management and regulation in the field of television and radio
broadcasting (Article 7 of the Law) are carried out by: the Verkhovna Rada of Ukraine, which
determines the state policy regarding television and radio broadcasting, the legislative basis for
its implementation, guarantees of social and legal protection of workers in this field; The Cabinet
of Ministers of Ukraine, which ensures the implementation of state policy regarding television
and radio broadcasting, directs and coordinates the activities of ministries and other executive
authorities in this area.

According to Art. 7 of the Law on ensuring the formation and implementation of state
policy in the field of television and radio broadcasting is entrusted to the central body of
executive power (since March 23, 2020 — the Ministry of Culture and Information Policy of
Ukraine). The National Council of Ukraine on Television and Radio Broadcasting (hereinafter
referred to as the National Council) is the only body for state regulation of activities in the field
of television and radio broadcasting, regardless of the method of distribution of television and
radio programs and broadcasts.

According to Art. 11 of the Law, the structure of national television and radio
broadcasting of Ukraine consists of: communal television and radio organizations, the joint-stock
company "National Public Television and Radio Company of Ukraine" (hereinafter — NSTU),
the State Television and Radio Company "World Service "Ukrainian Television and Radio
Broadcasting", the state enterprise "Parliamentary TV Channel "Rada", private (regardless of the
method of distribution of programs), public and other television and radio organizations
established in accordance with the requirements of the legislation.

As we can see, the model of Ukrainian television and radio broadcasting is polystructural,
that is, it is built according to a mixed principle, which allows the functioning of broadcasters of
different forms of ownership — state, communal (self-governing), private.

The mentioned model can be considered a variety of social construction, which is
characterized by such basic features as: imagination; typicality; systemicity (set of elements),
structurality (internal organization and connections between these elements), dynamism (which
determines the variability of structural characteristics and the model as a whole), state control
and the purpose of functioning.

Based on the above, the model of television and radio broadcasting in Ukraine can be
considered a generalized idea of the typical structure of the organization and functioning of
television and radio in our country, which is characterized by the appropriate system, structure,
dynamics and control by the state, as well as the goal of its activity — complete and timely
satisfaction of public needs in the field of providing information services of a news, educational,
cognitive, educational, artistic and cultural, sports and entertainment nature.

The results of familiarization with the practice of radio and television organization in the
developed democratic countries of the world show that the relevant mixed model dominates
among them, based on which a specific public (community) television and radio company
(corporation) functions, in relation to which and other broadcasters the control powers are
exercised by the state.
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An almost exemplary construction of public broadcasting was introduced in France. Its
formation took place through the cooperation of the state and mass media within the framework
of a functioning, developed civil society. Public broadcasting in France is carried out by several
companies - French television (France Télévisions, hereinafter — FT), French radio and ARTE.
In addition to six TV channels, the FT group also includes a number of subsidiary film companies
and an advertising production company. Also, FT is a shareholder of five thematic channels (Ma
Planéte, Planéte Thalassa, Gulli, Mezzo and Euronews), and also owns a share of the capital of
four French broadcasting companies (France 24, CFI, TV5 Monde, ARTE). The FT’s weekly
share is about 80 % of the total TV audience. French radio broadcasts through several networks
and radio stations — France Inter, France Info, France Musique, France Cultur, Radio Bleue, FIP,
Le Mouv’ and RFI — International French radio covering territories outside France, mainly
African countries.

The activities of public and private broadcasting companies are controlled by the Higher
Council for Broadcasting (Conseil supérieur de I’audiovisuel). It consists of nine members, three
of whom are appointed by the president and three by the heads of both houses of the parliament
from prominent figures of broadcasting, culture and academic circles. It is an independent,
impartial body, whose members are elected for 5 years without the right to re-election. They
cannot have commercial interests in the mass media and are not even allowed to work on
television or radio after retirement. One of the council’s tasks is to prevent abuse of television as
a tool of personal power or commercial interests [5].

In my opinion, the model of television and radio broadcasting, which in its key
characteristics is similar to the corresponding structure of France, is most suitable for the current
Ukraine. The main arguments in favor of this proposal are: the high specific weight of the public
broadcaster in the mass media structure of this country, which confirms the proper quality and
popularity of its information content among French citizens; the negative experience of the
dominance of private TV channels and radio stations in Ukraine until recently, the functioning
of which mainly inhibited the implementation of the state information policy, gave priority to
the realization of the business and political interests of their owners — representatives of big
business (oligarchs); an objective necessity in the long transition period of the post-war work of
the domestic television and radio broadcasting, which is better to be carried out without the
advantage of private components in the relevant model.

To implement tasks and functions, to achieve high standards of media work introduced
in developed democratic countries, it is necessary to take into account those features that
characterize the model of television and radio broadcasting in Ukraine, among which the main
ones are: work in the conditions of a special period that began on February 24, 2022 after the
extended armed aggression of the russian federation, which is characterized by the presence of
certain elements of military censorship and the curtailment of the work of a large part of private
TV channels and radio stations; the dominance of the state’s information policy on
countermeasures to the information war carried out by the aggressor country in the TV and radio
broadcasts; the priority of the news component in the information content during the war, which
should be strengthened by patriotic-educational and integration-unifying components of
influence on Ukrainian citizens; readiness in the post-war period to carry out the reform of the
entire Ukrainian information space in general and its integral component — the television and
radio broadcasting model in particular, with the mandatory elimination of the reasons for making
mistakes in the pre-war information policy; taking into account the significant dynamics of the
modern development of television and radio broadcasting (the emergence of Internet TV, online
radio, improving the quality of digital broadcasting and preventing a private monopoly on the
terrestrial version of its distribution); the need to increase the sources of funding for public
broadcasting (without increasing the material burden on a significant part of the impoverished
post-war Ukrainian population), which will contribute to increasing the material and financial
independence of NSTU and improving the quality of its products; the need to expand forms of
cooperation between the Ministry of Culture and Information Policy of Ukraine and NSTU,
primarily in the field of state procurement and financing of the production of the latest high-
quality creative products; determined by the accumulated experience and time, the optimization
of the control powers of the relevant National Council in terms of preventing private capital from
offshore zones into the sphere of activity of information service providers and the abuse of
television and radio broadcasting as a tool of personal power or commercial interests; the need
for the gradual introduction of positive foreign experience in the work of domestic media, which
should take place with the accelerated formation and development of institutions of civil society
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and the rule of law in Ukraine.

Conclusions. On the basis of the above, it can be stated that the current model of
television and radio broadcasting in Ukraine objectively needs to be reformed, during which
taking into account its features will greatly contribute to preventing the repetition of mistakes
that were made in the pre-war period (when there was actually an oligarchic monopoly and the
interests of big business dominated over the interests of Ukrainian society and the state). This
important step will undoubtedly bring us closer to the EU, but the final guarantees for
membership in this union for the Ukrainian people will be the victory suffered and the
replacement of the bankrupt oligarchic-corrupt system (mostly modeled by the then national
leadership from the relevant schemes of the russian federation) with the newest and adapted to
modern Ukraine needs a civilizational matrix that will be compatible with the developed
democracies of Europe and the world as a whole.
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ABSTRACT

The article deals with an actual problem — the peculiarities of the television and radio broadcasting
model in Ukraine. Issues of the history of the formation of radio and television in our country, as well as
individual issues of legislative regulation of this sphere, were considered. The structural features of the
mentioned model are noted, and an own version of its definition is proposed. The relevant structure of the
organization and functioning of French broadcasting was analyzed and the possibility of taking into account
the experience of this country in the domestic media sphere was emphasized. A list of the main features of
the broadcasting model in Ukraine is provided.

It is concluded that in order to implement the tasks and functions, to achieve high standards of
media work introduced in developed democratic countries, it is necessary to take into account those features
that characterize the model of television and radio broadcasting in Ukraine, among which the main ones
are: work in the conditions of a special period that began with February 24, 2022 after the extended armed
aggression of the russian federation, characterized by the presence of certain elements of military censorship
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and the curtailment of the work of a large part of private TV channels and radio stations; the dominance of
the state’s information policy on countermeasures to the information war carried out by the aggressor
country in the TV and radio broadcasts; the priority of the news component in the information content
during the war, which should be strengthened by patriotic-educational and integration-unifying components
of influence on Ukrainian citizens; readiness in the post-war period to carry out the reform of the entire
Ukrainian information space in general and its integral component — the television and radio broadcasting
model in particular, with the mandatory elimination of the reasons for making mistakes in the pre-war
information policy.
Keywords: information, model, broadcasting, media, special period, reformation.
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EUTHANASIA: BETWEEN THE RIGHT AND THE OFFENSE

Bopuc JlorBunenko. EBTAHA3ISA: MIXK ITIPABOM TA IIPABOIIOPYHIEHHSIM.
[IpoGnema nerainizanii ab0 MpogOBKEHHS 3a00pOHU €BTaHA3il Ha HalliOHATBHOMY PiBHI NMPOJOBKYE
BHKJIMKATH IIHPOKUI CYyCHiNbHUI pe3oHaHC. Bkazana mpobOieMa HOCHTH KOMIUIEKCHHH XapakTep,
aJKe CTOCYEThCS HE JIMIIE MEAMYHHUX IHUTaHb, a i NpaBoBUX Ta OioeTM4yHuX. EBTaHa3is 3Ha4HO
301IbIIy€e PU3UKH 3JIOBKHBAaHHS IIMM NPaBOM IIOA0 MALi€HTIB, sIKi 6a)KaloTh peaizyBaTH BiAMOBIAHY
MPOLEAYPH T'AHOTO Ta OCMUCIIEHOT0 IPUIUHEHHS KUTTS ISl IPUIMHEHHS CTpaXKaaHb. MeTolo cTaTTi
€ PO3KPUTTS LyaJliCTHYHOI CYTHOCTI €BTaHa3il — sIK paBa 0cOOM Ha T'iJIHy CMEpTh, Ta K KPUMiHAIBHO
KapaHoro NpaBOIOPYIICHHS.

V crarTi 3po0JIeHO aKIEeHT Ha Cy4acHUX HayKOBHX MOIJIS/AX Ha €BTaHA3ilo, 110 OXOIUTIOIOTH TPU
acmekTd: 1) HeraTWBHHHA — MIATPUMKa [if040i 3a00pOHM eBTaHa3ii; 2) MO3UTUBHHHA — HEOOXiTHICTH
CTBOPEHHS MPaBOBUX IHCTPYMEHTIB JJIsI peajii3alii mpaBa Ha TOOPOBITbHE MIPUITHHEHHS BIACHOTO KHUTTS;
3) anbTepHATHBHUI — MPUXHUIBHUKU SIKOTO PO3TIAJAIOTH MOKIIMBICTh 3aMiHU €BTaHa3ii 1HIIUMHM, OiTbIT
TYMaHHUMH 3 TOYKH 30py O10€THKM Tpoueaypamu (HajiaTHBHA OMOMOTA, NOOPOBUIbHA BiAMOBA Bif
JIKYBaHHI TOIIO). 3BEPHYTO yBary Ha Te, L0 IPaBO BIILHO PO3MOPSHKATUCS BIACHUM JKUTTSIM Ma€ Micie
B HaI[lOHATLHOMY 3aKOHOAaBCTBI. Tak, BiMOBa Malli€HTa BiJi MCIUYHOTO BTPpy4YaHHs, a00 Bif JiKyBaHHS
MOXK€ MaTH HacCJIiIKOM HaOJIMKEHHS MOMEHTY CMEpTi.

HarononieHo Ha mommpeHHi MDKHApOIHOT MPAaKTHKK MOAANbIIOi Jibeparizalil Ta po3IHpeHHs
KOJIa JIepKaB, 10 MiATPUMYIOTh MPOIIEAYpH eBTaHa3ii. AKIIEHTOBaHO yBary Ha TOMY, III0 Pi3HOMAaHITHICTh
mporenyp i ¢hopm eBraHasil He IO3BOJISE UITKO BU3HAYHMTH, SKa 3 HUX € HAWOUIBII NMPHHHATHOIO Y
MpaBOBOMY acrekTi. BomHowac, Bci Taki mpoueaypu i popmu nependadaroTs OJHE — MPaBO HEBUITIKOBHO
XBOpPOT 200 CTpa)Iardoi BiJ XpOHIYHOT XBOPOOHU JIIOAWHYU CaMOCTIHHO BH3HAYHTH, SK 1 KOJIH TOMEPTH.
3po6iieH0 BHCHOBOK TPO Te, IO €BTaHa3is € BJACHHM BHOOPOM JIIOJMHU 1 1€ HAWTOJIOBHIIIEe B ii
YCBIJIOMJICHHI, SIK CKJIaZ0BOI MpaBa Ha XHUTTA. [liATpUMaHO MO3MUIIII0 LIOA0 MOXKIUBOCTI ii Jieramnizawii B
VYkpaini y MaiOyTHbOMY.

Knrwouoei cnosa: esmanasis, ymucne 60u8cmeo, npago Ha Hcumms, npago Ha 2iOHy cmepmo, 8UOIp.

Relevance of the study. Human rights can be considered as a dynamic category, because
the content and scope of such rights is constantly changing, adapting to the realities of today and
the civilizational development of society. What was considered unacceptable or forbidden
recently is now in the realm of lawful behavior. The legalization of soft drugs, prostitution,
euthanasia, surrogate motherhood, crypto-currency operations, pornographic products, same-sex
relationships, reassignment and many other things are the norm of proper behavior for the
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population of some states and an inviolable taboo for other communities.

Euthanasia has a special place in the list above. If we consider the right to life as a
complex category, then it arises from the moment of birth and ceases from the moment of death.
In turn, the full legal capacity of a person involves his ability to exercise rights and fulfill
obligations through his actions. Combining these two points, one can think about the fact that a
person’s right to life also includes the ability to dispose of it at his own discretion. But if this is
considered impossible at birth, then after reaching legal age, a natural person can freely manage
his life, choose a profession, form his own worldview, political and other beliefs, etc. In
particular, this may include the right to voluntarily end one’s own life, in cases provided for by
law. The problem of the ethics of euthanasia is hotly debated among philosophers, scientists,
doctors, politicians, lawyers, intellectuals and ordinary citizens all over the world. Some
countries have legalized euthanasia, others have banned it as an inhuman and illegal practice.

Recent publications review. Issues related to euthanasia in the context of legal sciences
were studied by: N. Borysevich, M. Gromovchuk, O. Dzyubenko, A. Zaporozhchenko,
V. Zakharov, B. Ostrovska, O. Terzi, I. Shapovalova and many other specialists. At the same
time, a thorough study of the bioethical and legal issues of the introduction of euthanasia or the
continuation of its ban in Ukraine is directly related to the adaptation of national legislation to
the standards of the European Union. On the other hand, the transformation of social values does
not allow us to be guided by outdated ideas about law and offenses. This is what determines the
relevance of the presented work.

The article’s objective is a scientific analysis of euthanasia as a person’s right or an
offense related to it, with the justification of possible perspectives of the attitude to this procedure
in Ukraine.

Discussion. In general, euthanasia comes from the German concept "Euthanasie” (from
the Greek «eu» — «good» and «thanatos» — «death») and includes two components: 1) quiet,
painless death; 2) euthanizing a terminally ill patient in order to end his suffering. Accordingly,
a distinction is made between passive and active euthanasia. Passive euthanasia consists in the
deliberate termination of treatment of a sick person so that his suffering ends as soon as possible.
Active euthanasia is the intentional administration of drugs or the use of other necessary actions
that allow a quick and painless end to a person’s life. In the case of active euthanasia, appropriate
drugs can be administered either by a medical worker or given by him to the patient, who will
administer them himself [1, p. 126].

At the legislative level, euthanasia is prohibited in Ukraine. This is mainly due to the
inalienability of the right to life, guaranteed by Article 27 of the Constitution of Ukraine [2].
Also, parts 2, 4 of Article 281 "Right to Life" of the Civil Code of Ukraine stipulates that a
natural person cannot be deprived of life, as well as the prohibition of satisfying a natural
person’s request to end his life [3].

Part 7 of Article 52 "Determining the irreversible death of a person and stopping active
measures to maintain the patient’s life" of the Fundamentals of the Health Care Legislation of
Ukraine, which provides for the prohibition of euthanasia by medical workers, i.e. the intentional
acceleration of death or the killing of an incurably ill person for the purpose of ending his
suffering [4, p. 181].

Turning to scientific approaches to the problem of euthanasia, let’s take into account the
opinion of 1. Haydachuk, who points out that supporters of "accelerating the death” of patients
argue that a person has the right to life, and therefore the right to dispose of it. It is impossible to
imagine that a person is free on legal grounds to dispose of his property, but not his life.
Opponents of euthanasia point out that life is good and it remains good even when it becomes
mainly continuous suffering [5, p. 227].

V. Zakharov and |. Shapovalova draw attention to the fact that the use of euthanasia
methods is unacceptable in modern life. According to the researchers, human life should be
preserved in all cases until the natural end, because medical science and practice do not guarantee
the absence of diagnostic errors. The legalization of euthanasia can harm medical activity and
contribute to abuse, and therefore will increase the distrust of the population in the quality of
medical care and the health care system as a whole [6, p. 188].

The director of the British alliance "Care, not death”, Dr. P. Saunders, believes the same.
In his opinion, legislators are unable to allow euthanasia without expanding the range of
categories of persons who supposedly have the right to it. If in some conditions it is possible to
take people’s lives, which supposedly do not need to be continued, the expansion of the list of
such conditions is inevitable. Accordingly, the process will get out of control and the only
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possible option here remains a complete ban on any form of euthanasia [7].

Another position is taken by A. Zaporozhchenko, who points to the legal aspect of
understanding euthanasia, which creates the basis for realizing the right to die with dignity and
easily. The right to die easily and with dignity is used as the main means of decriminalization of
euthanasia, its interpretation as one of the forms of realization of the right to life in the aspect of
disposal of life [8, p. 34].

0. Dzyubenko also convinces that human life is the highest value, and the state must
guarantee the provision of human rights to life, health and at the same time death. Only the
person himself should decide which rights to exercise, including the right to dispose of his life,
and the state, through the adoption of an appropriate law with clearly defined grounds and
procedure for euthanasia, should ensure that the person realizes this right, since euthanasia ends
the suffering and torment of a person, makes it possible legally, without committing suicide, to
end one’s own life with dignity by one’s own will [9, p. 67].

The third approach is demonstrated by M. Gromovchuk, in whose opinion the right to
euthanasia contradicts the human right to life, and therefore, instead of promoting euthanasia as
a method of solving problems, the state should focus the efforts of specialists on finding ways to
reduce mortality and ensure a dignified life, even in conditions of incurable diseases. The author
sees a way out in the quality provision of "palliative care” [10, p. 32].

Thus, it can be concluded that euthanasia is considered from a scientific point of view in
Ukraine in three aspects: 1) negative — support for the current ban on euthanasia; 2) positive —
the need to create legal instruments to implement the right to voluntarily end one’s own life;
3) alternative — supporters of which consider the possibility of replacing euthanasia with other,
more humane procedures from the point of view of bioethics (palliative care, voluntary refusal
of treatment, etc.).

If we look at the problem of euthanasia from a different sight, part 6 of Article 13
"Conditions and procedure for the application of transplantation” of the Law of Ukraine "On the
application of transplantation of anatomical materials to a person” provides the following: "If,
after the explanations given by the doctor, the recipient refuses the application of transplantation,
the doctor has the right to offer the recipient to submit a written statement on refusal to provide
him with medical assistance with the use of transplantation. In the case of the recipient’s refusal
to provide such a written statement or the impossibility of providing it, including due to the state
of health, the doctor draws up an appropriate act in the presence of witnesses” [11]. That is, the
recipient’s refusal to receive a donor organ actually deprives him of the opportunity to live,
bringing the moment of death closer. Thus, in certain, legally defined cases, an individual in
Ukraine nevertheless has the right to freely manage his own life.

As for the criminal responsibility for euthanasia in Ukraine, one should agree with S.
Shcherbak and M. Kozodav that in the modern theory of criminal law science of Ukraine it is
recognized that the consent of another person to take his life or the presence of his request to
take his life does not eliminate of the illegality of an act aimed at depriving the life of such a
person, and does not exempt the subject who commits it from criminal liability. On the other
hand, there is a question of how to qualify euthanasia according to the norms of the Criminal
Code of Ukraine [12, p. 143].

Here, S. Romanov and Ya. Trynyova point out that the legislation of many countries,
including Ukraine, does not provide for the procedure of euthanasia, while it is still found in the
practical activities of medical workers. In the Criminal Code of Ukraine, there are a number of
articles that provide for the death of a person in case of criminal consequences: 115-120, 129,
297. Thus, the law already foresees the fact of death as a consequence. But the law is silent about
when a person has not yet died, but is allegedly no longer alive. This period of human existence
is not prescribed by law, although thanks to supportive medical measures it can last for months
and years [13, p. 105].

When considering the issue of euthanasia, it is worth paying attention to the fact that a
terminally ill (suffering) person can always commit suicide, which can be a consequence of his
desire to stop suffering from the disease. Cases of such suicides tend to increase all over the
world. Among the possible reasons for the termination of life are disbelief in the effectiveness
of the health care system, the possibility of recovery, as well as the insufficient development of
palliative care.

O. Ishchenko and A. Mazyar note that the problem of euthanasia is mainly a problem of
choice: a person, a doctor and society [14, p. 39]. Thus, the society of every democratic state in
the world faces a choice whether to legalize the right to euthanasia, or what should be the
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responsibility in case of banning the mentioned procedure.

Norms of international law treat euthanasia with a caveat, not indicating a direct
prohibition of this procedure, but emphasizing its unethicality. In October 1987, at the 39th
plenary session of the World Medical Assembly, the Declaration on euthanasia was adopted
(Madrid, Kingdom of Spain). The mentioned document stipulates that euthanasia as an act of
intentionally taking a patient’s life, even at his own request or at the request of his relatives, is
not ethical. This does not exclude the need for a doctor’s respectful attitude to the patient’s desire
not to interfere with the course of the natural process of dying in the terminal phase of the disease
[15, p. 342]. That is, we see here a reference to the "non-interference” of a medical worker in the
event of a patient’s refusal of treatment. However, such a refusal cannot be equated with
euthanasia, as the right to die voluntarily at a time determined by the patient himself, with dignity
and without pain.

Conclusions. In conclusion, we return to the key thesis of our research, what is
euthanasia - a right or a crime? International practice indicates further liberalization and
expansion of the circle of states that support euthanasia procedures. Moreover, legal safeguards
to prevent the abuse of this right differ significantly in each state. Speaking about the procedures
and forms of euthanasia, it is difficult to say which of them is the most acceptable, but they all
imply one thing — the right of a terminally ill person or a person suffering from a chronic disease
to independently determine how and when to die. Euthanasia is a person’s own choice and it is
the most important thing in his awareness as a component of the right to life.

On the other hand, euthanasia is a criminal offense — a crime. There is no specialized
provision on euthanasia in the domestic Criminal Code, which reduces the possible procedures
for its implementation to one or another form of intentional murder.

We stand on the position of the possibility of legalizing euthanasia in Ukraine. We believe
that the right to a dignified death will testify to the maturity of the development of democratic
values in Ukraine. Likewise, the readiness of Ukrainian society to accept euthanasia will result
in changes and additions to the national legislation for a positive solution to this issue.
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ABSTRACT

The problem of legalization or continuation of the ban on euthanasia at the national level continues
to cause wide public resonance. This problem is complex in nature, because it concerns not only medical
issues, but also legal and bioethical issues. Euthanasia significantly increases the risks of abuse of this right
for patients who wish to implement an appropriate dignified and meaningful end-of-life procedure to end
suffering.

The purpose of the article is to reveal the dualistic essence of euthanasia — as a person’s right to a
dignified death, and as a criminal offense. The article focuses on modern scientific views on euthanasia,
covering three aspects: 1) negative — support for the current ban on euthanasia; 2) positive — the need to
create legal instruments to implement the right to voluntarily end one’s life; 3) alternative — supporters of
which consider the possibility of replacing euthanasia with other procedures that are more humane from
the point of view of bioethics (palliative care, voluntary refusal of treatment, etc.).

Attention was drawn to the fact that the right to freely dispose of one’s own life is enshrined in
national legislation. Yes, the patient’s refusal of medical intervention or treatment may result in the
approaching moment of death. The spread of the international practice of further liberalization and
expansion of the circle of states that support euthanasia procedures are emphasized.

Attention is focused on the fact that the variety of procedures and forms of euthanasia does not
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allow to clearly determine which of them is the most acceptable from a legal point of view. At the same
time, all such procedures and forms provide for one thing — the right of a terminally ill or chronically ill
person to independently determine how and when to die. It was concluded that euthanasia is a person’s own
choice and this is the most important thing in his awareness as a component of the right to life. The position
regarding the possibility of its legalization in Ukraine in the future is supported.

Keywords: euthanasia, intentional killing, right to life, right to a dignified death, choice.
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FEATURES OF THE ADMINISTRATIVE AND LEGAL STATUS OF VOLUNTEER
ORGANIZATIONS IN UKRAINE AND ITS IMPLEMENTATION
UNDER THE CONDITIONS OF MARTIAL LAW

Poman Muponwk, Maiika Anxronis. OCOBJIMUBOCTI AJMIHICTPATUBHO-
IPABOBOI'O CTATYCY BOJOHTEPCBKHX OPLAHI3ALIIA B YKPAIHI TA HOro
PEAJIBALIII B YMOBAX BOEHHOI'O CTAHY. B wMexax crarTi 3zilicHeHO —aHawi3
aJMIHICTPaTUBHO-TIPABOBOTO CTAaTyCy BOJOHTEPCHKHX OpraHizamiii B YKpaiHi Ta BHOKPEMIICHO
ocobnMBOCTI HOro peamizamii B yMOBaX BOEHHOT'O CTaHy. 3’sCOBaHO, IO Ui HAJEKHOI peamizamii
aJIMIHICTPaTUBHO-TIPABOBOI'0 CTATYCy BOJOHTEPCHKHUX OpraHi3alliif B YKpaiHu JOIIbHO: 1) yperymoBati
MPOIIEIYPHU PEECTpallii BOJOHTEPCHKUX OpraHizailiii Ta (i3uYHUX 0Ci0-BOJOHTEPIB, Ta HAAATH MOXKIHBICT
¢Gi3nuHIM 0c00aM-BOJIOHTEpaM 3/iHCHIOBATH TaKy AiSUIBHICTH 4epe3 3acTOCYHOK «Jlis»; 2) BUBHAYHMTH
MiHicTepcTBo focTHLii YKpaiHM SIK HEHTpaJbHUH OpraH BHKOHABUOi BJIajaW, IO pealidye IepiKaBHY
MOJITHKY Yy cdepi BOJOHTEPCHKOI MiSTIBHOCTI; 3) 3ampoBaliTH BIAKPUTHH PEECTP BOJOHTEPCHKUX
opraHizamii Ta (i3UYHUX OCIO-BOJNOHTEPIB, AIMIHICTPATOpPOM SKOTO Mae cratd MiHIoCcT YKpaiHu;
4) yperymoBatu B 3akoHi «IIpo BOJOHTEPCHKY MISUTBHICTB»: CTATyC «BOJOHTEPCHKOI Opraizamii» Ta
«(}i3mgHHEX 0Ci0-BOJIOHTEPIBY; MEPEITiK HAMPSIMIB BOJIOHTEPCHKOI MisUTBHOCTI 3 ypaXyBaHHSM il TPOBEICHHS
i 4ac HaI3BUYaWHHUX CHTyaulid 4u OOHOBMX Mili; JeTali3yBaTH ITOBHOBA)KEHHS ITOBHOBa)KHOTO
LEHTPAJILHOTO OpraHy BHKOHABUOi BIaJU y cepi BOJIOHTEPCHKOI MiSUIBHOCTI; 3alIPOBAJUTH MPOLEAYPY
3aKJIIOYEHHS] JOTOBOPIB NMPO HAJAHHS BOJIOHTEPCHKOI JOMOMOTH MiJ Yac HAJ3BUYAMHHUX CHUTyaliil 4u
00ifoBHX [iii; BU3HAUUTH 000B’3KOBICTh CTPaXyBaHHsS BOJIOHTEPIB; 3alIPOBAIUTH MIIBIU JUIS BOJIOHTEPIB
ITiJT Yac BCTYIY IO BUIIMX HAaBYAITBHUX 3aKJIa/liB Ta MPH MPHIHOMi Ha poOOTY; 3apaxyBaHHs yacy 31iHCHEHHS
BOJIOHTEPCHKOI TiSUTBHOCTI IO HaBYaJIbHO-BUPOOHNUOI MPAKTHKH B pasi ii 3AiiCHEHHS 3a HAIPSMOM, II0
BiJIMIOBi/Ta€ OTPUMYBaHIl CIIELiaIFHOCTI; MEPENiKy BiAIKOAYBaHb BUTPAT BOJIOHTEPY; BHECEHHS HOPMHU
«IIpO 3apaxyBaHHs TisUTEHOCTI 0iliitHO opopmMiIeHoro BoJoHTepa — (Hi3UnIHOI 0co0H, siKa 3/11HCHIOE CBOIO
BOJIOHTEPCHKY JIiSUTbHICTh He MeHIIIe Hixk 40 FOMH THOXKHSI He/iTi 10 3arajbHOTO TPYIOBOTO CTaXYy, a TAKOXK
BHUIUIATH 3apoOiTHOI AT 3 HagbaBKaMH Ta MPEMisIMH 3a OCHOBHHUII MicueM poOoTH i 30epexeHHs
pobouoro Mmicus wiel ocobu B epion il pexuMy BiHCHKOBOTO a00 HaJA3BUYAITHOTO CTaHy».

Knrwouosi cnosa: sononmepcmeo, 60JOHMEPCHLKI  op2aHizayii, AOMIHICMPAMUSBHO-NPABOGULL
cmamyc 60J10HMEPCLKUX Op2aHizayill, peanizayis 6 yMoeax 60€HHO20 CINAHY.

Relevance of the study. The introduction of martial law in Ukraine poses new challenges
for Ukraine, which arise for the first time in the 30-year history of the existence of modern
independent Ukraine and lead to the application of critical norms (not inherent in the normal
development of the state), the implementation of which can, due to the restriction of certain rights
of citizens, ensure the proper defense capability of the country, create opportunities to repel armed
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aggression and ensure the constitutional rights of citizens, in particular, including the protection of
their property rights [1]. Since 2014, since the violation of the territorial integrity of Ukraine by the
armed invasion of Russia and until today, the significant burden of eliminating the consequences
of such aggression falls on volunteer organizations, which, starting from the organization of the
collection and provision of humanitarian aid to the victims, to helping the military with means of
protection, food products, and medicines, provide their effective resistance to armed aggression. It
was with the participation of volunteer organizations that the post-war crisis of 2014 was overcome
[2, p.34-35].

At the same time, it should be noted that in order to properly ensure the activities of
volunteer organizations, they must have a clearly defined legal field of activity, their activities
must be carried out on the principles of selflessness, publicity, and legality; economic activity
under the guise of volunteering should be excluded, and there should be other safeguards and
guarantees for their activity. In this regard, below it is advisable to analyze the administrative
and legal status of volunteer organizations in Ukraine and highlight the peculiarities of its
implementation in the conditions of martial law.

The article’s objective is to analyze the features of the administrative and legal status of
volunteer organizations in Ukraine under the conditions of martial law and the mechanisms of
ir’s implementation.

Recent publications review. In general, the legal status of volunteer organizations in
Ukraine was the subject of research by scientists both in the field of public administration
(management) and constitutional and administrative law, among which we can highlight the
works of V. Golub, R. Serbin, V. Shamray, M. Olkhovskyi and others. [3-5]. At the same time,
in the works of these authors, separate elements of the legal status of volunteer organizations are
singled out, without their comprehensive study and without taking into account the peculiarities
of its implementation in the conditions of martial law, which actualizes the research issues within
the scope of our article.

Discussion. The world experience of volunteer organizations shows the significant
impact of the results of their activities aimed at overcoming the lack of financial and material
resources to cover the needs of society in critical situations — natural disasters, epidemics, armed
conflicts, which lead to a threat to the lives and health of citizens. Today, volunteers from more
than 100 countries are united in a global world movement that is becoming more and more
influential. Thus, in the USA, the number of volunteers is about 60 % among women, who devote
an average of 3.4 hours to volunteering. per week, and about 50 % among men (3.6 hours per
week). Canadian citizens work as volunteers for an average of 191 hours. per year, equivalent to
578,000 full-time jobs. In France, 19 % of the adult population participates in the actions of
volunteer organizations (60 % of them regularly), giving more than 20 hours to volunteering. per
month [6]. Every third citizen of the Federal Republic of Germany (22 million people) is a
volunteer and devotes more than 15 hours to work in volunteer associations, projects and mutual
aid groups. month. In South Korea, the value of volunteering services exceeds $ 2 billion per
year. 26 % of Japanese citizens have volunteer experience, 48 % of them are sure that volunteer
work is very useful for personal growth and society as a whole. 72 % of volunteers in Ireland
believe they are doing things that could never be done by paid workers. In general, more than
100 million people of the adult population of the planet are involved in volunteer activities every
year [7, p.75].

The main activity of volunteers from 2014 to today is helping the Ukrainian army and the
wounded — 70 % of volunteers are engaged in this. Before the invasion of russia and the
temporary seizure of certain territories of Ukraine, the most relevant activities of volunteers were
helping socially vulnerable population groups and improving public space. Today, in connection
with the armed invasion of russia on the territory of Ukraine, a crisis situation has arisen in the
maintenance of the vitality of citizens, significant damage has been caused to the infrastructure
of Ukraine, and a daily threat to the life and health of Ukrainian citizens is created from constant
shelling of its territory. All this led to a shift in emphasis from helping the civilian population
and supplying everything necessary to contain armed aggression and liberate the territory of
Ukraine. Of the many areas of work of volunteers aimed at countering external aggression and
its consequences, four main areas can be singled out, which they take care of the most: collection
and delivery of necessary resources to the military operations zone; provision of medical
assistance to victims during their implementation; assistance to forced migrants; search for
missing persons and release of prisoners; demining territories.

Below, in order to fulfill the tasks of the research, it is advisable to carry out an analysis
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of the administrative and legal status of volunteer organizations in Ukraine and to highlight the
peculiarities of its implementation in the conditions of martial law.

One of the main elements of the administrative and legal status of volunteer organizations
is their legal capacity. Only since November 19, 2011, with the adoption of the Law of Ukraine
"On Volunteering" (hereinafter —the Law) [8], this type of voluntary socially oriented, non-profit
activity carried out by volunteers through the provision of volunteer assistance (free work and
services) has undergone legal regulation.

The list of areas of volunteer activity is provided for in part 3 of Article 1 of this law and
is defined in the Decree of the Cabinet of Ministers of Ukraine dated August 5, 2015 No. 556
"On approval of the Procedure for providing volunteer assistance in certain areas of volunteer
activity" [9]. However, this list is not exhaustive, and therefore other types are allowed that are
not prohibited by law.

In fact, the concept of legal capacity of any legal entity is enshrined in the Central
Committee of Ukraine. Yes, according to Art. 91 of the Civil Code of Ukraine, civil legal
capacity of a legal entity is its ability to have civil rights and obligations, which arises from the
moment of creation of a legal entity and ceases from the date of entry into the Unified State
Register of its termination [10]. The law does not provide an unequivocal answer to the exclusive
form of volunteering.

Yes, Part 2 of Art. 17 of the Law indicates that "volunteers provide volunteer assistance
on the basis of an organization or institution that involves volunteers in its activities, on the basis
of a contract on conducting volunteer activities concluded with such an organization or
institution, or without such a contract,” and in part 1, Article 5 of the Law defines that "non-
profit organizations and institutions registered in the Register of Non-profit Institutions and
Organizations may involve volunteers in their activities." In turn, part 2 of Article 17 of the Law
states that "volunteers can provide volunteer assistance individually, while they are obliged to
inform recipients of volunteer assistance that they do not cooperate with organizations and
institutions that involve volunteers in their activities ". However, exceptions are made here
(restrictions on individual volunteer activities), namely "volunteers cannot provide voluntary
assistance individually in the following areas: 1) providing volunteer assistance to eliminate the
consequences of man-made or natural emergency situations; 2) provision of volunteer assistance
to the Armed Forces of Ukraine, other military formations, law enforcement agencies, state
authorities during a special period, a legal regime of emergency or martial law, conducting an
anti-terrorist operation, implementing measures to ensure national security and defense, repelling
and deterring armed forces the aggression of the russian federation in the Donetsk and Luhansk
regions, the implementation of measures necessary to ensure the defense of Ukraine, the
protection of the safety of the population and the interests of the state in connection with the
military aggression of the russian federation against Ukraine and/or another country against
Ukraine. That is, they can carry out such activities exclusively by cooperating with volunteer
organizations as legal entities that carry out non-profit activities.

A volunteer is a natural person who voluntarily carries out socially oriented non-profit
activities by providing volunteer assistance (Article 7 of the Law of Ukraine "On Volunteering").
Citizens of Ukraine, foreigners and stateless persons who are in Ukraine on legal grounds and
are able to act can become volunteers. Persons aged 14 to 18 perform volunteer activities with
the consent of their parents (adoptive parents), adoptive parents, foster parents or guardian. At
the same time, persons aged 14 to 18 cannot provide volunteer assistance to: the Armed Forces
of Ukraine, other military formations, law enforcement agencies, state authorities during a
special period, legal regimes of emergency or martial law, conducting an anti-terrorist operation,
implementing measures for ensuring national security and defense, repelling and deterring the
armed aggression of the russian federation in the Donetsk and Luhansk regions; in the direction
of assisting the authorized body on probation issues in supervision of convicts and carrying out
social and educational work with them; in medical institutions. Foreigners and stateless persons
carry out volunteer activities through organizations and institutions that involve volunteers in
their activities, information about which is posted on the official website of the central executive
body that implements state policy in the field of volunteer activities. A volunteer can obtain a
volunteer certificate by performing volunteer activities in organizations and institutions that
involve volunteers in their activities.

After analyzing the legislation, a number of conclusions can be drawn regarding the
administrative legal capacity of volunteering: firstly, volunteering in all areas of volunteer
assistance can be carried out exclusively by legal entities that are non-profit organizations and
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institutions entered into the Register of non-profit institutions and organizations, the
administrator of which there is a State Tax Service and you can familiarize yourself with this
register in the open and private part of the electronic cabinet located on the official web portal
of the State Tax Service (https://cabinet.tax.gov.ua); secondly, a natural person can volunteer in
all areas of volunteer activity by concluding a contract on conducting volunteer activities with a
volunteer organization or institution; thirdly, a natural person can volunteer in separate areas of
volunteer activity, not related to the assistance of the Armed Forces and elimination of man-
made consequences, independently without registration, and at the same time they are obliged to
inform the recipients of volunteer assistance that they do not cooperate with organizations and
institutions involving volunteers in their activities.

However, volunteering in most cases involves receiving funds from individuals and legal
entities for volunteering. Receipt of charitable contributions by a natural person by a taxpayer,
as practice shows, on his own account — a bank card opened in a banking institution requires
reporting to the authorities of the DPS of Ukraine, and can be considered as receiving undeclared
profit, for which legal responsibility is waived. In addition, it is not an exception to the fraudulent
activity of individual individuals who, under the guise of volunteering, accumulate funds on the
bank cards of false individuals, withdraw these funds for their own needs, carrying out criminal
activities, for which, in our opinion, in the conditions of martial law, the responsibility for be
strengthened at least twice. That is, the issue of registration of natural persons who carry out
volunteer activities with the aim of legalizing their activities, ensuring the possibility of
exemption from taxation and taking appropriate control measures for their activities are urgent.

It should be noted that the attempt to legally register the status of "volunteer of anti-
terrorist operation" and maintain the Register of volunteers of anti-terrorist operation was
initiated by the order of the Ministry of Finance of Ukraine dated 10.30.2014 No. 1089, which
approved the Procedure for the formation and maintenance of the Register of volunteers of anti-
terrorist operation [11], in accordance with an ATO volunteer is an individual benefactor (a
citizen of Ukraine or a foreigner or a stateless person residing in Ukraine on legal grounds), who
has reached the age of eighteen, performs volunteer activities on a voluntary and unpaid basis,
entered in the Register of ATO volunteers. This normative act defines the procedure for inclusion
and exclusion from the Register of ATO and/or OOS volunteers, their registration in the bodies
of the DPS of Ukraine, the procedure for publishing information about the register.

This should be noted as an important step towards the legalization of volunteer activities,
especially in the conditions of martial law, where without the activities of volunteers (both legal
entities and individual citizens) it is impossible to ensure the defense capability of Ukraine and
the normal operation of infrastructure facilities. At the same time, we agree with the opinion of
individual authors regarding the fact that "the undoubtedly significant contribution of volunteers
during the anti-terrorist operation, the legislative definition of the concept of "volunteer of anti-
terrorist operation” exclusively in the normative legal act approved by the Ministry of Finance
of Ukraine, indicates the improper recognition of the activity by the state volunteers™ [12, p.105],
this can also be said about volunteers who carry out their activities today under martial law. In
this regard, we believe that today there is an objective need to legalize volunteering in Ukraine
at a higher level of legal regulation. it is expedient to determine: separately the procedure for
registration of legal entities that carry out volunteer activities, separately — individual volunteers;
establishing the legal status of "receipts for the implementation of volunteer assistance"”,
determining the procedure for reporting receipts for the implementation of volunteer assistance
and their use; procedure for publishing this report.

It should be noted that today the Verkhovna Rada of Ukraine is carrying out activities to
improve the normalization of volunteer activities. Thus, draft laws No. 8076 and No. 7492 were
adopted, which simplify the official registration of volunteers and exemption from taxation of
charitable contributions. In particular, Law No. 8076 simplifies the registration of volunteers as
much as possible, applications for inclusion in the Register of VVolunteers can be submitted both in
paper and electronic form (including using the Unified State Web Portal of Electronic Services).
Draft Law No. 7492 expands the areas of spending: they include charitable assistance during the
wartime and state of emergency for the benefit of combatants throughout Ukraine, civil defense
workers and their family members, forcibly displaced people from war zones throughout Ukraine.
Also, the tax benefit now extends not only from the date of registration, but also from the beginning
of the current accounting year [13]. Thus, a large number of Ukrainians who, with the beginning
of the full-scale russian aggression, became volunteers and joined the assistance of the Armed
Forces, namely, collected funds for the purchase of helmets, bulletproof vests, cars, etc., through
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personal cards should have a guarantee of exemption from taxation, namely through simplified
registration in the Register of Volunteers, including through the "Action" application, which will
significantly save time for volunteers.

It is obvious that the main components of the administrative and legal status of volunteer
organizations are the rights, duties and guarantees for the realization of rights. Despite the
imperfection of some of its provisions, the law enshrines the rights of volunteers. In particular,
in accordance with Art. 7 of the Law, a volunteer has the right to: proper conditions for
performing volunteer activities, in particular, receiving reliable, accurate and complete
information about the procedure and conditions for conducting volunteer activities, provision of
special means of protection, equipment and equipment; crediting the time of volunteering to the
educational and industrial practice in the case of its passing in the direction that corresponds to
the specialty received, with the consent of the educational institution; reimbursement of expenses
related to the implementation of volunteer activities; other rights provided for by the contract on
conducting volunteer activities and legislation.

At the same time, the volunteer is obliged to: conscientiously and timely fulfill the duties
related to the conduct of volunteer activities; in cases specified by law, undergo a medical
examination and provide a health certificate; if necessary, undergo further training (retraining); to
prevent actions and deeds that may negatively affect the reputation of the volunteer, the
organization or institution on the basis of which volunteer activities are carried out; comply with
the legal regime of information with limited access; in the case of concluding a contract on
conducting volunteer activities and unilaterally terminating the contract at the initiative of the
volunteer, to compensate for direct damages caused by him, if this is provided for in the contract;
to compensate property damage caused as a result of his volunteer activities, in accordance with
the law. However, it should be noted that the Law separately regulates the rights and obligations of
volunteer organizations. In particular, organizations and institutions that involve volunteers in their
activities have the right to: carry out activities with the conclusion of a contract on conducting
volunteer activities with a volunteer or without such a contract in the manner specified by this Law;
receive funds and other property for volunteer activities; independently determine the areas of
volunteering; issue certificates to volunteers certifying their identity and the type of volunteer
activity within the organization; to reimburse volunteers for expenses related to their provision of
volunteer assistance; to invite foreigners and stateless persons to carry out volunteer activities on
the territory of Ukraine, to send citizens of Ukraine abroad to carry out volunteer activities; to insure
the life and health of volunteers for the period of their volunteering in accordance with the Law of
Ukraine "On Insurance™.

At the same time, the latter, namely life and health insurance of a volunteer operating
under martial law, should not be attributed to the rights, but to the duty of the volunteer
organization. Volunteer organizations are obliged to: provide volunteers with safe and
appropriate conditions for volunteering; train volunteers; to provide volunteers with reliable,
accurate and complete information about the content and specifics of volunteer activities; to
provide free access to information related to the implementation of volunteer activities by
organizations and institutions that involve volunteers in their activities.

Separately, it is necessary to point out the guarantees of protection of the rights of
volunteers, which should include the following: 1) reimbursement of travel expenses in the
territory of Ukraine and abroad within the limits of reimbursement of travel expenses established
for civil servants and employees of enterprises, institutions and organizations that are fully or
are partially supported (financed) at the expense of budget funds (Article 11 of the Law), travel
expenses (including luggage transportation) to the place of volunteering, expenses for obtaining
a visa, for food, when volunteering lasts more than 4 hours a day, for accommodation in the case
of a volunteer’s business trip to another populated place for the implementation of volunteer
activities, which will last more than 8 hours, etc., which are confirmed by relevant documents
(Article 11 of the Law); 2) volunteers are paid a one-time cash benefit in the event of death or
disability of the volunteer as a result of an injury (contusion, trauma or mutilation) received
during the provision of volunteer assistance in the area of anti-terrorist operations,
implementation of measures to ensure national security and defense, repulsion and deterrence
armed aggression of the russian federation in the Donetsk and Luhansk regions, hostilities and
armed conflicts; 3) in the event of the death of a volunteer during the provision of volunteer
assistance in the area of anti-terrorist operations, implementation of measures to ensure national
security and defense, repelling and deterring armed aggression of the russian federation in the
Donetsk and Luhansk regions, hostilities and armed family conflicts the deceased, his/her parents
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and dependents are paid in equal parts a one-time cash benefit in the amount of 500 subsistence
minimums, established by law for able-bodied persons on the date of death; 4) in the case of
establishing a volunteer’s disability as a result of an injury (contusion, trauma or mutilation)
received during the provision of volunteer assistance in the area of anti-terrorist operations,
implementation of measures to ensure national security and defense, repel and deter armed
aggression of the russian federation in the Donetsk and Luhansk regions, hostilities and armed
conflicts, depending on the degree of disability, he is paid a one-time cash benefit in the amount
determined by law. The amount of one-time cash benefit in case of disability due to injury
(contusion, trauma or mutilation) is determined based on the subsistence minimum effective on
the date of disability (Article 6 of the Law).

The payment of one-time cash assistance is carried out in the order and under the
conditions determined by the Decree of the Cabinet of Ministers of Ukraine of August 19,
2015 No. 604 "Some issues of payment of one-time cash assistance in the event of death or
disability of a volunteer due to injury (concussion, trauma or mutilation) received during the
provision of volunteer assistance in the area of the anti-terrorist operation..." [14]. Another
element of the administrative and legal status of volunteer organizations is legal (primarily
administrative) responsibility. There are two types of such responsibility: financial
responsibility — for a legal entity that is engaged in volunteer activities and has violated the
rules of financial accounting and tax reporting; personal responsibility of the volunteer for
covering up volunteer activities.

Thus, an urgent issue in connection with the introduction of martial law and the need for
mobilization is the issue of evasion of a conscript who, having registered, went abroad for
humanitarian aid and does not return to the territory of Ukraine in order to avoid mobilization.
As of now, direct responsibility for such actions is not provided, theoretically we can talk about
responsibility for evading mobilization, which is provided for in Art. 210-1 of the Criminal
Procedure Code "Violation of the legislation on defense, mobilization training and mobilization",
which provides for the imposition of a fine on citizens from one hundred to two hundred tax-free
minimum incomes of citizens and on officials — from two hundred to three hundred tax-free
minimum incomes of citizens, and for the repeated commission of such an act — imposing a fine
on citizens from two hundred to three hundred non-taxable minimum incomes of citizens and on
officials — from three hundred to five hundred non-taxable minimum incomes of citizens [15].

Conclusions. In conclusion, it should be noted that the main problems in the proper
implementation of the administrative and legal status of volunteer organizations, in my opinion,
are: 1) the need to regulate the registration procedure of volunteer organizations and individual
volunteers, and to provide the opportunity for individual volunteers to carry out such activities
through the "Action" application™; 2) definition of the Ministry of Justice of Ukraine as the
central body of the executive power implementing state policy in the field of volunteering;
3) creation of an open register of volunteer organizations and volunteer individuals, whose
administrator should be the Ministry of Justice of Ukraine; 4) regulation in the Law "On
Volunteering™: the status of "volunteer organization" and "volunteer individuals"; a list of areas
of volunteer activity, taking into account its implementation during emergency situations or
hostilities; determination of the authorized central body of executive power in the field of
volunteering; regulations on the application of contracts on the provision of volunteer assistance
during emergency situations or hostilities; the need for compulsory insurance of volunteers;
benefits for volunteers during admission to higher education institutions and when hiring;
crediting the time of volunteer activity to educational and industrial practice in the case of its
implementation in the direction that corresponds to the received specialty; a list of volunteer
expenses reimbursements; introduction of the rule "on the inclusion of the activity of an officially
registered volunteer — a natural person who performs his volunteer activity for at least 40 hours
on a Sunday to the total length of service, as well as the payment of wages with allowances and
bonuses for the main place of work and the preservation of this person’s place of work in the
period of operation of the regime of martial law or state of emergency".

Conflict of Interest and other Ethics Statements
The authors declare no conflict of interest.

References
1. [Ipo BBeeHHS BOEHHOTO CTaHy Y 3B’SI3KY 3 BIFICEKOBOIO arpeci€ro pociiichkoi (enepartii mpoTu
Vkpaian: VYka3 Ilpesmpenta Ykpainm Bim 24  motoro 2022 poky Ne64. URL:
https://www.president.gov.ua/documents/642022-41397.

96 ISSN 2078-3566



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

2. Lehka O., Myroniuk R., Myroniuk S. Lukéacs E. Terrorism with a "woman’s appearance™:
economic background and legal tools for forming a counteracting strategy. Economic annals-XXI. Research
Journal. 177(5-6). P. 34-43. Doi : https://doi.org/10.21003/ea).

3. T'ony6 B. JI. Kito4oBi MOHATTS Ta KaTeropii Aep»aBHOTO YHPaBIiHHA y cdepi BOTOHTEPCHKOT
TsUTBHOCTI. Bicnux Hayionanvhoi akademii deporcasnozo ynpaeninns. 2014. Ne 1. C. 25-30.

4. Cepbun P.A. AnMIHICTpaTHBHO-TIpaBOBa XapaKTEPHCTHKA 3aralbHOCOLIAIBHUX (opM
OnaroniitHo1 MisUIbHOCTI. [Tionpuemnuymeo, cocnodapcmeo i npaso. 2016. Ne 1. C. 103-107.

5. ampait B. O., OnpxoBcekuit M. A. CydacHuii craH oQiliifHOTO BH3HAHHS BOJOHTEPCHKOI
nisnbHOCTI B YKpaiHi. 306uiwna mopeiena: exowomika, ¢hinaucu, npaso. Haykosuii scypnan. Cepis:
FOpuouuni nayku. 2015. 4(81). C. 11.

6. AnamiTu4yHa nomnoBigs «BomoHTepchkuii pyx: CBITOBHI HOCBi Ta YKpaiHCBKI I'pOMaasHCBKI
npaktuki». URL : http://www.niss.gov.ua/content/articles/files/volonter+697e4.pdf.

7. Kpamigina I'. O. CBiToBHif BOJOHTEPCEKUH pyX: CTaH i craryc. BicHux eKoHOMiuHOi HayKu
Yxpainu. 2012. Ne 1. C. 73-76.

8. IIpo BoJIOHTEPCHKY AisUTbHICTE: 3aKoH YKpainu Bix 19 keitHs 2011 poxy Ne 3236-VI. BizomocTi
BepxosHoi Pangu Ykpainu. 2011. Ne 42, cT.435.

9. Ilpo 3arBepmxeHHs IlopsaaKy HalaHHS BOJOHTEPCHKOI JONOMOTH 332 OKPEMHMMH HalpsiMaMu
BOJIOHTEPCHKOI AistibHOCTI: [loctanoBa Kabinery MinictpiB Ykpainu Big 05 cepmus 2015 poky Ne 556.
Odiuiitauit Bicuuk Ykpainu. 2015. Ne 64. C. 302. Cr. 2124.

10. LHuBineHuit kogeke Ykpainu: 3akoH Ykpainu Binl6 ciuns 2003 poky Ne 435-1V. Bioomocmi
Bepxoernoi Paou Ykpainu. 2003. Ne 40-44. Cr. 356.

11. Ilopsmok ¢opMyBaHHS Ta BeAEHHS PeecTpy BOJOHTEpIB aHTUTEPOPHCTHYHOI OHeEparlii,
3aTBEep/PKCHNH HakazoM MinicTepcTBa ¢inanciB Ykpaiam Big 30.10.2014 p. Ne 1089. URL:
http://zakon3.rada.gov.ua/laws/show/z1471-14.

12. BcraBceka T. B., AnMiHiCTpaTHBHO-IIPaBOBHH CTAaTyC BOJIOHTEpPIB, AKi Opaiy ydacTb B
aHTUTEepOpHCTHYHIH omeparii. Lex Portus. 2017. 1(3). C. 97-106.

13. Co6enko H. B Ykpaini 3BinbHuIH Bix onogatkyBaHHs 3i6pani komtu st 3CY. Sk notpanutu
y Peectp Bononrepis. Cycrminbhe. HoBuru. 17 mucromama 2022 poky. URL : https://suspilne.media/
319098-v-ukraini-zvilnili-vid-opodatkuvanna-zibrani-kosti-dla-zsu-ak-potrapiti-u-reestr-volonteriv.

14. Jlesiki muTaHHSA BUIUIATH OJHOPA30BOi I'POIIOBOi JOMOMOTH y pasi 3arubemni (cmepTi) abo
IHBaJITHOCTI BOJIOHTEpa BHACIHIJOK MOpaHEHHs (KOHTY3ii, TpaBMH a0 KailTBa), OTPUMAHOTO MijJ dac
HaJaHHS BOJIOHTEPCHKOi JIONIOMOTH B paliOHI IPOBEACHHS AHTUTEPOPHCTHYHOI omeparii, 3IifiCHeHHs
3axoJiB 13 3a0e3nedyeHHs HalioHaJIbHOI Oe3neku 1 00OpoHH, Biaciui i cTpuMyBaHHS 30poiiHOi arpecii
pociticekoi ¢enepamii y Jonenpkiit Ta Jlyrancekiii ob6mactax, 60iloBUX niif Ta 30pOMHOTO KOHQIIKTY:
[ocranoBa Kabinery MinictpiB Ykpainu Bix 19 cepmus 2015 poxy Ne 604. Odhiyitinuii ¢ichux Ykpainu.
2015 p. Ne 68. C. 19. Cr. 2234.

15. Konexc Ykpaiau mpo aaMiHICTpaTHBHI IpaBonopymeHHs: 3akoH Ykpainu Bix 07.12.1984 poxy
Ne 8073-X. Bioomocmi Bepxosnoi Paou YPCP. 1984. Ne 51. Cr. 1122.

Submitted 07.11.2022

1. Pro vvedennia voiennoho stanu u zviazku z viiskovoiu ahresiieiu rosiiskoi federatsii proty
Ukrainy: Ukaz Prezydenta Ukrainy vid 24.02.2022 Ne 64 [On the putting into action of martial law in
connection with the military aggression of the russian federation against Ukraine]. URL:
https://www.president.gov.ua/ documents/642022-41397. [in Ukr.].

2. Lehka O., Myroniuk R., Myroniuk S., Lukéacs E. Terrorism with a "womans appearance":
economic background and legal tools for forming a counteracting strategy. Economic annals-XXI. Research
Journal. 2019. 177(5-6). P. 34-43. Doi: https://doi.org/10.21003/ea).

3. Holub V. L. Kliuchovi poniattia ta katehorii derzhavnoho upravlinnia u sferi volonterskoi
diialnosti [Key concepts and categories of public administration in the field of volunteering]. Visnyk
Natsionalnoi akademii derzhavnoho upravlinnia. 2014. No. 1. P. 25-30. [in Ukr.].

4. Serbyn R. A. Administratyvno-pravova kharakterystyka zahalnosotsialnykh form blahodiinoi
diialnosti [Administrative and legal characteristics of post-social forms of charitable activity].
Pidpryiemnytstvo, hospodarstvo i pravo. 2016. No. 1. P. 103-107. [in Ukr.].

5. Shamrai V. O., Olkhovskyi M. A. Suchasnyi stan ofitsiinoho vyznannia volonterskoi diialnosti
v Ukraini [The current state of officially recognized volunteer activity in Ukraine]. Zovnishnia torhivlia:
ekonomika, finansy, pravo. Naukovyi zhurnal. Seriia: Yurydychni nauky. 2015. 4(81). P. 11. [in Ukr.].

6. Analitychna dopovid "Volonterskyi rukh: Svitovyi dosvid ta ukrainski hromadianski praktyky"
[Analytical report "Volunteer Movement: World Experience and Ukrainian Civic Practices"].
URL: http://www.niss.gov.ua/content/articles/files/volonter+697e4.pdf. [in Ukr.].

7. Krapivina H. O. Svitovyi volonterskyi rukh: stan i status [The world volunteer movement: state
and status]. Visnyk ekonomichnoi nauky Ukrainy. 2012. No. 1. P. 73-76. [in Ukr.].

8. Pro volontersku diialnist: Zakon Ukrainy vid 19 kvitnia 2011 roku Ne 3236-VI. Vidomosti
Verkhovnoi Rady Ukrainy. 2011. No. 42. P. 435. [in Ukr.].

ISSN 2078-3566 97



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

9. Pro zatverdzhennia Poriadku nadannia volonterskoi dopomohy za okremymy napriamamy
volonterskoi diialnosti: Postanova Kabinetu Ministriv Ukrainy vid 05.09.2015 Ne 556 [On the approval of
the Procedure for providing volunteer assistance in certain areas of volunteer activity]. Ofitsiinyi visnyk
Ukrainy. 2015. No. 64. P. 302. [in Ukr.].

10. Tsyvilnyi kodeks Ukrainy: Zakon Ukrainy vid 16.01.2003 Ne 435-1V [The Civil Code of
Ukraine]. Vidomosti Verkhovnoi Rady Ukrainy. 2003. No. 40-44. P. 356. [in Ukr.].

11. Poriadok formuvannia ta vedennia Reiestru volonteriv antyterorystychnoi operatsii,
zatverdzhenyi nakazom Ministerstva finansiv Ukrainy vid 30.10.2014 Ne 1089 [The procedure for forming
and maintaining the Register of volunteers of the anti-terrorist operation, approved by the order of the
Ministry of Finance of Ukraine]. URL : http:// zakon3.rada.gov.ua/laws/show/z1471-14. [in Ukr.].

12. Vstavska T.V., Administratyvno-pravovyi status volonteriv, yaki braly uchast v
antyterorystychnii operatsii [Administrative and legal status of volunteers who participated in anti-terrorist
operations]. Lex Portus. 2017. No. 1(3). P. 97-106. [in Ukr.].

13. Sobenko N.. V Ukraini zvilnyly vid opodatkuvannia zibrani koshty dlia ZSU. Yak potrapyty u
Reiestr volonteriv [ICollected funds for the Armed Forces are exempt from taxation in Ukraine. How to get
into the Register of VVolunteers]. Suspilne. Novyny. 2022. URL : https://suspilne.media/319098-v-ukraini-
zvilnili-vid-opodatkuvanna-zibrani-kosti-dla-zsu-ak-potrapiti-u-reestr-volonteriv. [in Ukr.].

14. Deiaki pytannia vyplaty odnorazovoi hroshovoi dopomohy u razi zahybeli abo invalidnosti volontera
vnaslidok poranennia (kontuzii, travmy abo kalitstva), otrymanoho pid chas nadannia volonterskoi dopomohy v
raioni provedennia antyterorystychnoi operatsii, zdiisnennia zakhodiv iz zabezpechennia natsionalnoi bezpeky i
oborony, vidsichi i strymuvannia zbroinoi ahresii rosiiskoi federacii. Kabinet Ministriv Ukrainy vid 19.08.2015
Ne 604 [Some issues of payment of a one-time cash benefit in case of death or disability of a volunteer due to
injury ...]. Ofitsiinyi visnyk Ukrainy. 2015. No. 68. P. 19. [in Ukr.].

15. Kodeks Ukrainy pro administratyvni pravoporushennia: Zakon Ukrainy vid 07.12.1984
Ne 8073-X [Code of Ukraine on administrative offenses]. Vidomosti Verkhovnoi Rady URSR. 1984. No. 51.
P. 1122. [in Ukr.].

ABSTRACT

The article analyzes the administrative and legal status of volunteer organizations in Ukraine and
highlights the specifics of its implementation under martial law. Peculiarities of the administrative and legal
status of volunteer organizations in Ukraine and its implementation in the conditions of martial law are
discussed.

It was found that in order to properly implement the administrative and legal status of volunteer
organizations in Ukraine, it is advisable to: 1) regulate the registration procedures of volunteer
organizations and individual volunteers, and provide the opportunity for individual volunteers to carry out
such activities through the "Action" application; 2) define the Ministry of Justice of Ukraine as the central
body of the executive power that implements state policy in the field of volunteering; 3) introduce an open
register of volunteer organizations and volunteer individuals, whose administrator should be the Ministry
of Justice of Ukraine; 4) regulate in the Law "On Volunteering™: the status of "volunteer organization" and
"volunteer individuals™; a list of areas of volunteer activity, taking into account its implementation during
emergency situations or hostilities; to detail the powers of the authorized central body of the executive
power in the field of volunteering; introduce the procedure for concluding contracts on the provision of
volunteer assistance during emergency situations or hostilities; determine the mandatory insurance of
volunteers; introduce benefits for volunteers during admission to higher education institutions and when
hiring; crediting the time of volunteer activity to educational and industrial practice in the case of its
implementation in the direction that corresponds to the received specialty; a list of volunteer expenses
reimbursements; introduction of the rule "on the inclusion of the activity of an officially registered
volunteer — a natural person who performs his volunteer activity for at least 40 hours on a Sunday to the
total length of service, as well as the payment of wages with allowances and bonuses for the main place of
work and the preservation of this person’s place of work in the period of operation of the regime of martial
law or state of emergency".

Keywords: volunteerism, volunteer organizations, administrative and legal status of volunteer
organizations, implementation under martial law.
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Hatanis O6ymenko. IHKOPIIOPAIIISI IK OCHOBHHMI CNIOCIE CUCTEMATH3AIII
3AKOHOJABCTBA IPO NPALIO: 3ATAJIBHA XAPAKTEPUCTHUKA. Crarrs po3kpuBae
OCHOBHHUH croci0 cucremaTtu3anii iHKopropaliro. [Hkopmopalis Moke 3AiHCHIOBAaTHCS Ha MOCTiIHHIM
OCHOBI JJII MATPUMKH TPYIOBOTO 3aKOHOJIABCTBA B HAJIC)KHOMY CTaHi, TOJI SIK MPOBOAUTH KoAuDikariiro
CHUCTEMAaTHUYHO 1 MOCTII{HO HEMA€E CEHCY, TOMY IO I 31CHEHHS TaKoi AiSIbHOCTI BITHOCHHU y TPYIOBii
raiay3i MaloTh OyTH OUIBII-MEHIN YCTaJCHUMH, TOOTO KOAMGIKAIls 3IIHCHIOETHCS TEPIOAMIHO IS
0e3rocepeJTHEOI0 OHOBJICHHS 3aKOHOMaBCTBa. [IpeMeToM BIUTMBY iHKOPIIOpALil € HOPMAaTHBHO-IIPABOBI
akTH y cdepi mparii, Ha BIIMIHY BiJ] IIbOT0 KOAUDIKAI[IO CIIPSIMOBAHO Ha IOPUANYHI HOPMH, IIPHITIUCH Ta
MIPaBOBI IHCTUTYTH. 30BHINIHA (hopMa pe3yNbTaTy iHKOpIOpalii TPYZO0BOTO 3aKOHOJIABCTBA BTLIOETECS Y
30ipHHKax abo 3BOJAX 3aKOHIB, a KoaMQikamil — 3a3BHYail y KOAEKCaX, OCHOBaX TOIIO, SIK MPABHJIO,
IHKOpHOpaLis 3MIACHIOETbCSA U 3a0e3MeUeHHs 3alliKaBICHHX OCi0 TEKCTaMH HOPMAaTHUBHO-TIPABOBUX
aKTiB, 10 OyJIH MiAaHi iIHKOpIOpallii, TOOTo MeBHOI KaTeropii 0cid, a KoAaudikallis 0XOILTIOE BCiX 0ci0, Mo
BCTYNAIOTh Y TPYAOBI MPAaBOBITHOCHHH, 1 B pe3yibTaTi y Hill 3alikaBieHi BCi. [HKopmopamis € OKpeMuM
croco0oM cucTeMaru3anii TPyIoBOro 3aKOHOAABCTBA, BUKOPUCTAHHS SKOTO MA€ BAXKIIMBE 3HAYCHHS IS
1oro momanbnioi Koaudikarrii.

B crarTi BHCBITIIEHO, 110 IHKOPIIOPALlisi YAUHHOTO 3aKOHOJABCTBA BHPAXKAEThCS B IMOBHOMY a0o
YacTKOBOMY 00’cHaHHI B aidaBiTHOMY, XpPOHOJOTIYHOMY, CHCTEMHO-TIPEAMETHOMY IOPSIIKY
HOPMaTHUBHO-TIPAaBOBHX aKTiB IIEBHOTO PiBHS B Pi3Hi 30ipHHUKH, 3 METOIO 3a0e3eUeHHs 3allikKaBIeHUX 0Ci0
TEKCTAMH BINNOBITHAX HOPMATHUBHHUX akTiB 31 BciMa iX oQimiifHUMH 3MiHAMH Ta IOTOBHEHHSMH.
[HKOpTIOpATlis € Takoo GOpMOIO 0OPOOKH HOPMATHBHOTO MaTepialy, METOIO SIKOi € TITBKH HOTO 30BHIIIHE
BHOPAIKYBaHHSA (BHIPABICHHS PYKAPCHKUX, TPAMATHYHMX 1 CHHTAKCHYHHUX ITOMHJIOK, BHKITIOYCHHS
HOPMAaTHUBHO-TIPABOBHX aKTiB 200 YaCTHH, 110 OyiH opMabHO CKacOBaHi; OMYIIEHHS peaMOy, MiAMICiB
MOCaJI0BHX OCi0 TOIIO).

PesynbraTtom iHKOpHOpAalii € po3MillleHHs PaBOBOTO MaTepialy B pi3HHX 30ipHUKAX y NEBHOMY
nopsaKy. OcoOaMBICTE IHKOPIIOpALlii, OJIATae B TOMY, IO Oy[b-SKi 3MiHH Yy 3MICTi aKTiB, HOMILICHHUX Y
30ipHMKH, 3a3BUYall He BHOCATHCS, 1 3MIiCT IPABOBOT'O PETYIIOBAHHS MO CYTI JIMIIA€ThCS He3MiHHUM. Came
s BIACTUBICTh IHKOPIOPALii — 30epe:KeHHsT HE3MiHHIM 3MiCTY HOPMAaTHBHOTO PETYIIOBaHHS — BiIPi3HIE
i Bixm xomgmdikamii i koHcomimamii. dopma BHKIALy 3MICTY HOPMATHBHUX aKTiB 1HKOJIM 3a3HA€ TEBHHUX
JIOCUTHh CYTTEBUX 3MiH, OCKUIBKM 1HKOpIIOpamis HE SBIsIE COOOI0 TPOCTOTO BiATBOPEHHS aKTiB y iX
MepBUHHIN penakmii. 3a3Bu4ail y 30ipHHKaX YMHHUX HOPMATHBHUX aKTiB TEKCTH OCTaHHIX OPYKYIOTBCA 3
ypaxyBaHHAM HOJAIBIINX OQiUiiHUX 3MiH i1 JonoBHeHb. KpiM Toro, y mporeci iHKopropaii 3 TeKcTy
aKTiB, MOMIIEHUX y 30ipHMK, BUIIy4alOThCs TJIaBH, CTarTi (IIyHKTH), OKpeMi ab3amu W iHIII YacTHHH,
BU3HAHI TAKUMH, 0 BTPATHIM YHHHICTh. Y 30ipHMK BHOCSTBCA BCi TaKi 3MiHM 1 JIOTIOBHCHHS 3
¢bikcyBaHHSM 0QiLiiIHUX PEKBI3UTIB THX aKTiB, SKUMU BHECEHO BiJIIIOBIJHI KOPEKTHBH.

Knrouogi cnoga: cucmemamusayis mpyoogoco 3aKOHOOABCMEd, IHKOPROpAyis, HOPMAMUEHO-
npagogi axmu, mpyoosi HOPMU, WIIAXOM 308HIUHBLO2O ONPAYIOBAHMS MA 00 €OHANHA HOPMAMUBHOLO
mamepiany, 6cmynaioms y mpyoogi HnpagoGiOHOCUHU, B0OCKOHANEHHA HUHHO20 3AKOHOO0ABCMEA,
iHKOpnopayis modce Oymu o@iyiliHow, oQiyio3How ma HeopiYiliHOW, 306HIUHA CUCMEMAMU3AYIL
3aKOHO0ABCMEa, 3I0PaAKHS 3AKOHOOAECMEA.

Relevance of the study. Today, in the scientific literature and at the legislative level, the
need to systematize labor legislation is increasingly emphasized. At the same time, it is important
to choose a way to carry out such activities. In our opinion, the main methods of systematization
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are incorporation and codification. At the same time, these two methods are closely related to
each other, because usually it is incorporation that precedes codification.

Recent publications review. Some issues of formation and development labor law were
at one time the subject of scientific research by such prominent scientists as M. Aleksandrov,
V. Andriyev, N. Bolotina, L. Bugrov, S. Vavzhenchuk, V. Venediktov, S. Venediktov,
S. Vyshnovetska, L. Ginzburg, Yu. Gryshina, D. Zhuravlyov, T. Zanfirova, M. Inshin,
Y. Ivchuk, R. Kondratiev, M. Klemparskyi, R. Livshyts, M. Lushnikova, S. Lukash, A. Matsyuk,
N. Melnychuk, K. Melnyk. Tolkunova, K. Urzhynskyi, N. Khutoryan, G. Chanysheva,
S. Chernous, V. Shcherbina, O. Yaroshenko and others [1-5]. At the same time, despite the
significant contribution of scientists to the development of the science of labor law, under
modern conditions, a unified conceptual approach to defining the essence and features of the
labor law system has not been formed.

The article’s objective is to find out the essence and features of incorporation as a way
of systematizing labor legislation.

Discussion. Modern legal views make it possible to separate the essential differences
between incorporation and codification: 1) the most essential difference is that incorporation
does not change the content of labor legislation, while codification is aimed at changing both the
form and the content of regulatory legal acts, i.e. the latter has a law-making essence;
2) incorporation can be carried out on a permanent basis to maintain labor legislation in proper
condition, while it makes no sense to carry out codification systematically and constantly,
because for the implementation of such activities, relations in the labor field must be more or
less established, that is, codification is carried out periodically for direct updating legislation;
3) the subject of the influence of incorporation is normative legal acts in the field of labor, in
contrast to this, codification is aimed at legal norms, prescriptions and legal institutes; 4) the
external form of the result of the incorporation of labor legislation is embodied in collections or
sets of laws, and codification is usually in codes, foundations, etc.; 5) as a rule, incorporation is
carried out to provide interested persons with the texts of normative legal acts that were subject
to incorporation, i.e. a certain category of persons, and codification covers all persons entering
into labor relations, and as a result, everyone is interested in it; 6) codification, in contrast to
incorporation, is aimed at the current labor legislation, and incorporation can be carried out, for
example, with regard to normative legal acts in the field of labor from the XIX to XX centuries;
7) during codification, "outdated" or those that are outdated and have no practical significance
labor regulations may be canceled, but not during the incorporation process; 8) types of
incorporation and codification of labor legislation differ, incorporation can be official, unofficial
and unofficial, alphabetical, chronological and system-subject are also distinguished, and
codification can be general, inter-branch, branch and institutional. So, from the above, we really
see that incorporation is a separate way of systematizing labor legislation, the use of which is
important for its further codification.

Incorporation (lat. incorporation) should be understood as “incorporation™, "joining",
its purpose is to improve the current legislation by systematically processing the form
without changing the content of legal norms. In the legal literature, incorporation is
understood as a form of systematization of legislation carried out by competent state bodies,
their officials and other subjects through external processing and combining normative
material into collections in a certain order without changing their content, the main purpose
of which is to ensure convenience search and availability of regulatory material.
Incorporation of current legislation is expressed in full or partial unification in alphabetical,
chronological, system-subject order of normative legal acts of a certain level in various
collections, with the aim of providing interested persons with the texts of relevant normative
acts with all their official changes and additions.

Incorporation is a form of processing of regulatory material, the purpose of which is only
its external arrangement (correction of typographical, grammatical and syntactic errors,
exclusion of normative legal acts or parts that have been formally canceled; omission of
preambles, signatures of officials, etc.). The result of incorporation is the placement of legal
material in different collections in a certain order. Incorporation is understood as the adoption
by the state of the norms of national law (or the change or cancellation of already existing ones),
which contribute to the fulfillment of the prescriptions of international law. Norms of national
law may textually repeat some rules of international law, specify and adapt them to the features
of the social order and legal system of the state, since in this case new norms of national law
adopted for the purpose of implementing international law are introduced (incorporated) into
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national law, then this method could be called an incorporation.

Incorporation is a method of processing current legal norms by combining legal acts
in a certain collection in accordance with the chosen criterion (chronological, alphabetical
or thematic) without changing their internal content. This is an external systematization of
legislation, which does not introduce any new provisions into it and does not set itself the
goal of revising legal norms. At the same time, the texts of normative acts may be slightly
adjusted, but in such a way that this does not affect their normative content (for example,
correction of typographical, grammatical or syntactical errors, exclusion of articles and
clauses that have lost their validity, etc.). Since the content of the regulatory regulation does
not change in the case of incorporation, it can be both official and unofficial.

Incorporation is a form of systematization, when normative acts of a certain level are fully
or partially combined into different collections or collections in a certain order (chronological,
alphabetical, system-subject). Incorporation is a permanent activity of state and other bodies with
the aim of maintaining legislation in a valid (control) state, ensuring its availability, providing
the widest range of subjects with reliable information about laws and other regulatory acts in
their current version [1-5].

The peculiarity of incorporation is that any changes in the content of the acts placed in
the collections are usually not made, and the content of the legal regulation essentially remains
unchanged. It is this feature of incorporation — keeping the content of regulatory regulation
unchanged — that distinguishes it from codification and consolidation. The form of presentation
of the content of regulatory acts sometimes undergoes certain rather significant changes, since
incorporation is not a simple reproduction of acts in their original version. Usually, in the
collections of current normative acts, the texts of the latter are printed taking into account further
official changes and additions. In addition, in the process of incorporation, chapters, articles
(clauses), separate paragraphs and other parts, recognized as having lost their validity, are
removed from the text of the acts placed in the collection. All such changes and additions are
entered into the collection with the recording of the official details of those acts, by which the
corresponding corrections were made.

Incorporation can be considered as an independent form of systematization of legislation,
which is carried out by competent state bodies, their officials and other subjects through external
processing and combining normative material into collections in a certain order without changing
their content, the purpose of which is to ensure ease of search and accessibility regulatory
material. Incorporation is limited to material processing only. Only changes of an external,
editorial or technical nature are allowed: correction of topographical errors, exclusion of legal
acts or their parts, later formally canceled by the lawmaker, omission of signatures under
normative legal acts, etc. The systematization of regulatory legal acts in the form of incorporation
is expressed in the preparation and publication of various collections of such acts. Incorporation
is carried out in order to provide the widest range of subjects with the texts of laws and other
regulatory legal acts.

At the same time, the incorporation of regulatory legal acts is directly related to their
accounting, since it is based on a certain, maximally certain fund of relevant acts and a search
system capable of ensuring the finding of all the necessary acts, because the first task of
incorporation is the preparation of a list of acts, which should consist of the prepared collection.
In the case of preparation of a collection of acts adopted by one or several law-making bodies,
normative acts adopted by them for the entire period of their activity or for some specific period
are subject to selection. Normative acts can be incorporated in the form in which they were
adopted by a law-making body. This principle of placement of acts in the collection is used in
the case when the act consists only of normative prescriptions and has not undergone changes or
additions in the course of its operation, or in the case of preparation of historical sources of law.
In the collections of current regulatory legal acts, their texts are usually published not in the
version in which they were originally adopted by the law-making body, but with subsequent
changes and additions taken into account.

Incorporation is a type of systematization of legislation, which involves the unification of
normative legal acts without changing their content into collections in chronological,
alphabetical, subject or other order. The purpose of incorporation is to maintain the legislation
in its current state, which could ensure its availability, to provide all subjects of law with reliable
information about regulatory legal acts in their current version. The result of incorporation is the
external regulation of the current legislation [3, 4]. During such arrangement, all further official
changes and additions are made to the text of the acts placed in the collection, with the recording
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of the details of those acts, by which the corresponding corrections were made, as well as
removing chapters, articles, individual items, paragraphs and other parts that are recognized as
expired. The text of normative legal acts also excludes various operative orders, non-normative
prescriptions and temporary norms, the validity period of which has expired, and information
about the persons who signed the corresponding act.

Investigating the problem of systematization of social security legislation, we came to the
conclusion that the incorporation of social security legislation can be defined as the activity of
official and unofficial ordering of the current normative legal acts of Ukraine in the field of
normative regulation of social security relations into certain collections of the legislative base
according to one or more system-forming criteria in order to ensure proper conditions for
doctrinal and practical work with the appropriate legal framework. The peculiarity of this form
of systematization of legislation on social security is that: 1) it is carried out by both general (any
physical and legal entities) and special subjects (state authorities of Ukraine); 2) as a result of
incorporation, collections of social security legislation of Ukraine or its individual sub-sectors
(institutes) are created; 3) is carried out according to a certain systematic criterion (alphabet, date
of issue of the act, sub-branch or institution of social security law, etc.); 4) there are no clear
rules for the incorporation of the legislation of Ukraine on social security; 5) it can relate to both
the entire subject of social security relations and a part (pension legislation, legislation on social
services, etc.).

In Ukraine, the most common results of incorporation are collections and compilations of
laws. Compendiums are collected normative legal acts, united according to a thematic feature.
The texts of such acts are given in an updated form — with changes and additions at the time of
completion of preparation for printing. The first page or the source data must contain information
about the date on which the texts of the documents are given. It is allowed to include in such
collections not the full texts of acts, but only extracts from them, as well as official explanations
of state authorities on the application of these acts — decisions of the Constitutional Court of
Ukraine, recommendations of higher specialized courts, resolutions and generalized legal
positions of the Supreme Court of Ukraine. Collections of legislation in Ukraine are most often
published on a commercial basis. They belong to official sources in the case of their publication
under the seal of the Ministry of Justice of Ukraine or state authorities, from the acts and
explanations of which the collection is compiled.

Collections of legislation are collections of normative and legal acts of higher (central)
state authorities organized chronologically. They are usually of an official nature. At the same
time, the texts of legislative acts are not objects of copyright, therefore, publication of unofficial
collections can be carried out on the initiative of the publishing house or another subject of the
publishing business. For example, in Germany, the practice of publishing printed collections of
laws with detachable parts is widespread, which makes it possible to update the texts of laws by
replacing parts that have lost their validity with new ones, and the publishers of such collections
undertake the obligation to timely supply new editions to subscribers for independent updating
(updating) of texts. Thus, the publisher and the subscriber actually become partners in the activity
of incorporation of legislation. Unfortunately, there is no established practice of such commercial
publications in Ukraine.

When revealing the essence of incorporation, special attention should be paid to its types.
So, in the legal literature, the most classic division of incorporation into the following types:

1) depending on the legal force of published collections and collections, the following are
distinguished: a) official; b) official (semi-official); ¢) unofficial incorporation;

2) depending on the method of placing the material, incorporation is divided into the
following types: a) chronological; b) substantive; c) subjective;

3) depending on the legal force of normative legal acts, which are systematized;

4) depending on the scope of the covered material, the following are distinguished:
a) general (full) incorporation; b) partial incorporation.

The process of preparation for incorporation should include the following stages:
1) removal from the text of individual articles, clauses or paragraphs that have lost their validity,
and, on the contrary, adding further changes and additions with an indication of the details of the
act, by which the changes or additions were made; 2) exclusion from the act of those parts of it
that do not contain normative prescriptions, with a note on the reasons for the absence of such
parts in the text; 3) deletion of information about persons who signed the act. Such external
processing of normative acts does not affect their normative content. The norms themselves do
not undergo any changes and are incorporated in the form in which they operate at the time of
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systematization [1, 3]. By its very nature, the act of official incorporation is a way of publishing
and reissuing current legal acts, and therefore, an official source of legislation [2, 4, 5].

Conclusions. Thus, we can state that today incorporation is really an important way
of systematizing labor legislation, because it allows to streamline numerous normative legal
acts in the field of labor law, to give them a more structured and systematic look. With its
help, you can systematize any amount of legislation. However, incorporation as a method
of systematization does not make it possible to solve all urgent problems of labor legislation,
since, unlike codification, it does not create new norms, but only streamlines existing ones.
At the same time, it was noted that the positive side of incorporation is that it allows to
further simplify and speed up the process of codification of labor legislation. It is important
that the incorporation has a permanent character, because it allows to maintain the
legislation in proper condition.
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ABSTRACT

The article reveals the main way of systematizing incorporation. Incorporation can be carried out
on a permanent basis to maintain labor legislation in a proper state, while it makes no sense to carry out
codification systematically and constantly, because in order to carry out such an activity, relations in the
labor industry must be more or less established, that is, codification is carried out periodically to directly
update the legislation.

The subject of the influence of incorporation is normative legal acts in the sphere of labor, in
contrast to this, codification is aimed at legal norms, prescriptions and legal institutions. The external form
of the result of incorporation of labor legislation is embodied in collections or codes of laws, and
codification is usually in codes, foundations, etc., as a rule, incorporation is carried out to provide interested
persons with the texts of normative legal acts that have been subject to incorporation, i.e. a certain category
of persons, and codification covers all persons entering into labor relations, and as a result, everyone is
interested in it. Incorporation is a separate way of systematizing labor legislation, the use of which is
important for its further codification.

The article highlights that the incorporation of current legislation is expressed in the full or partial
unification in alphabetical, chronological, system-subject order of normative legal acts of a certain level in
various collections, with the aim of providing interested persons with the texts of relevant normative acts
with all their official changes and additions Incorporation is a form of processing of regulatory material,
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the purpose of which is only its external arrangement (correction of typographical, grammatical and
syntactic errors, exclusion of normative legal acts or parts that have been formally canceled; omission of
preambles, signatures of officials, etc.). The result of incorporation is the placement of legal material in
different collections in a certain order.

Keywords: systematization of labor legislation, incorporation, regulatory legal acts, labor
standards, through external processing and unification of normative material, enter into labor relations,
improvement of current legislation, incorporation can be official, unofficial and unofficial, external
systematization of legislation, collection of legislation.

UDC 347.2
DOI 10.31733/2078-3566-2022-5-104-107

Dmytro LESHCHENKO®
Ph.D. (Law), Associate Professor,
Advocate (Kyiv, Ukraine)

DIGITAL (VIRTUAL) CURRENCY AS AN OBJECT OF CIVIL RIGHTS
IN UKRAINE AND EUROPEAN COUNTRIES

Jmutpo Jlemenko. HUP®POBA (BIPTYAJIbBHA) BAJIIOTA SIK OB’€EKT IIMBIJIbBHUX
IPAB B YKPATHI TA KPATHAX €BPOIIN. JocrimkeHo TIpaBoBy IPHPOAY MHU(MPOBOI BATIOTH B
1iloMy Ta i pi3HOBHIY — KPHIITOBATIOTH (BIpTyaJbHOI BAIIOTH), sIKa HE MAa€ YiTKO BH3HAUCHOI PaBOBOL
MPUPOM 1 BU3HAETHCA a00 IUIATOKHUM 3aco00M, ab0 TOBapoM y €Bpomeichkux kpainax. [ludposoro
(ETEeKTPOHHOIO) BAFOTOIO BBAKAIOTHCS CIIEKTPOHHI TPOILI, IKi BHKOPHCTOBYIOTHCS K albTepHATUBHA 200
nonaTtkoBa BamoTa. Haffdacrinie X BapTicTh MpWB’sI3aHa 10 HAILlIOHATBHUX BAMOT. [IpoaHanizoBaHi Taki
nudposi BamoTH sk Estcoin, eKrona, e-rpuBHs. Bu3HaueHo, o BipTyanbHa BalllOTa, SK OCOOIHMBHUIL
pizHOBHI TIM(POBOi BATIOTH, HE Ma€ CTATYCy 3aKOHHOTO IUIATIXHOTO 3ac00y B MepeBaXkHIN OiNBIIOCTI
IopUCIUKLii kpalH €Bponu. [lociipkeHo HOpMATHBHI BU3HaYeHHs IUdpoBux BamoT B YkpaiHi Ta €C, a
TAKOX IPOAHANI30BaHi IOPUCAMKINT, y SKUX BIpTyalbHHM BaJIIOTaM HaJaHO odiuiffHOro cratycy sk
IUIATIXXHOTO 3ac00y. AKIEHTOBaHA yBara Ha MEPCHEKTUBHOMY 3aKOHOJABCTBI YKpaiHM, MPHUCBIYCHOMY
BIpTyaJIbHUM aKTHBaM Ta BipTyasbHiil BamoTi. ChopMynboBaHO 03HAaKU IM(POBOI BATIOTH K 00’ €KTa
OUBUIFHHX MIPaB Ta 0COOIMBOCTI 11 MPaBOBOTO CTaTyCy.

Knrouogi cnosa: yugposa (enexmponna) eéanoma, 8ipmyanvhi akmugu i 6ipmyanvha 8aniomd,
Kpunmoeanioma, 06 ' €ekmu YyugiivHuUX npas, iamua 6anroma, O10K4eliH, e-epUeHs..

Relevance of the study. The concept of digital currency is worth subjecting it to a
comprehensive study and not only within the framework of civil and economic relations and its
individual types, but also as a legal phenomenon.

Recent publications review. At one time, such lawyers as O. Danylenko, T. Zamotaeva,
E. Kohanovska, V. Lapach, R. Maidanyk, K. Nekit, V. Skrypnyk, I. Spasibo-Fateeva,
V. Yarotskyi, L. Zelmanovitz and others wrote and conducted research on money as an object of
civil rights. Despite the fact that a lot of time has passed since independence, there have been
significant changes in almost the entire range of use of various objects of civil rights, however,
there are only few works devoted to digital money in Ukraine.

The article’s objective is to study the peculiarities of digital currency and to provide an
answer to the question of whether the legal regime of civil rights objects can be extended to it.

Discussion. Considering the complexity of the concept of digital currency and its
specifics, we will focus on its main characteristics and varieties, thus making an attempt to
outline the range of issues that will require considerable effort to study.

Digitalization of social relations in the world does not bypass Ukraine, which is also in
the process of digitalization of the economy. This process is associated with the active use of
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new technologies and leads to the emergence of new objects of civil turnover, including digital
currency. The national legislator does not always have time to regulate new social relations that
require legal protection. New social relations of private law, particularly in terms of digital
currency circulation, are usually regulated by contractual principles, which, at the time of
conclusion between the parties, are declared as such that do not contradict the general principles
of civil legislation of Ukraine. However, the implementation of these objects may cause various
complications both at the stage of concluding contracts and at the stage of their implementation,
which may result in various civil disputes. The above convinces of the need for a deep study of
the legal nature of digital currency and the peculiarities of its civil circulation in Ukraine and
European countries at the level of a separate comprehensive study.

Starting from 2020, in the Concept of Updating the Civil Code of Ukraine (hereinafter
referred to as the Civil Code of Ukraine), a group of scientists put forward proposals to expand
the list of objects of civil rights, taking into account the development of civil turnover and the
emergence of objects unknown at the time of the creation of the Civil Code of Ukraine, such as
digital currencies (in particular, cryptocurrencies).

In general, digital (electronic) currency is considered to be electronic money used as an
alternative or additional currency. Most often, their value is pegged to national currencies. A
number of EU countries are planning or have already issued national digital currencies. They are
fully centralized as they are under the control of the government. They are also hon-anonymous,
cannot be mined, and are usually backed up by fiat currencies or other values. Thus, Estonia
plans to launch its own digital currency Estcoin on the blockchain. According to a government
representative, Estonia can use Estcoin as a crypto token as part of its E-Residency program,
which allows foreigners to obtain state ID cards. The central bank of Sweden is currently
exploring the possibilities of blockchain technology. Moreover, the Riksbank is also considering
the possibility of creating a national digital currency eKrona. If the electronic krona is issued, it
will be used alongside conventional money. With the introduction of electronic money, Sweden
has all chances to build a completely cashless society. At the beginning of January 2021, the
Ministry of Digital Transformation of Ukraine signed a memorandum with the Stellar
Development Foundation, within the framework of which it is planned to develop a national
digital currency — e-hryvnia, as the press office of the Ministry posted official information on the
Ministry’s website on January 4, 2021.

However, in some cases, there is no peg to national currencies and their value is formed
solely by the balance of supply / demand. We are talking about such type of digital currencies as
cryptocurrencies (Bitcoin, Ethereum, Tether, Litecoin, etc.). They are also often called virtual
currencies. This is the interpretation of the European Central Bank (hereinafter — the ECB). In
particular, in the ECB annual report for 2012, virtual currency was defined as one of the types
of digital money not regulated by the state, which is usually created and controlled by developers
and accepted among members of a certain "virtual community".

Unlike digital currencies, they do not have a clearly defined legal nature and are
recognized either as a means of payment or as a commaodity. Thus, the Court of Justice of the
European Union in its judgment in the case of David Hedqvist v. Sweden dated 22.10.2015
determined that bitcoin should be considered a currency (means of payment), not a commaodity.
This was due to the fact that there were certain difficulties regarding the taxation of
cryptocurrency. The relevant decision established that all transactions related to the exchange of
bitcoins (bitcoin) will be taxed in the same way as transactions with traditional currencies.
European case law essentially equated cryptocurrency to legal tender, and the exchange of
funds — to a "currency exchange transaction".

That is, a virtual currency is such a way of currency exchange that acts as a currency in
some areas, but does not have all the attributes of real currency. Virtual currency is considered
"convertible" if it has an equivalent in real currency, or acts as a substitute for real currency. In
particular, virtual currency does not have the status of legal tender in the vast majority of
jurisdictions. Despite the above-mentioned decision of the EU Court of Justice, according to the
current EU legislation, digital currency is considered to be a commodity and is subject to the
regulation of civil law and the EU Directive on PFM as a commodity, and the contract of sale in
relation to cryptocurrency is a contract of sale of goods.

The official status of virtual currency as a means of payment is established in belarus by
the decree, which legalized the circulation of cryptocurrency in the country. Cryptocurrency was
defined as bitcoin, another digital sign (token) used in international circulation as a universal
means of exchange. And, accordingly, the operator of the crypto platform provided individuals
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and legal entities with the opportunity to perform among themselves and with the operator such
transactions on alienation, acquisition of digital tokens for national currency, foreign currency,
electronic money; exchange of digital tokens of one type for digital tokens of another type [1].

The position of the Ukrainian legislator until 2020 was unambiguous. In a joint statement
of the National Bank of Ukraine, the National Securities and Stock Market Commission and the
National Commission for Regulation of Financial Services of November 30, 2017 "On the Status
of Cryptocurrency in Ukraine" it was noted that, since in accordance with Part 2 of Article 32 of
the Law of Ukraine "On the National Bank of Ukraine" the issue and circulation of other
monetary units in Ukraine and the use of monetary surrogates as a means of payment was
prohibited, the National Bank of Ukraine considered the "virtual currency / cryptocurrency"
Bitcoin as a monetary surrogate.

But, at the end of 2020, the Verkhovna Rada of Ukraine adopted as a basis the draft Law "On
Virtual Assets”, which, among other things, regulates legal relations related to the circulation of digital
currency [2]. According to this draft law, digital currency is considered a virtual asset, which is
divided into secured and unsecured. The first "provides its owner with the right to claim other, except
for the virtual asset itself, objects of civil rights”, the second — no. According to some lawyers, if the
draft law is adopted as a whole and becomes a law, the business related to digital currency in
Ukraine will actively develop [3, 4].

The main problem of digital currencies (except cryptocurrencies) is that they are
centralized, which allows the government to close them at any time. Cryptocurrencies, on the
other hand, use blockchain and distributed ledger technologies. Thanks to this, no regulator can
control what happens in the network, and this happens throughout the user space. In
cryptocurrencies, such as Bitcoin, Litecoin and PPCoin, issuance and accounting are based on
cryptography and the Proof-of-work security method, and this happens decentralized in a
distributed computer network.

Conclusions. Thus, the peculiarity of digital (virtual) currency as an object of civil rights is its
substitutability and equivalence. Digital currency, as well as fiat money, claims to be the most
important object of almost any civil legal relationship along with fiat money. Just like fiat money;, it
gradually becomes an equivalent of other objects of civil rights: fiat money, material things, works,
services, intellectual property, etc. The peculiarity of their legal status as an object of civil rights is
that their legal regime is not established exclusively by the state (as in fiat currency) and it is not the
state itself that ensures their issue. The right to issue, control circulation and withdrawal from
circulation belongs not exclusively to the National Bank of Ukraine, but to its issuers (developers) —
members of a certain "virtual community". The circulation of these objects of civil rights is based on
the principles of decentralization and anonymity.

The issue of their legislative regulation both in Ukraine and European countries remains
open and can be determined in the short terms.
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ABSTRACT

The article examines the legal status and features of digital currency as an object of civil rights in
Ukraine and the EU. The legal nature of digital currency as a whole and its variety - cryptocurrency (virtual
currency), which does not have a clearly defined legal nature and is recognized either as a means of payment
or as a commodity in European countries — has been studied. Digital (electronic) currency is electronic
money that is used as an alternative or additional currency. Most often, their value is tied to national
currencies. Such digital currencies as Estcoin, eKrona, e-hryvnia were analyzed.

It was determined that virtual currency, as a special type of digital currency, does not have the status
of legal tender in the vast majority of jurisdictions of European countries. The normative definitions of
digital currencies in Ukraine and the EU were studied, as well as the jurisdictions in which virtual currencies
were given official status as a means of payment were analyzed. Focused attention on the prospective
legislation of Ukraine, dedicated to virtual assets and virtual currency. Features of digital currency as an
object of civil rights and peculiarities of its legal status are formulated.

Keywords: digital currency, virtual assets, cryptocurrency, civil rights objects, fiat currency,
blockchain, e-hryvnia.
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PECULIARITIES OF REPRESENTATION IN CIVIL PROCEEDINGS

Mapuna JlorinoBa, Kapoaina Pesnnmuenxo. OCOBJIMBOCTI NPEJACTABHUIITBA Y
[UBIJIBHOMY IIPOILIECI. CraTtsi mnpucBsYeHa BHCBITJICHHIO OJHI€] 3 aKTyalbHUX INpobiem
[MBUTFHOTO TpOLIECY MIOA0 THTAHHS IPEACTaBHUITBAa B IUBIIbHOMY mporueci Ykpainu. CydacHuit
[MBUTBHUH TpOLIEC BiAPI3HIETHCS OCOOIMBOIO CKJIAAHICTIO, OCKUIBKM Ha 3MiHY CIT4OMY IMpOILECY
NPUILIOB MPOLEC 3MarajJbHUM, CYTHICTh SIKOTO MOJISITa€ y IEPeHECeHHI 0OO0B’s3Ky OOIPYHTYBAaHHS 1
JTOBEJICHHS BCiX ()AKTUYHUX OOCTABHH CIIPaBU HA CTOPOHH. HUHI IMBiNbHE CYTOYMHCTBO 31IHCHIOETHCS Ha
3aca/lax 3MaraJbHOCTi, TOMY CTOPOHH Ta iHIII OCOOH, SIKi OepyTh yd4acTh y CIIpaBi, TIOBHHHI JOBECTH
00CTaBHHH, Ha SIKi HOCUJIAIOTHCS SIK Ha MiICTaBy CBOIX BUMOT Ta 3allepeyeHb.
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ITpoaHaii3oBaHO MOHATTSA, O3HAKM IPEICTABHHITBA SK BAXJIMBOTO IPOLECYAIBHOIO 3aco0y
pelpeseHTallii Ta 3aXMCTy iHTepeciB CTOPiH Ta iHIIMX y4acHWKIB IMBITHHOTO CyJOYMHCTBA. MOro cyTh
MOJATAaE Y TIPOIECYalbHIN MiSUIBHOCTI TpeJCTaBHUKAa abo IIOBIPEHOTO, CHPSIMOBaHIM Ha 3aXUCT
Cy0’€KTUBHUX IPaB Ta OXOPOHIOBAHUX 3aKOHOM IHTEepeciB iHIIOI 0COOH, SIK CTOPOHM abo0 TpeThoi ocobH,
mo Oepe yJacTs y cIpaBi, AepXaBHHUX 1 TPOMAJICHKHX 1HTEPECIB, a TAKOX CIPHUSHHS CyAy Y BCeOITHOMY,
MOBHOMY 1 00’€KTHBHOMY 3’SICyBaHHI OOCTaBMH CIIpaBH 3 METOI0 IIOCTAQHOBIECHHS 3aKOHHOTO i
OOTIpYHTOBAHOTO PIIlICHHS MO CIpaBi. 3 PO3BUTKOM CYCHJILCTBA c(epa 3aCTOCYBAaHHS IPEICTaBHUIITBA
OXOMWJIa IIHPOKE KOJO SK MAalHOBUX, TaK 1 HEMAWHOBHX BITHOCHH. BaXIHBiCTh LIOTO 1HCTUTYTY B
CYCITIIIBHOMY KUTTI BU3HA4Ya€ThCS THM, IO NPEACTABHUITBO JIa€ 3MOTY ONTHMI3YBaTH Ta aKTUBI3yBaTH
mpoiiec HaOyTTs Ta peaizalii cyd’ eKTUBHUX IpaB Ta 000B’s3KiB, a IJIs HEMpale31aTHUX TPOMAasIH BOHO
€ OCHOBHHUM 3aC000M iX y9acTi y MpaBOBITHOCHHAX. 3a JONOMOTOIO IPEICTaBHUITBA MOXXHA HaOyBaTH i
3[IMCHIOBATH OLTBIIICTE MaTepiabHUX 1 MPONECYaTbHUX IUBUIBHUX, a TAKOXK 1HIINX Cy0’€KTUBHUX IIpaB
1 000B’SI3KIB 3aJICKHO BiJI Tays3i.

TaxuM 9MHOM, IPEICTaBHUITBO BUCTYIIA€ OAHIEIO 3 BKINBHUX TapaHTIH pealbHOTO 3MiHCHEHHS
IIpaB i BUKOHAHHS OOOB’SI3KIB Cy0’eKTamMu IpaBa. 3HAUYCHHS IOTO IHCTHTYTY B CYCHLIFHOMY >KHTTI
BU3HAYAETHCS THM, 110 32 JOMIOMOTOI0 IHCTHTYTY HPEJCTABHULITBA CTBOPIOIOTHCS IOJATKOBI MOXIIMBOCTI
JUI 3IiMCHEHHS HpaB 1 00OB’SI3KIB y4aCHHKAMHU IMBUIBHUX INPABOBIAHOCHH, 3IiHCHIOETHCS HaHOIIBII
MOBHUH 3aXUCT iX cy0’€KTUBHHX MpaB. 3a0e3leuyeThes, a ePEKTUBHICTh HAJIATOPKEHHS €KOHOMIUYHHX
3B’S3KIB MK Cy0’ €KTaMHU TOCIIOJapIOBaHHS ITiIBUIYETHCS.

AKTyaJBHICTh JaHOI TEMH 3yMOBJCHAa IIPOBEJCHHSIM B YKpaiHi CHCTEMHHX Ta €()EeKTHBHHX
MPaBOBHUX PeOpM, IO 3YMOBIIOE HEOOXITHICTh MOTIHOICHOTO JOCITIIKCHHS MPOOJIeM YIOCKOHATICHHS
MEXaHi3MIB Ui peali3amii Ta 3aXWMCTy IMBUIBHHMX IIpaB Ta iHTepeciB ocobM Ta (y 3B’SI3KYy 3 LIHM)
TIEPEOCMHUCIIEHHS ISSIKHX ITiIXO0IB 10 IIPABOBOI IPUPOJIH NPEICTAaBHULITBA.

Knrwuoegi cnosa: npedcmagruymeo, npedCmasHux, 008ipeHicib, A080KAM.

Relevance of the study. Most disputes are considered by the court with the participation
of representatives of one or both parties, therefore the institution of representation plays a
significant role in the system of procedural and legal relations regarding the protection of the
rights and legitimate interests of persons participating in the case. Existing fields of law are
intensively changing, updating and becoming more complicated, and the emergence of new
categories of cases causes difficulties in their application, especially by persons who do not know
the intricacies of regulatory and legal acts. In these conditions, the need for professional
representation is particularly noticeable, therefore representation carried out by qualified lawyers
on a contractual basis is becoming more and more important.

Voluntary representation in civil proceedings is one of the forms of legal assistance
guaranteed by the Constitution of Ukraine (Article 59). If legal representation in civil proceedings
in one form or another has existed for many centuries, given the objective impossibility of certain
categories of subjects to appear in court on their own, then voluntary representation to some extent
depends on the degree of democracy and development of the state.

Recent publications review. Turning to the institute of representation in civil
proceedings, it should be noted that both domestic and foreign scientists paid attention to this
issue, namely: I. Biryukov, S. Kerimov, L. Klimovska, N. Galaburda.

Despite the careful and long-term development of the problems of representation in civil
procedural law, many of its problems remain unsolved, in particular the issues of classification
of representation, the limits of the application of the institution of representation, the separation
of voluntary representation in court from related institutions, the peculiarities of certain types of
voluntary representation.

The article’s objective is to investigate the formation and development of the modern
model of representation in court proceedings as a form of providing legal assistance.

Discussion. According to Art. 15 of the Civil Code of Ukraine, the parties to the case
have the right to use legal assistance. The Constitution of Ukraine, giving priority to the rights
and freedoms of man and citizen, proclaimed and guarantees citizens the right to judicial
protection. With the development of society, the scope of application of representation covered
a wide range of both property and non-property relations. The importance of this institution in
social life is determined by the fact that representation enables optimization and activation of the
acquisition and implementation of subjective rights and obligations, and for disabled citizens it
is the main means of their participation in legal relations. With the help of representation, it is
possible to acquire and implement the majority of material and procedural civil, as well as other
subjective rights and obligations depending on the branch. Thus, representation acts as one of
the important guarantees of real exercise of rights and fulfillment of duties by legal subjects. The
importance of this institution in social life is determined by the fact that with the help of the
institution of representation, additional opportunities are created for the exercise of rights and
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obligations by participants in civil legal relations, the most complete protection of their
subjective rights is ensured, and the effectiveness of establishing economic ties between the
subjects improves the management [7, p. 973].

Guided by the content of the provisions of Art. 58 of the Civil Code of Ukraine, three
types of procedural representation can be distinguished:

— Representation of natural persons;

— Representation of legal entities;

— Representation of the state.

In Art. 59 of the Code of Civil Procedure of Ukraine lists another type of representation
as legal, which is carried out in the interests of incapacitated persons, as well as persons whose
civil capacity is limited [3, p. 105].

As for legal aid in civil proceedings, since January 1, 2019, the representation of the
interests of individuals in courts of all instances in cases in which proceedings have not been
opened by September 30, 2016 is carried out by lawyers. Exceptions to this rule, in accordance
with Art. 131 of the Constitution of Ukraine, there is representation in court in labor disputes,
disputes regarding the protection of social rights, regarding elections and referenda, in minor
disputes, as well as regarding the representation of minors or minors and persons recognized by
the court as incompetent or whose legal capacity is limited. Therefore, in civil proceedings, as
an exception, during consideration of disputes arising from labor relations, as well as cases in
minor disputes, a person who has reached the age of eighteen and has civil procedural legal
capacity can be a representative. In addition to the requirements that procedural representatives
in such cases must meet. At the same time, the legislator establishes a relative and absolute
prohibition of procedural representation [5, p. 452].

The circle of persons who can exercise the right to representation is defined in Part 1 of
Art. 58 of the Civil Code of Ukraine are parties, third parties, persons who, in accordance with
the law, protect the rights and interests of other persons, that is, all participants in legal
proceedings. In separate proceedings, applicants, interested persons, as well as persons who, in
accordance with the law, protect the rights and interests of other persons, have the right to legal
aid. It is also worth noting that in adoption cases, the applicant’s participation in the case is
mandatory, regardless of whether he has a procedural representative.

Representation is characterized by certain features. Civil rights and duties belong to one
person and are exercised by another. The representative performs certain legal actions. The
representative acts on behalf of another person. Legal consequences arise not for the
representative, but for the person he represents. When the agreement concluded by the
representative caused losses for the counterparty, then the obligated party will not be the
representative, but the person who authorized him to perform the deed [2, p. 124]. While in
relation to natural persons, according to the modern doctrine of civil law, this prerequisite has
no practical significance, due to the fact that each person has legal capacity from the moment of
birth, then in relation to legal entities, this circumstance plays a decisive role, because legal
capacity of the latter can occur only in the presence of certain conditions stipulated by law, and
besides, such a person is not a subject of law and cannot acquire rights and obligations either
personally or through a representative [3, p. 105].

Unlike criminal proceedings, in a civil proceeding, a person can protect his rights
personally, but it is impossible to achieve the desired results in the consideration of a civil case in
court without certain legal knowledge and skills in their practical application. Therefore, in the civil
process, it is possible to protect the violated, unrecognized or disputed rights or interests of a person
protected by law. Thus, Article 12 of the Code of Civil Procedure states that a person participating
in a case has the right to a legal representation provided by lawyers or other specialists in the field
of law. A person’s personal participation in a case does not deprive him of the right to have a
representative in this case (Article 38 of the Civil Procedure Code). That is, a representative can
act in a civil process alongside a person or replace him [8, p. 672].

The representative in the process is an independent participant in the relationship, despite
the fact that he represents the interests of other persons. Since the representatives are not included
among the participants in the case, it can be assumed that they have no procedural interest. Also,
the legislator did not include representatives among other participants in the legal process, who
do not have and should not have an interest in the case. If we analyze the representative’s interest
in the proceedings, it can be considered that they are disinterested, since the court’s decision
does not affect their rights and legal interests. However, the representative’s relationship with
the principal and the purpose of procedural representation justify the subjective behavior of the
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representative in the proceedings in favor of the participant whom he represents [10, p.148].

Conclusions. Having considered the representation as an activity for the exercise of
powers, it can be concluded that the internal legal relationship is not part of this activity. But the
legal relationship cannot be part of the activity - on the contrary, the activity can be the meaning
of the legal relationship. If we consider representation as a unity of legal relations necessary and
sufficient to achieve the goal of representation, then internal legal relations, on the contrary, are
part of representation, regardless of the fact that the presence of this legal relationship is not yet
sufficient to achieve the goal of representation, due to the fact that the authority is exercised in
relation to third parties.
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ABSTRACT

The article is devoted to highlighting one of the urgent problems of the civil process regarding the
issue of representationin the civil process of Ukraine. The modern civil process is particularly complex,
since the investigative process was replaced by an adversarial process, the essence of which is to transfer
the obligation to substantiate and prove all the factual circumstances of the case to the parties. Currently,
civil proceedings are carried out on the basis of competition, so the parties and other persons participating
in the case must prove the circumstances they refer to as the basis of their claims and objections.

The concepts and signs of representation as an important procedural means of representation and
protection of the interests of the parties and other participants in civil proceedings are analyzed. Its essence
consists in the procedural activity of a representative or attorney, aimed at protecting the subjective rights
and legally protected interests of another person, as a party or a third party participating in the case, state
and public interests, as well as assisting the court in a comprehensive, complete and objective clarification
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of the circumstances of the case in order to make a legal and well-founded decision on the case. With the
development of society, the scope of representation has covered a wide range of both property and non-
property relations.

The importance of this institution in social life is determined by the fact that representation makes
it possible to optimize and activate the process of acquiring and realizing subjective rights and obligations,
and for disabled citizens it is the main means of their participation in legal relations. With the help of
representation, it is possible to acquire and exercise most material and procedural civil, as well as other
subjective rights and obligations, depending on the industry.

Thus, representation acts as one of the important guarantees of real exercise of rights and fulfillment
of duties by subjects of law. The importance of this institution in social life is determined by the fact that,
with the help of the institution of representation, additional opportunities are created for the exercise of
rights and obligations by participants in civil legal relations, and the most comprehensive protection of their
subjective rights is carried out. is ensured, and the efficiency of establishing economic ties between
economic entities increases. The relevance of this topic is due to the implementation of systemic and
effective legal reforms in Ukraine, which necessitates an in-depth study of the problems of improving
mechanisms for the implementation and protection of civil rights and interests of the individual and (in this
regard) rethinking some approaches to the legal nature of representation.

Keywords: representation, representative, power of attorney, lawyer.
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THE LEGAL NATURE OF PROPERTY AND NON-PROPERTY
FAMILY RELATIONS

Anisi Mycaesa. [IPABOBA IIPUPOJIA MAMHOBHUX I HEMAMHOBHUX CIMEMHUX
BIJHOCHH. Po3ymiHHS paBOBOTO CTATYCY CiM 1 € BaKJIMBUM Yy TPABO3aCTOCOBYIH AisTbHOCTI. [IOHATTS
CIMEWHHUX MPABOBITHOCHH Ta 1X BUAM BU3HaueHO Kojekcom mpo 1muirob Ta cim’to Pecnybniku Ka3zaxcraH.
CimeliHi MPaBOBIIHOCHHH y CIMEHHOMY IpaBi PETyNIOIOTh MPAKTHYHO BCi Chepu JKUTTA Ta BiTHOCHH Y
ciM’l. 3MICT CiMEIfHMX NpPaBOBITHOCHH YTBOPIOIOTH IMPaBHUYMI Ta OOOB’S3KM ydacHHKiB. [Ipu 1pomy
nepenavya OyIb-sKAX TMpaB YYaCHHUKIB CIMEHHHX B3a€MHH CyBOpO 3a00pOHEHA, OCKUIBKH CiMEWHHI
MIPABOBITHOCHHH, BUAN SKHUX OyBaIOTh SIK HEMAaiHOBUMH, TaK i Mai{HOBUMH.

HemaiiHOBi BiTHOCHHH OCOOWCTOTO XapakTepy NpHUITYCKAalOTh YKJIaJeHHsS abo po3ipBaHHS MLLTIOO0Y,
HapODKEHHS TUTHHU a00 ii YCHHOBJICHHSI, TAKOXK CIOJIM HAJICXKATh 1 PIllIeHHS, SIKi OAPY}OKS IPHIAMAE CIIUTEHO
— HamnpHKIAI, BUOIp MPI3BUILA Ta iHIII MOMEHTH, IO CTOCYIOTHCS CIILIBHOTO JKUTTS. TyT jke 3HaXOAWTHCS
BHKOHAHHS OOOB’SI3KiB 3 BUXOBAHHS IWUTHHH, il OCBITH Ta IHIINX BaXKIMBUX JKUTTEBUX aclekTiB. OcoOucTi
HEMaifHOBI NMPaBOBITHOCHHHU WIEHIB ciM’i BperynboBaHi HOpMamy mpaBa. HesBakaroun Ha Te, II0 OCOOUCTI
HEMaitHOBI BI/THOCHHH IT€PEBAXKAIOTh Y CIM 1, OCKIIbKM BU3HAYAIOTHCS CAMOIO CYTHICTIO IIUTIO0Y, CHOPITHEHOCTI,
OINBLIICTh 3 HUX MEepeOyBaIOTh 32 PAMKAMH MPABOBOTO PETYJIIOBAHHSL.

V 3B’s3Ky 3 UM, y CTATTi BCTAHOBJICHO KOJIO JOTOBOPIB Yy CiMEfHOMY MpaBi, 10 PETYIIOITh K
MAifHOBI, TaK 1 HEMaifHOBI BiTHOCHHU Cy0’ €KTIB CIMEHHHX ITPaBOBITHOCHH, BHUSBIECHO IX OCOOJIHMBOCTI Ha
OCHOBI aHaJIi3y NPaBOBUX HACIHIAKIB, YKJIQJAHHS TaKHX JOTOBOPIB, a TAaKOX 3YMOBJIECHHX HE IIHIIE
HEMalfHOBUM XapaKTepoM, a i CiMeifHO- MpaBOBOi MPHPOIOIO 1 MOJEPHI3allis 3a3HAYEHUX CTaTel, MOXKe
OyTH JOZaTKOBHM 3aXUCTOM JJIsl HETpane3JaTHUX WICHIB ciM 1.

Knrouoei cnosa: Cim’s, cimelini npagogionocunuy, cyd’'exmu cimeltinux npagogioHoCut, 81acHicmy,
w106, NOOPYICIHCS, CRITbHA BIACHICMb.

© Musayeva A., 2022
ORCID iD: https://orcid.org/0000-0002-2782-8380
aliya02.85@mail.ru

ISSN 2078-3566 111



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

Relevance of the study. Family legal relations in family law regulate almost all spheres
of life and relationships in a family. In this regard, the study of this issue would be logical to
begin with a discussion of the concept of "family". In the explanatory dictionary of S. Ozhegov,
it is proposed to understand a family as a group of relatives living together (husband and wife,
parents with children) [1]. In legal science, various opinions have been offered on the legal
definition of a family. G. Sverdlov called a family a social unit based on kinship and marriage
(which corresponds to the Marxist doctrine), built on mutual love, equality of men and women,
unity of interests of the individual and society and performing the functions of procreation,
upbringing and mutual assistance [2].

A similar approach is demonstrated by R. Manakova, who defines a family as a small
social group based on marriage, kinship, adoption and other forms of adoption of children for
upbringing, connected by commonality of life, as well as family rights and responsibilities [3].
We believe the second definition is more preferable, devoid of illegal and difficult-to-define
categories, such as love, mutual assistance, etc.

But the most difficult question is whether a family can be considered an independent
subject of law or at least a quasi-subject entity. The current Kazakhstan marriage and family
legislation does not explicitly state that a family is a subject of law. Traditionally, the subjects
of law include citizens and legal entities, public entities. At the same time, other legal entities
have recently begun to appear. In fact, such legal personality can be recognized for holding
entities.

But the well-known classification of civil law relations by object into property and non-
property does not imply the inclusion of corporate relations. O. Krasavchikov wrote that "a
family, as it is known, is not a legal entity. At the same time, family members, without losing
their individuality, jointly acquire some legal opportunities and encumbrances, legally reflecting
their relationship with each other and with third parties" [4]. Based on this, it can be assumed
that a family is a kind of quasi-legal entity that has common features with a corporate legal entity.
This argument is supported by the norms of Article 33 of the The Code of the Republic of
Kazakhstan on Marriage (Matrimony) and Family of the Republic of Kazakhstan (CRKMF) and
Article 223 of the Civil Code of the Republic of Kazakhstan dated December 27, 1994
(hereinafter referred to as the Civil Code of the Republic of Kazakhstan), which establish the
rule on joint property of spouses [5]. Thus, the property jointly acquired by the spouses includes
the property acquired by the spouses during the marriage. It does not include the property of each
of the spouses that belonged to him/her before marriage, as well as received by one of the spouses
during marriage as a gift or by inheritance. Accordingly, it can be argued that there is a separate
property of the spouses as a private legal community and the presence of the property of each of
the spouses. We believe it is possible to define a family as a family-legal community, which is
characterized by some features peculiar to civil law corporations.

Confirmation of the stated position can be found in judicial practice. Thus, in one of the
cases, the Pavlodar City Court indicated that a young family acts as a single subject of legal
relations [6]. In another case, the Rudny City Court of Kostanay region indicated that the income
received from entrepreneurial activity during the joint residence of the spouses was spent jointly
for family needs, and in order to impose on the spouse the obligation to repay borrowed funds,
it must be established that the obligation was common, that is, as it follows from the paragraph
2 of the article 34 of the CRKMF, originated on the initiative of both spouses in the interests of
a family, or is an obligation of one of the spouses, according to which all received assets were
used for the needs of the family [7]. In addition, according to the paragraph 1 of the article 34 of
the CRKMF, the management of the common property is carried out by mutual consent of all
spouses, that is, the family has a management system, which is one of the signs of a corporation.
Any of the spouses can act on behalf of the family.

Thus, in relation to other persons, a family as a private legal community (family legal
community) acts as a single entity. In addition, it is worth noting such sign of a family as the
need for state registration. The basis of a family is formed primarily by the union of a man and
a woman. According to the article 13 of the CRKMF, the rights and obligations of spouses arise
from the date of state registration of marriage in the civil registry offices. Kazakhstan legislation
recognizes only marriage registered in accordance with the established procedure.

Continuing the study of the family, we note that in the paragraph 29 of the article 1 of the
CRKMF, according to which a family is "a group of persons connected by property and personal
non-property rights and obligations arising from marriage (matrimony), kinship, property,
adoption or other form of adoption of children for upbringing and designed to promote the
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strengthening and development of family relations". Thus, family relationships can only be built
within the family. Persons who are not related to each other by kinship, marriage, property or
adoption cannot enter into family relations. Thus, since a family is not recognized as an
independent legal entity in the domestic legislation, taking into account the above arguments, we
believe it is possible to consider a family as a quasi-legal entity, similarly with holdings or other
quasi-subject entities.

Recent publications review. The theoretical basis of the study was the works of leading
pre-revolutionary Russian, Soviet, modern Russian and Kazakhstan scientists, whose works
served as a necessary basis for conducting a comparative analysis of family law institutions and
identifying the essence of family relations, as well as researchers who directly devoted their
works to the sciences of the theory of law, civil and family law. These are such researchers as
S. Alekseev, M. Antokolskaya, M. Baideldinova, G. Bogdanova, A. Bogolyubov, S. Boshno,
M. Braginsky, S. Bratus, Ya. Webers, V. Vitryansky, V. Gribanov, O. Gridneva, M. Gusev,
F. Dalpane, A. Didenko, I. Zhilinkova, V. Zalessky, N. Zvenigorodskaya, A. Ignatenko,
O. loffe, M. Kazantsev,  Sh. Kalabekova, = G. Kerimov, A.Kiselev, 0. Kosova,
L. Krasavchikova, A. Kuzhilina, E. Kurumshieva, A. Kuttygalieva, A. Lozovsky, A. Makovsky,
L. Maksimovich, V. Maslov, D.Medvedev, D.Meyer, L.Mikheeva, E. Mitryakova,
M. Mukanova, A. Murunova, E. Mukhamedzhanov, A. Nechaeva, O. Nizamieva, . Novitsky,
S. Nugmanov, A. Parchment, L. Petrazhitsky, I. Pokrovsky, M. Prudnikova, L. Pchelintseva,
D. Rashidkhanova, N. Rulan, V. Ryasentsev, A. Saidov, G. Sverdlov, B. Sisenova,
A. Slepakova, N. Sosipatrova, A. Spirkin, A. Stremoukhov, Sh. Stepanyan, E. Sukhanov,
L. Syukiyainen, H. Tarusina, A. Tikhomirov, |. Tokmambetova, Zh. Toriya, G. Turyshekova,
D. Ulanova, G. Uakpaeva, N. Ulchenko, O.Khazova, G. Shershenevich, D. Shestakov,
I. Shipachev, E. Chefranova, etc.

In Kazakhstan, in recent years, several dissertation studies have been conducted for the
degree of Doctor of Philosophy (Ph.D.) on the problems of family institutions.

Methodological foundations of the study. The theoretical and methodological basis of the
research falls in the organic combination of the requirements of general scientific and private
scientific methodology. In the research process, the dissertator applied the general scientific
dialectical method of cognition, as well as private scientific methods: comparative legal, system
analysis, formal legal, logical, historical and legal.

The article’s objective is to establish a range of contracts in family law regulating both
property and non-property relations of subjects of family legal relations, to identify their features
based on the analysis of the legal consequences of concluding such contracts due not only to
their non-property nature, but also to the family-legal nature, as well as the modernization of
these articles for compliance with the concept of mutual family obligations, this is it will serve
as additional protection for disabled and needy family members.

Discussion. Understanding the legal status of the family is important in law enforcement
activities, since the CRKMF regulates family legal relations, their content, the rights and
obligations of the parties, as well as any other aspects that relate to the life of the family.

There are the following methods of state-legal regulation of family relations and their
features: prohibitions: have certainty; are intended for direct participants in family relations or
for persons intending to become their participants; are associated with the onset of adverse legal
consequences or with the possibility of their occurrence; permissions: less defined; addressed to
other persons besides the participants; related to procedural norms.

The main aspect of such regulation is the compilation of prohibitions and permits. Each
of the spouses independently determines the framework in which the relationship takes place,
while the second, agreeing, undertakes to fulfill all the requirements.

The grounds for the emergence, modification and termination of family legal relations are
legal facts: a) actions — lawful and unlawful. The legitimate ones include, for example, the
registration of marriage, the conclusion of a marriage contract, etc., the illegal ones are the
evasion of alimony; b) events — death, illness, which led to the recognition of a citizen as
incapacitated; c) sometimes there are very common in family law special types of legal facts —
states, for example, kinship, property, adoption, marriage, neediness, etc.

Family legal relations are a rather extensive concept, and it is possible to recognize one
or more criteria for such an action only by characteristic signs. Family legal relations have the
following features:

— this type of interaction is of public importance and plays an important role in the
formation of society;
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— rights arise only between certain persons;

— certain legal circumstances form both the rights of each of the participants in the process
and his/her obligations;

— these rights operate inextricably with existing regulations and legislation;

— family legal relations, their classification and features depend solely on the will of all
parties;

— family legal relations and legal facts based at the time of their action are regulated by
law and are dependent on all amendments.

Despite the obvious signs, family legal relations have features that distinguish them in a
variety of types of relationships.

So, family legal relations can be classified as follows:

— relative with an absolute nature of protection (for example, legal relations regarding the
upbringing of children);

— absolute with some signs of relative (for example, legal relations regarding the common
joint property of the spouses);

—relative, not having an absolute nature of protection (for example, personal non-property
relations between spouses).

In family legal relations, the subjects are each other’s spouses, close relatives, parents or
guardians, that is, they are related to each other or in civil relations. Family legal relations, the
concept and types of which are predetermined by the CRKMF, are characterized by long-term
interaction and are interrupted only after the termination of the relationship at the legal level.

The transfer of any rights of participants in family relationships is strictly prohibited,
since family legal relations, the types of which are both non-property and property, are based
precisely on personal interaction. The key factor of this interaction is the trusting relationship
between each of the members of this cell of society.

The classification and nuances of family legal relations indicate that only personal ties
between family members can serve as the emergence of such interaction. Despite the fact that
one of the types of relations is of property nature, they can arise only in the case of personal
contacts of participants in the entire process. Any family legal relations and their general
characteristics are based precisely on the types of such contacts. Each of them has its own
characteristics, but they are all dependent on each other and are completely based on them.
Without this factor, no family norms and acts can be applied to citizens. In addition, family
relationships are built on trust and respect for each other, and as soon as this sign disappears, the
family actually ceases to exist. In this case, the family turns into a fiction, which, in principle,
generates certain negative legal consequences (marriage, for example, can be dissolved without
clarifying the motives, marital property ceases to be considered jointly acquired, custody and
adoption can be canceled, etc.).

Each of these types has its own distinctive features, their presence in matters concerning
the institution of the family is mandatory. M. Mukanova and E. Arutyunyan rightly note that for
proper regulation of relations in the family sphere, it is necessary to investigate the nature of the
emerging relations, to identify their legal essence [9]. Like any legal relationship, family
relations include three elements: content, subject and object.

The content of family legal relations is formed by the rights and obligations of the
participants in these relations. For example, the responsibilities of parents for the maintenance
of minor children correspond to the child’s right to receive alimony. These rights and obligations
are mutual. The rights and obligations of participants in family legal relations cannot be
transferred to other persons either by law or by contract, since they are inseparable from the
identity of their bearers. So, for example, if a minor child’s parents die, then a child in need of
assistance acquires the right to receive alimony from his grandparents who have the necessary
funds for this (the article 152 of the CRKMF). But the obligation to maintain a child does not
pass from parents to grandparents in succession, the obligation of grandparents to support their
needy minor grandchildren is independent, not passing from parents and arising only if a minor
grandson is unable to receive maintenance from his parents. In our opinion, linking the duties of
grandparents with the inability of grandchildren to receive maintenance from able-bodied parents
and siblings contradicts the general idea of receiving support in the family. In this regard, we
propose to state the article 152 of the CRKMF in the following wording: "Minor grandchildren
in need of assistance have the right to receive alimony in court from their grandparents who have
the necessary funds for this".

Taking into account the existence of mutual family obligations, we propose to amend the
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article 153 of the CRKMF and state it in the following wording: "Disabled grandparents in need
of assistance have the right to demand in court alimony from their able-bodied adult
grandchildren who have the necessary means for this".

The subjects of family legal relations can only be individuals, family members connected
by marriage, kinship, property, adoption or other means of placement of children left without
parental care, or former family members. The relations that arise between family members and
state bodies (for example, under the registration of acts of civil status or the placement of children
left without parental care) are not private law, but public law. Each of the subjects of family legal
relations is endowed with family legal capacity, which, like civil, arises from the moment of
birth and ceases with the death of a person. The CRKMF does not decipher the concepts of family
legal capacity and legal capacity and does not disclose the relationship of these concepts in civil
and family law. In this regard, based on the provision of the article 5 of the CRKMF, it can be
concluded that these concepts in civil and family law have no special differences.

Interpretations of these concepts are given in the legal literature. For instance, J. Webers
defines family legal capacity as the ability of an individual "in accordance with the law to
perform family legal acts and have personal non-property and property rights and obligations
provided for by the legislation on marriage and family", and family legal capacity as "the ability
to acquire and exercise family rights and obligations” [10].

In addition, it should be borne in mind that participants in family legal relations may be
persons who do not have civil legal capacity, for example, a minor father can independently file
a claim for establishing paternity against his child from the age of 14; when resolving some
family issues in court, for example, when determining the child’s place of residence when the
parents divorce, the consent of the child is required if he has reached the age of 10.

The objects of family legal relations are things and actions. Things act as objects of
property relations. For example, when dividing the property of spouses, the objects are movable
and immovable things, income, etc.; in alimony obligations the object is cash paid as interest on
income or in a fixed amount. Actions are objects in personal legal relations, for example, between
spouses it is the choice of surname, occupation, etc.

Any family legal relations, the subjects, objects and content of which are strictly defined
by the CRKMF and are clearly regulated by law and they are based, first of all, on interaction in
the family, which is understood as a separate cell of society, all participants of which are linked
by blood or voluntary consent to receive such a status. It is generally believed that everyone who
is a participant in such contact is called a "family member". The state does not establish a clear
definition of this concept, however, everyone who is legally or blood related can call himself a
participant in such a process and, accordingly, a member of a certain family.

Existing de facto and legally family legal relations, the concept, structure and types of
which fully comply with the current legislation, have features related specifically to the content
of the relationship itself. Each participant in the interaction has not only special rights, but also
obligations that all participants must fulfill under almost any circumstances. The subject
composition of family relations is formed only by individuals. State bodies, officials, legal
entities, unlike civil legal relations, cannot be subjects of family relations. Participants in most
family relationships can be both capable and incapacitated and limited capable persons
(including foreign citizens and stateless persons). Thus, the emergence of family relations is due
to special circumstances, which include: kinship, marriage, adoption of children for upbringing.

Family legal relations are, first of all, personal property or non-property relations between
spouses or immediate relatives. We offer a classification of types of family legal relations in
accordance with the norms of the CRKMF.

Personal non — property relations are divided into:

— personal legal relations between spouses;

— personal legal relations between parents and children (adoptive parents and adopted);

— personal legal relations between other family members.

Property relations can be classified:

a) on a subject basis:

— property legal relations between spouses;

— property relations between parents and children;

— property relations between other family members;

b) in relation to the property:

— mandatory (for example, alimony);

— property law (property relations).
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Let’s consider each of the listed types.

Non-property relations of a personal nature involve the conclusion or dissolution of
marriage, the birth of a child or his adoption, and also include decisions that the spouses make
together — for example, the choice of a surname and other issues related to living together. Here
is also the fulfillment of responsibilities for the upbringing of the child, his education and other
important aspects of life. Personal non-property legal relations of family members are regulated
by the norms of law relations between family members regarding intangible benefits.

The list of intangible benefits is contained in the paragraph 3 of the article 115 of the Civil
Code of the Republic of Kazakhstan. These include life and health, personal dignity, personal
integrity, honor and good name, business reputation, privacy, personal and family secrets, the
right to free movement, choice of place of residence and residence, the right to a name, the right
of authorship, other personal non-property rights and other intangible benefits.

L. Krasavchikova divides intangible benefits into two groups: the rights that ensure the
physical existence of citizens (the right to life, health, a favorable environment, etc.) and the
rights that ensure the social existence of a person (the right to a name, honor, dignity, personal
and family secrets, freedom of movement) [11].

Since intangible benefits cannot be measured by economic, physical, or other indicators,
therefore personal non-property relations have no economic content and are not of a material
nature. Despite the fact that personal non-property relations are predominant in the family, since
they are determined by the very essence of marriage, kinship, based, as a rule, on love, mutual
understanding and mutual respect, most of them are outside the scope of legal regulation.

Remaining in the existing paradigm, we will consider the legal regulation of personal
non-property relations of spouses, since in family the relations of spouses, in our opinion, are
decisive, since whatever content we put into the concept of family, in any case we are talking
about community, and the core of this union is the community of spouses. These relationships,
of course, have a property aspect, but in reality personal relationships come to the fore. It is well
known that the law is only able to regulate the relations of the latter category to an extremely
limited extent, which is also true in relation to the relations of spouses.

The personal rights and obligations of spouses are inextricably linked with their
personality, and therefore they are inalienable and non-transferable in any way: neither by
agreement, nor by universal succession, nor in any other way. The CRKMF enshrines the
following personal non-property rights:

1) the right of the spouse to choose the type of occupation, profession, place of residence
and residence. This means that each spouse, guided by their abilities, interests, opportunities and
available knowledge, independently chooses the sphere of their labor and creative activity. The
other spouse can only give advice and recommendations on this issue, but his opinion and
objections have no legal significance.

The right to freely choose their place of residence and place of stay means that spouses
are not obliged to live together or follow each other when one of the spouses changes their place
of residence (for example, in connection with enrollment in a public position or studying in
another locality). This also includes the right of the spouse to choose citizenship. The
independence of a spouse’s choice of citizenship from the desire of another spouse is provided
for in the article 7 of the Law of the Republic of Kazakhstan dated December 20, 1991 Ne 1017-
XI1"On Citizenship of the Republic of Kazakhstan": the conclusion or dissolution of a marriage
between a citizen of the Republic of Kazakhstan and a person who does not have citizenship of
the Republic of Kazakhstan does not entail a change in the citizenship of these persons; a change
in citizenship by one of the spouses does not entail for a change in the citizenship of the other
spouse [12]. These rights of each spouse correspond to the obligation of the other spouse not to
cause obstacles in the implementation of their personal non-property rights;

2) the spouse’s right to divorce (the article 14 of the CRKMF). As it has been noted more
than once, one of the principles of family law is the voluntary nature of the marriage union. This
means, in particular, the inadmissibility of forced marriage, so both spouses are entitled to
terminate the marriage at any time. The other spouse has the obligation not to prevent him from
exercising this right (for example, by avoiding the dissolution of marriage in the registry office,
despite the absence of objections to the divorce);

3) the right of the spouse to appoint him as a guardian (trustee) of the child. This right
also corresponds to the obligation of the other spouse not to interfere with the exercise of his
right, since the decision of the guardianship and guardianship authority is made taking into
account how the family members of the future guardian (trustee) treat the child (the paragraph
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3 of the Article 122 of the CRKMF);

4) the right of spouses to jointly resolve issues of family life: issues of motherhood,
fatherhood, upbringing and education of children, distribution of the family budget, acquisition
of property and others.

The paragraph 4 of the article 30 of the CRKMF also provides for the duty of spouses to
build their relationships in the family on the basis of mutual respect and mutual assistance, to
promote the well-being and strengthening of the family, to take care of the welfare and
development of their children.

The latter right and obligation are declarative in nature, since the legislation does not
provide for mechanisms for their enforcement and the possibility of applying sanctions for their
violation. After all, if one of the spouses has appropriated the right to resolve issues of family
life, then the law does not provide for an effective way to force the spouses to solve them
together. It is also impossible to oblige a spouse to respect another spouse, since this relates to
the sphere of feelings and may not have an objective expression. If disrespect has received an
objective form, then the norms of criminal law, not family law, will already be applied here.
However, in some cases, violation of such rights and non-compliance with obligations can have
a negative impact on the offending spouse. Thus, according to the paragraph 3, the paragraph
1 of the the article 150 of the CRKMF, in case of improper behavior in the family of a disabled
spouse in need of assistance, the court may release the other spouse from the obligation to
maintain him.

Another personal non-property right of spouses is the right to choose a surname at the
conclusion and dissolution of marriage. Each of the spouses decides for himself what surname
he (she) should have, regardless of the consent of the other spouse or third parties (for example,
their parents or other relatives). The other spouse has an obligation not to exert unlawful
influence and not to abuse his other rights in order to obtain the necessary solution.

At the conclusion of marriage (matrimony), the spouses, at will, choose the surname of
one of them as a common surname, either each of the spouses retains his premarital surname, or
one (both) joins the surname of the other spouse to his surname. The combination of surnames
is not allowed if the premarital surname of at least one of the spouses is double. The surname of
one of the spouses or the surname formed by joining the wife’s surname to the husband’s
surname may be recorded as the common surname of the spouses. The common surname of the
spouses may consist of no more than two surnames connected when writing with a hyphen. In
case of divorce, each of the spouses has the right to keep the surname that he acquired when
marrying, or to restore his premarital surname regardless of the consent of the other spouse (the
paragraph 1 of the article 31 of the CRKMF).

Having outlined the issues of personal non-property relations in the family, we will
proceed to the study of property relations, which also develop between all family members, but
the most common and significant are the relations between spouses, since they are one of the
most important and painful issues of family law. Property relations between spouses presuppose
relations regarding the division of property acquired in marriage, the payment of alimony for the
maintenance of a spouse, including the former, and others. The marriage and family legislation
of the Republic of Kazakhstan provides for the possibility of spouses to settle their property
relations both through a marriage contract and without concluding one, based on the norms of
the CRKMF.

The paragraph 1 of the article 32 of the CRKMF establishes the following: "The legal
regime of the spouses’ property is the regime of their common joint property, unless otherwise
established by the marriage contract.” By the way, a similar approach can be observed in other
post-Soviet republics. The article 31 of the Family Code of Azerbaijan states: "The regime of
joint property of spouses is considered the legal regime of their property. The legal regime of the
spouses’ property is valid, unless the marriage contract provides for another case." The article
23 of the Family Code of Belarus states: "The property acquired by the spouses during the
marriage, regardless of which of the spouses it was acquired or on whom or by whom of the
spouses’ funds were deposited, is their common joint property"” [13], etc.

The paragraph 1 of the article 41 of the CRKMF states: "By a marriage contract, spouses
have the right to change the regime of common joint ownership established by the laws of the
Republic of Kazakhstan, to establish a regime of joint, shared or separate ownership of all the
property of the spouses, its separate types or the property of each of the spouses. A prenuptial
agreement can be concluded both with respect to the existing and future property of the spouses".

The regime of common property established by the norms of the CRKMF does not require
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additional settlement by a marriage contract, if we are talking about the application of this regime
on a general basis, that is, without exclusion or addition of new conditions. This means that the
regime of community of property, being a legal regime, will always be applied "by default”, even
in the absence of a marriage contract [14]. A marriage contract, however, may extend the effect
of the community regime to the property that is defined by law as being in separate ownership
of the spouses, or, conversely, limit the effect of the legal regime on certain objects. In the same
case, when the regime of community of property for some reason does not suit the parties, this
regime can be replaced by another through a marriage contract.

Let us consider in more detail what the legal regime of marital property established by
the national marriage and family legislation is, and analyze the consequences of its change to
one or another regime specified in the article 42 of the CRKMF.

M. Baideldinova and F. Dalpane rightly note [15] that the property regimes of spouses
are numerous and diverse, and for the deepest understanding of the essence of these regimes, to
identify the relationship between them, their classification should be carried out. In this paper,
an attempt is made to classify by generalizing and systematizing different positions of legal
scholars, with the justification of their own view. Thus, V. Maslov proposes to divide all marital
property regimes into two main groups: compatibility regimes and separation regimes [16].
L. Maksimovich adheres to the same position, emphasizing, however, also the presence of
"combined regimes derived from them” [17]. At the same time, 1. Zhilinkova suggests taking
into account the third component when classifying: the mode of "conditional” or “deferred"
community (deferred community) [18].

Having studied the property regimes of spouses established by the marriage and family
legislation of the Republic of Kazakhstan, the positions of scientists set out in the legal literature,
we consider it possible to systematize them as follows: the regime of joint ownership (common
joint ownership and common shared ownership) and the regime of separation.

The paragraph 1 of the article 33 of the CRKMF establishes: "The property acquired by
the spouses during marriage is their common joint property".

According to the paragraph 2 of the article 38 of the CRKMF, the court has the right to
depart from the beginning of equality of the spouses’ shares in their common property based on
the interests of minor children. However, in modern law enforcement practice, this rule is rarely
applied, since the plaintiff must provide extraordinary evidence pointing to the interests of
children, although the customary law of the Kazakhs, which regulated the property rights of
women mothers, protected them to a certain extent. So, if during the divorce of the spouses the
children remained with the mother, then the father allocated part of his property in their favor
and the wife managed this property under the condition that she would not remarry and would
not move to live with her relatives [19].

Conclusions. So we believe that it is precisely such norms that can most fully protect the
interests of minor children when a marriage is dissolved between parents, and in this regard we
believe it is possible to implement them into modern national marriage and family legislation.

The regime of common shared ownership is established by the spouses in the marriage
contract, in which the spouses have the right to indicate that the property will be in common joint
ownership, for example, three years after the marriage or ten years after the birth of the child,
etc.). In addition, the spouses have the right to specify in the marriage contract not all, but only
part their property and even a separate thing as an object of joint ownership.

Under the above-described regime of common joint ownership, the spouses’ shares in
their property are not allocated, and when dividing such property, the spouses have the right to
equal parts of it. In the case of shared ownership, the situation is different. Spouses have the right
to establish a regime of shared ownership of all or part of the property, strictly determining which
share (part, percentage) belongs to each of them, and, accordingly, will belong to the division of
property. This means that the spouses will have the right to share this property, but each of the
spouses will be able to dispose of their share.

The size of the share in the marriage contract can be determined depending on the income
of the relevant spouse or depending on his financial participation in the acquisition of this
property [20]. The basis on which the spouse receives this or that share may not be described in
the marriage contract at all. The parties, however, should adhere to the condition established by
law that none of the parties should be in an extremely unfavorable financial situation. Otherwise,
such a contract may be fully or partially invalidated by the court, in accordance with the
paragraph 2 of the article 43 of the CRKMF.

Unlike the regime of common ownership, in which all or part of the property of the
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spouses forms the so-called common property fund, the separation regime implies the absence
of any common fund at all. This has its advantages and disadvantages. The advantages are to
simplify the proceedings for the judge conducting the divorce proceedings between the spouses
who have established such a property regime. The procedure for dividing property is
automatically omitted: the property has never been shared. The debts of each of the spouses and
other obligations in favor of third parties are also obligations of each of the parties separately.

The disadvantage of such a regime, however, is following. In the event that one of the
spouses does not have his own income for any reason (in particular, due to disability, child care
or housekeeping), upon the dissolution of the marriage, he will be left with nothing, since he will
not have the right to a share in the jointly acquired property. Actually, there will be no property
that can be considered jointly acquired. The second establishes certain boundaries of such
separation, whether it is a period of time or the occurrence of any circumstance or the inclusion
in separate ownership of not all, but only part of the property of the spouses (for example, income
from personal property, bank accounts, real estate, etc.).

The traditions of Kazakhstan and all other post-Soviet states, the legislative experience
of some European states (France, Italy), as well as the desire of the legislator to protect the
property interests of both spouses to the greatest extent allowed the Kazakh legislator to choose
the regime of common joint property as a legal regime from all existing regimes. A detailed
study of the regime of separate ownership is equally important, since it can become a contractual
regime of the spouses’ property if they conclude a prenuptial agreement.

Family legal relations, the grounds for the emergence and termination of which are
discussed above, are fully regulated by the current domestic marriage and family legislation,
while entirely dependent on the parties involved in their conclusion and implementation. This
kind of interaction, despite clearly defined norms and the framework of the law, depends entirely
on the relationship between people. Despite the fact that more and more people are trying to
protect themselves with a marriage contract and other documents, trust is the main factor forming
a family, creating the ground for the development of legal relations.
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ABSTRACT

Understanding the legal status of the family is important in law enforcement. The concept of family
legal relations and their types are defined by the Code of Marriage and Family of the Republic of
Kazakhstan. Family legal relations in family law regulate almost all spheres of life and relations in the
family. The content of family legal relations is formed by the legal and responsibilities of the participants.
At the same time, the transfer of any rights of participants in family relations is strictly prohibited, since
family legal relations, the types of which are both non-property and property.

Non-property relationships of a personal nature include the conclusion or dissolution of marriage,
the birth of a child or its adoption, this also includes decisions that spouses make together — for example,
choosing a surname and other points related to joint life. This is also where the duties of raising a child, its
education and other important aspects of life are carried out.

Personal non-property legal relations of family members are regulated by law. Despite the fact that
personal non-property relations prevail in the family, as they are determined by the very essence of marriage
and kinship, most of them are outside the scope of legal regulation.

In this regard, the article establishes a circle of contracts in family law that regulate both property
and non-property relations of the subjects of family relations, their features are revealed based on the
analysis of the legal consequences of concluding such contracts, as well as those caused not only by non-
property nature, but also family-law nature and modernization of the specified articles, can be additional
protection for disabled family members.

Keywords: family, family legal relations, subjects of family legal relations, property, marriage,
spouses, joint property.
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LEGAL REGULATION OF PERSONAL DATA PROTECTION
IN THE COUNTRIES OF THE WORLD

Jiogpmuna Pubanbyenko, Ougexcanap Kocuuenko, Inns Kainunbskuii. ITPABOBE
PET'YJIIOBAHHS 3AXHCTY MMEPCOHAJIBHUX JTAHUX B KPATHAX CBITY. Bianosizxo 1o
3aKOHOAABCTBA MEPCOHANBHI JaHi — 1€ BIIOMOCTi a00 CyKyIHICTh BioMocTel npo (izudny ocoOy, ska
ineHTHdiKoBaHa a00 MoOXKe OyTH KOHKpPETHO imeHTH(ikoBaHA. TEXHOJOTIYHHH MPOTpPEC CTBOPIOE IS
CYCHIIBCTBA JIeNai MHPIINI CIIEKTP MOTPEO i MOKIMBOCTEH, BiJ Oi3HECY /10 MOJITHKHA. B ocTaHHI pOKH
36ip i 00poOka MEepCOHATBPHUX JaHUX BCE YaCTillle BUKOPHUCTOBYETHCS B yCiX cepax *KUTTS JIFOJUHH.
CrpiMKHi PO3BHTOK iH(pOpPMAIIHHUX TEXHOJIOTIH BUMarac BUKOPUCTAHHS EPCOHABHUX JaHHUX HE JIMIIe
Uit poOOTH, @ H JUIS MOBCSKICHHOTO JKUTTS, NMPUBATHOTO JKUTTS, MEIUIMHU TOIIO. € NMUTaHHS LI0J0
MOPYIIEHHS NPaB JTIOAWHHU. ToMy CTBOPEHHS HAAIIfHOTO 3aXHCTy NMEPCOHAIBHNX JAHUX BiJl HE3aKOHHOTO
BUKOPHCTAHHS € aKTyaJIbHUM JJISI CYCIIiTBCTBA.

CTBOpEHHSI HAJEKHOTO DIBHS CHCTEMH 3aXHCTy MEPCOHANBHUX MAHUX € OJHMM i3 BaXKIIHBUX
3aBJaHb YKpaiHM Ha MDKHapOJHOMY mpocTopi. [IpiopuTeTHHM HampsMKOM MOOYIOBH AEp:KaBHO-
MPAaBOBOT'O PETYJIIOBAHHS 3aXUCTY MpaB i CBOOOJ CYCIiNBbCTBA, @ TAKOXK IHTErpalii 10 MiXKHAPOJTHUX Ta
€BPONEHCHKUX CTAaHAAPTIB € BIOCKOHAICHHS ICHYIOUOi CHCTEMH 3aXHCTy IEPCOHAIbHUX HaHHX.
KoHdineHmifHicTs MepcoHANBHUX JaHUX 3axumieHa KoHcrutyiiero VYkpainu. Bigmosimno mo
3aKOHOJIABCTBA YKpPAiHM MiANPUEMCTBA, YCTAHOBH, NMPUBATHI KOMIIaHii, GAaHKM Ta iHII MarOTh NPaBO
00pOOIATH TIEpCOHANBHI JTaHi CIIOKMBAYIB, NMPH IEOMY BOHH 3000B’s3aHI 3aXMINATH Ii JaHi Ta HECYTh
BiJIMIOBITBHICTD 32 MOPYIICHHS 1X KOH(1IeHIIHHOCTI.

OmHUM i3 NUIAXiB 3armo0iraHHs MOPYIICHHSM MpaB JIIOAWHHA Ha 3aXHCT MEPCOHANBHUX TaHUX €
MiABHUIIEHHS PiBHSA O013HAHOCTI MIOJO TPABOBUX 3acal OOpOOKH Ta 3aXHCTy IEPCOHATbHUX aHUX.
3anpoBa/KEHHs] y BITYM3HSIHE 3aKOHOAABCTBO HAMKPAIIMX IHCTPYMEHTIB Ta €BPONEHCHKMX CTAaHIAPTIB
3aXUCTY TMIePCOHATIBHUX JTAaHUX, TOCHJICHHS BiNOBIIAIBHOCTI 3a OO MOPYILIEHHS Ta MOHITOPUHT y cdepi
3aXUCTy MEPCOHANTBPHHUX JAHUX AACTh MOXJIMBICTH MiIBHIIMTH Ta MOCWINTH 3aXUCT IpaB IPOMAJISH Ha
HEBTPY4YaHHS B OCOGHCTB KUTTA.

Knruoei cnosa: nepconanvhi oami, KoupioenyitiHicms inghopmayii, 3aXucm nepcoHaIbHUX OAHUX,
PO3BUMOK THHOPMAYTIHUX MEXHONOIIL.
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Relevance of the study. The implementation of online services provides opportunities
for convenient and quick collection and processing of information about a natural or legal entity.
The use of personal data may be misused, illegally, which may lead to its leakage. The economic
growth of the quality of life of Ukrainians, their well-being is an important component of the
modern level of digitalization of society, implemented through electronic services, mobile
applications, etc. Under such conditions, the vulnerability of privacy and confidentiality of
personal data becomes a frequent phenomenon for violating the rights and freedom of a citizen.
Illegal publication of personal data imposes responsibility on violators in accordance with the
legislation of Ukraine.

The legislation of Ukraine defines the obligation of the owners to ensure the protection
of personal data against accidental loss, destruction, illegal processing and illegal access to them.
In Ukraine, the key document in the field of personal data protection is the Constitution of
Ukraine [1], the Law of Ukraine "On the Protection of Personal Data" [2] and documents in the
field of personal data protection, the Law of Ukraine "On Access to Public Information" [3], the
Law of Ukraine "About information” [4]. Many other legal acts also contain provisions
regulating the processing of personal data. The collection, storage, use and distribution of
confidential information about a person who has not given consent to its processing is prohibited.
Exceptions are cases that are defined by law and act in the interests of national security, economic
well-being and human rights.

Article 32 of the Constitution of Ukraine [1] states that no one can interfere in personal
and family life. Article 6 of the Law of Ukraine "On the Protection of Personal Data" [2] states
that "personal data is processed for specific and lawful purposes, determined with the consent of
the subject of personal data, or in cases provided for by the laws of Ukraine, in the manner
established by legislation". According to Article 5 of the Law of Ukraine "On Protection of
Personal Data", personal data can be classified as confidential information about a person by law
or by the relevant person [2]. The issue of information security is related to information
technologies that are used to ensure information security. Protection of information security
consists not only in the application of unauthorized access to information, but also in the use of
appropriate methods for its security and protection [14].

Recent publications review. The study of theoretical and practical aspects of personal
data protection and information security dedicated to the works of Ukrainian scientists:
O. Bodruk, V. Horbulin, V. Krysachenko, O. Manachinskyi, B. Parakhonskyi, T. Starodub,
O. Shevchenko, O. Vlasyuk and others. Conceptual problems of information security were
investigated by domestic and foreign scientists: R. Aron, K. Clausewitz, K. Hajieva, B. Liddell-
Hart, N. Machiavelli, H. Moltke, K. Popper, P.Proudhon, E.Rybkin, S. Tyushkevich,
M. Tsyurupa, A. Schweitzer, and others. No matter of wide number of reseaches, personal data
protection and information security as scientific field is still in the conditions of the formation
and requires more attention.

The article’s objective is to systemize and analyze the legal regulation of personal data
protection in the the foreign countries and Ukraine.

Discussion. January 28 is recognized as the International Day of Personal Data
Protection. Data Protection Day is celebrated in all countries and in European countries. The
establishment of such a day is related to the fact that network users do not forget to observe the
rules of behavior on the Internet, which help to secure their virtual and real life and to improve
the legal regulation of personal data protection at the international level.

For legal regulation in the field of personal data protection, the European Union has
developed a regulation on the protection of personal data (General Data Protection Regulation,
GDPR, hereinafter — the Regulation), which entered into force on May 25, 2018 [5]. According
to the provisions of the Regulation, personal information is information that identifies, relates to,
describes, can be linked directly or indirectly to a specific data subject or household.

The deepening of cooperation between Ukraine and the EU in the field of personal data
protection is stipulated precisely in our national legislation. If it is necessary to transfer data from
the EU to Ukraine, companies sigh a document called Standard Contractual Clauses (SCC),
which is the proper basis for data transfer in this case. In June 2021, a new version of the SCC
was adopted. In June 2018, the law on the protection of personal data was signed in the USA.
California Governor Jerry Brown signed the California Consumer Privacy Act 2018 (the "Act")
[6]. This Privacy Act includes data security that is important to the safety and well-being of the
people of California and the entire nation’s economy. It should be noted that the California
Consumer Privacy Act is a "victory" and a big step forward in the protection of personal data in
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the United States. The Act provides new privacy rights for California consumers, including:

— the right to know about the personal information the company collects about them and
how it is used and shared;

— the right to delete personal information collected from them;

— the right to refuse the sale of your personal information;

— the right to non-discrimination to exercise their rights under the CCPA [6].

Many well-known companies pay special attention to the protection of personal data.
Thus, the Cisco company, with its obligations, respects the protection of the confidentiality of
personal data of its employees, clients, business partners and other interests [9]. For whom, Cisco
has run a global privacy program so that | can enforce and uphold high standards of privacy,
selection, disclaimer, voice, privacy, privacy, transmission of personal data, and access to them
of those other forms. Under the hour of collecting personal data from the entire world, Cisco is
subject to ambush, which is designated by the global privacy policy. It expands on personal data,
as it is processed by Cisco in the world, like electronic means, so in a familiar look, on paper
wear.

The Global Privacy Policy, together with the Global Privacy Policy, the European Privacy
Policy and the Business Personal Data Privacy Policy, are also intended to implement
appropriate safeguards for the processing of personal data entrusted to Cisco and transferred
from countries whose laws require adequate protection. This enables Cisco to share personal data
globally. The general principles that establish Cisco’s practices regarding the collection, use,
disclosure, storage, protection, transfer, access, and other processing of personal data are as
follows: authenticity, purpose limitation, proportionality, data integrity, data storage and
deletion, data protection, rights of data subjects and reporting [9].

From July to September 2021, European data protection regulators (DPAs) imposed the
2 largest fines for GDPR violations:

— the Luxembourg DPA imposed a €746 million fine on Amazon (it is believed that the
reason for the fine is Amazon’s use of targeted advertising without proper user consent);

—the Irish DPA imposed a €225 million fine on WhatsApp due to data transparency
issues.

These cases confirm a general trend — the efforts of regulators to force large companies
to follow uniform rules and prevent another mass abuse during data processing.

The rapid development of information technologies takes place with large volumes of
data processing, which is related to personal data, state institutions, banks, supermarkets, mobile
communication devices, etc.

The functions of monitoring compliance with the legislation on the protection of personal
data have been transferred to the Commissioner for Human Rights of the Verkhovna Rada of
Ukraine. The processing of personal data on racial or ethnic origin, political, religious or
ideological beliefs, membership in political parties and trade unions, criminal convictions, as
well as data related to health, sexual life, biometric or genetic data is prohibited. The processing
of these categories of personal data should take place only in exceptional cases with the provision
of higher standards of both protection and compliance with the rights of the subjects of personal
data. Previously, all personal data, with the exception of depersonalized data, was considered
information with limited access. According to the new version of the law, information about
receipt of budget funds, state or communal property by an individual in any form does not belong
to information with limited access.

Indicative is the attitude towards the protection of personal data in Estonia [7], where
each of its citizens has their own online account, in which they can track all requests for their
personal data and know who, when and for what purpose applied to them. If a person believes
that the request was unreasonable, he can file a complaint with the Personal Data Protection
Inspectorate. Employees of the inspection have the right to check all state authorities for
compliance with the rules of personal data protection. Since the adoption of the GDPR (General
Data Protection Regulation) in Estonia, no violations and fines have been recorded. Estonia’s
cyber security strategy is based on 4 principles:

1) The protection and promotion of fundamental rights and freedoms in cyberspace and
in the physical environment are equally important;

2) Measures to support cyber security in Estonia are considered as a stimulator of the
speed of digital development, which is the basis of the socio-economic growth of the country.
Security must support innovation, and innovation must support security;

3) Ensuring the security of cryptographic solutions is of unique importance to Estonia, as
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it is the foundation of the digital ecosystem;

4) Transparency and public trust in the state are important for a digital society. Therefore,
Estonia undertakes to adhere to the principle of open public communication.

In addition to the Ministry of Defense of Estonia, national cyber defense is supported by
the Cyber Defense Division of the Estonian Defense League, a unit that includes cyber security
experts from both public and private institutions [7].

According to the NCSI (National Cyber Security Index) in 2021, the leaders of the level
of the national cyber security index in the world were: Greece (96.1), Lithuania (93.51), Belgium
(93.51), the Czech Republic (92.21) and Estonia (90,91). Regarding the level of cyber security,
Estonia (99.48) ranks 2nd after the United Kingdom (99.54) in the global cyber security index
among European countries in 2021 [10, 11].

In Estonia, the legal regulation of information security is provided by the Constitution of
Estonia, the Law "On Public Information”, the Law "On Protection of Private Data", the Law
"On Cyber Security", Cyber Security Strategy for 2019-2022. Estonia’s level of information
security has been tested by critical situations and has shown its efficiency and effectiveness. All
state bodies and private structures of the country systematically interact with each other to
prevent and overcome negative consequences. The Estonian experience shows that the issue of
regulating information security requires balanced multifaceted solutions.

In France, the control of compliance with the legislation in the field of personal data
protection is entrusted to the National Commission for Informatization and Freedoms
(Commission Nationale de I’informatique et des Libertés, CNIL) [8]. CNIL is an independent
administrative body with state funding, the main task of which is to ensure compliance with
human rights, inviolability of private life, and protection of personal or public freedoms in the
process of implementation and use of information technologies [8]. The decision of the CNIL
can be appealed in the administrative court.

The activity of the French special-purpose state bodies in the field of information security
is a component of measures aimed at the implementation of three main tasks inherent in special
services: diplomatic intelligence, military defense and protection of economic interests.
Individual issues of information security of the state are entrusted to one of the main intelligence
agencies — the General Directorate of External Security (La Direction generale de la securite
exterieure, DGSE), which is subordinate to the Ministry of Defense [8].

Looking at the statistics in the field of personal data protection, one can see that in recent
years there has been an increase in the number of appeals received to the Authorized Body
regarding violations in the field of personal data protection [13].

Table 1

Violations of personal data protection

Years Appeals received Inspectlor)s have been Prepared protocols
carried out
2014 928 53 8
2015 638 62 3
2016 1306 76 5
2017 1211 45 34
2018 806 41 14
2019 1061 36 10
2020 2031 67 9

The value of appeals is growing at the same time as the pace of digitization is growing
and in the context of a pandemic, when the volumes and risks of personal data processing are
growing. Therefore, in the near future, we can reasonably expect an increase in the number of
appeals to these mechanisms and their activation.

The transfer of personal data between subjects, owners and managers located in different
states is becoming increasingly relevant in the digital economy. Art. 28 of the Law of Ukraine
"On the Protection of Personal Data" provide that "violation of the legislation on the protection
of personal data entails responsibility established by law". In addition, administrative
responsibility for violations in the field of processing and protection of personal data is
established by Art. 188-39 of the "Code of Ukraine on Administrative Offenses” [13, 14].
Regarding the EU, according to Article 45 of the Regulation, the transfer of personal data is
possible without restrictions: "if the European Commission has decided that a third country, a
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territory or one or more defined sectors within such a third country, or a relevant international
organization provides an adequate level of protection”. As of today, the European Commission
has recognized Andorra, Argentina, Canada (certain types of organizations), Faroe Islands,
Guernsey, Isle of Man, Israel, Jersey, New Zealand, Switzerland and Uruguay as such states.
The transfer of personal data of EU citizens and residents to the USA is possible under a special
regime [13-14].

Conclusions. Thus, in each country, appropriate legislative, regulatory documents and
standards have been introduced, which are intended to regulate the protection of personal data,
processing, liability for violations of protection and privacy rights.

The main risks associated with the use of modern information technologies are the
irresponsibility of persons who, during processing, disclose personal data, do not ensure the
integrity and confidentiality of information, lack of reliable protection of personal data against
leakage and distribution.

The development of Ukrainian legislation on the protection of personal data was oriented
towards European standards, which are presented in documents and international treaties of the
Council of Europe and the EU. The analysis of the national legal framework on the protection of
personal data shows that the legal protection of personal data in Ukraine is insufficient and needs
to be updated and improved.

In the current legislation of Ukraine, the regulation of issues of responsibility for
violations of personal data protection standards still needs to be refined and adapted to
international standards.
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ABSTRACT

According to the legislation, personal data is information or a set of information about a natural
person who is identified or can be specifically identified. Technological progress creates an ever-widening
range of needs and opportunities for society, from business to politics. In recent years, the collection and
processing of personal data has been increasingly used in all spheres of human life. The rapid development
of information technologies requires the use of personal data not only for work, but also for everyday life,
private life, medicine, etc. There are questions about the violation of human rights. Therefore, the creation
of reliable protection of personal data against illegal use is relevant for society.

Creating an appropriate level of personal data protection system is one of the important tasks of
Ukraine in the international space. Improving the existing system of personal data protection is a priority
direction for the construction of state and legal regulation of the protection of the rights and freedoms of
society, as well as integration into international and European standards. Confidentiality of personal data is
protected by the Constitution of Ukraine. According to the legislation of Ukraine, enterprises, institutions,
private companies, banks and others have the right to process personal data of consumers, at the same time
they are obliged to protect this data and are responsible for violations of their confidentiality.

One of the ways to prevent violations of human rights to the protection of personal data is to increase
the level of awareness of the legal principles of processing and protection of personal data. The introduction
of the best tools and European standards for the protection of personal data into domestic legislation,
strengthening of responsibility for its violations and monitoring in the field of personal data protection will
provide an opportunity to increase and strengthen the protection of citizens’ rights to non-interference in
their personal lives.

Keywords: personal data, confidentiality of information, protection of personal data, development
of information technologies.
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U.S. POLICE UNIONS: NEW TROUBLES AND CHALLENGES

Awmppiii Camotyra, Kupniao Hemps. MPO®CIIJIKW HMOJINENCHKAX CIIA: HOBI
MNPOBJIEMU TA BHUKJIMKH. Crarrs mnpucBsdyeHa mpolecaM Ta IpHYMHAM TpaHchopmaii
noJrineiicekoro npoderminkosoro pyxy y CLIA B 6ik mosiTi3anii Ha KOy 3aXHCTy TPYAOBHX IIPaB i 4epe3
37I0BXXKMBAaHHS IMOBHOBAXCHHSAMH LIOAO 3aXUCTy MpoQeciiHuX mpaB MOJIHEHChKHX. Y OimpmocTi
JIEMOKPAaTHYHHUX KpaiH MpamiBHUKaM NPABOOXOPOHHUX OPraHiB TapaHTOBAaHO NpaBO Ha 00’ €IHAHHA y
npodeciiiHi CIUIKU I 3aXHUCTY IXHIX TPYIOBUX IpaB Ta MPoeCciiHUX IHTEPECIB, a B JSSIKHUX JepKaBax —
HaBiTh PaBo Ha cTpaiik. Takox Iie MpaBo 3aKPiIICHO # Ha PiBHI MDXKHAPOIHO-TIPABOBHX aKTiB, 30KpeMa y
npuitHaTiid 1979 p. Pagoro €Bponu Jlexnaparii mpo momiriso.

ABTopamu 3’sicoBaHo, 10 y CIIIA, okpiM cBOiX TpaauIiHHUX QYHKIIH, MOTINEHCHhKI MpodCiaKu
HEOOIPYHTOBAHO PO3LIMPWIIM CBOI ITOBHOBA)KEHHS, BJAIOYHMCh 10 TaKHX 3aXOJiB, SK «yOe3ledeHHs
MOJIIEHCHKIX BiJl KPUMIHATBHOTO TIEpeCiIyBaHHA, IIMBLIHHUX MO30BIB Ta TUCHUILTIHAPDHAX IPOBAKEHb
3a (akTaMH HENpaBOMIPHOI MOBEIIHKM Ta 3JIOBKUBAHHA BIAA0I0, IO MPU3BOAWIO HABITH IO 3aruOeni
mozaeit. binpie Toro, Ham3BWYalHI MOAIl 13 BTSATHEHHSAM Yy HHUX TONIICHCHKUX 3aBXKIH MAlOTh CBOIM
HACII/IKOM 3HAYHHK CYCHUIPHHN pe30HaHC B OyAb-siKid KpaiHi CBITYy, A€ CHOBIZYIOTbCS IMPHUHIHIIN
BIZIKPUTOTO CyCHiIbCTBAa M Jemokpartii. OcoOInBOi TOCTPOTH NMPHIAIOTh UM HOAIAM (pakTH CymoBHX
pillIeHB, 1[0 CTOCYIOTHCSI BUHH YH, HABIAKH, HEBUHYBATOCTI IOJIIEHCHKUX y NPOTHIPABHUX, K BBAXKAE
rPOMAJCBKICTh Ta 11 mimepu, nisX. CHOCTEPIraeThCsl CBOEPIMHHN CYCTUTBHUNA BOJOPO3ILT  MiX
NPUOIYHIKAMH Ta MPOTUBHUKAMHY JKOPCTKHUX MONINEHCHKNX 3aX0/iB, 0COOIMBO KOJIM HAETHCS MPO KpaiHH
31 CTPOKATOIO €THIYHOIO, PACOBOIO UM PETITiifHOI0 03HAKOI0, YHaouHEHHM yoro € CIIIA.

KopinHs 3a3HaueHoi mpoOiieMH OUTBIIICTH MOCTITHUKIB BOA4alOTh MEPEIOBCIM y HAAMIpHIN
JIeTleHTpalTi3allii opraisamii 0XOpOHHU MPABOMOPAIKY, IO Ma€ HACTIIKOM BiJCYTHICTh €JMHOI CHCTEMH
KOHTPOJIIO Ta OOJIIKy Pe30HAHCHUX MOMINA 3a y4acTIO MPAIiBHHUKIB IOJIlii, TOPIBHIHO JNiOepaTbHOMY
LUBIIEHOMY 00iry BorHenmajabHOi 30poi, 10 TsATHe 3a cOOOI0 MOCTIHHI, MOPIBHSIHO 3 IHIIMMH KpaiHaMH,
BUCOKI TOKa3HUKM 3aruOeini Jofedl sK BiJ PyK HONIIEHCHKHX, TaK i caMUX MOJILEHCHKUX BiJ pyK
3n04nHLIB. HapemTi, pymiiiHOIO CHIOI0 aMepHKaHCHKHX MPOQCIIIOK MPAaBOOXOPOHIIB € BeINYe3Ha
KiJIBKICTh WIEHIB Ta Benuka (iHaHCOBAa MiITpUMKa Bin 000X mapTid, ocoOiuBO mix wac BuOopiB. Sk
HACII/IOK, HAWOIIBII 3aTATUMH IPOTUBHUKaMH pedopMyBaHHA nomineicekoi chepu y CLIA BusBummcs
came npodcmisnky, BOayarouu y moAiOHUX crpobax 3 OOKy MOJITHKIB Ta TPOMAJCHKUX aKTHUBICTIB MEBHI
3arpo3u CTaOUIFHOCTI CHCTEMH COIIaIbHO-TIPABOBOTO 3aXHCTY MPABOOXOPOHIIIB.

Knrwuoei cnosa: noniyia, CLLIA, npogpcninka, koumpaxm, po3ciioy8anHs, KOHMPOIb, KOAEKMUGHI
nepezogopi, pepopma, 3axucm, KpumuKa.

Relevance of the study. Civil and political rights, which are mostly natural ones, and with
the participation (or rather, non-participation) of the government to ensure them, they belong to the
negative ones. But economic, social and cultural rights are no less important for the individual.
This category of rights, which, on the contrary, is classified as positive, i.e. the ensuring of active
participation of the government in their guarantees, is also recorded both at the level of international
legal acts and in national constitutions. It is the level of security of these rights that depends on the
material and financial capabilities of the country, which, in turn, are formed thanks to the
contributions of its citizens through the realization of such a central right of theirs in this system —
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the right to labor, as a result of which a special type of legal relationship arises, the actors of which
there are, on the one hand, hired workers, on the other — employers of various forms of ownership.
Meanwhile, the structure and content of these relations are still not considered generally accepted
and universal. In the Soviet-socialist countries and, unfortunately, in some transition ones, the
government remains the sole employer and regulator of labor relations. On the other hand, in the
countries of established democracies and market economies, the government determines only the
legal limits of such relations, and the issue of resolving conflicts between the administration and
employees is left to the discretion of special mediators, which are trade unions (as a rule,
independent). Instead, in authoritarian states trade unions, which were united in a kind of power
vertical, played the formal role of the owner of social sphere objects of enterprises, institutions and
organizations that were exclusively state-owned, and their employees had to be members of
primary trade union organizations dependent on the administration in order to use a minimum set
of accompanying labor rights, such as rest or rehabilitation of children, etc.

Today, despite the citizens’ right to freely join trade unions to protect their labor and
socio-economic rights, declared by the Constitution of Ukraine, trade unions in Ukraine, as a
component of civil society on the same level as political parties and mass media, have not yet
become a real factor of influence and formation of the current political and socio-economic
agenda in the country. For their part, the Constitution and legislation of Ukraine establish bans
on membership in trade unions for such categories of employees as judges (including judges of
the Constitutional Court), members of the Supreme Council of Justice, employees of the Security
Service of Ukraine, National Anti-Corruption Bureau of Ukraine, State Investigation Bureau,
and military personnel of the Armed Forces of Ukraine. It is important to note that the ban on
membership in trade unions also applies in parallel with the ban on membership in political
parties for these categories of officials. Instead, prosecutors, police officers and, of course, civil
servants in Ukraine enjoy the right to join trade unions, but they are prohibited by law from
participating in such a form of protection of labor rights as a strike. Moreover, they cannot be
members of political parties and engage in any political activity. Although the right to strike is
guaranteed by law, for example, to the police of France and Poland; and in the USA, the first
waves of police strikes took place since the beginning of the 20th century, and the most massive
one was in 1974 [1].

Trying to act ahead of the American legislator in this area, the Parliamentary Assembly
of the Council of Europe adopted the Declaration on the Police on May 8, 1979. The Declaration,
in particular, states that Police officers shall have the choice of whether to found professional
organizations, join them and play an active part therein. They may also play an active part in
other organizations. A police professional organization, provided it is representative shall have
the right: to take part in negotiations concerning the professional status of police officers; to be
consulted on the administration of police units; to initiate legal proceedings for the benefit of a
group of police officers or on behalf of a particular police officer. Membership of a police
professional organization and playing an active part therein shall not be detrimental to any police
officer. In case of disciplinary or penal proceedings taken against him, a police officer has the
right to be heard and to be defended by a lawyer. The decision shall be taken within a reasonable
time. He shall also be able to avail himself of the assistance of a professional organization to
which he belongs [5].

On the one hand, the police officers’ activities are always accompanied by a certain risk,
as a result of which there is the possibility of harming the health and life of both persons
suspected of committing offenses and the policemen themselves, as well as damage or
destruction of the property of individuals and legal entities. On the other hand, extraordinary
events involving the police always result in significant public resonance in any country of the
world where the principles of an open society and democracy are practiced. The facts of court
decisions concerning the guilt or, on the contrary, the innocence of police officers in illegal
actions, as the public and its leaders believe, give these events a special relevance. After all, there
is a kind of social divide between supporters and opponents of tough police measures, especially
when it comes to countries with a motley ethnic, racial or religious identity, of which the United
States is the convincing example.

These phenomena, namely both the prohibition and the regulation of police unions
activities, including strikes, raise the problem of the use of unions by various political forces to
implement their programmatic goals, or the involuntary or conscious growth of unions
themselves into active sources of political influence. This question becomes particularly acute in
relation to the activities of trade unions in the ranks of law enforcement officers. In order to
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highlight the raised issues, we consider it expedient to highlight similar processes using the
example of the US police.

Recent publications review. A fairly significant number of works are devoted to the
problems of the legal status of trade unions, mainly in the field of labor law (V. Korolenko,
Yu. Shchotova, D. Zinkov, F. Tsesarsky, etc.) and administrative law (A. Bilous, A. Shakirova).
The issue of the participation of trade unions in the socio-legal protection of law enforcement
officers and control over police activities is highlighted in the dissertation studies of
V. Vasylenko, O. Synegubov, and O. Cherkunov. However, the problem analyzed in a slightly
different way found its coverage in the works of American researchers: C. Fisk, L. Richardson,
D. DiSalvo, B. Hodges, I. Kullgren, R. lafolla, R. Peacock, M. Levi, P. Stinson, B. Levin,
T. Fegley, et al.

As we’ve mentioned in previous research paper, in the 1960%, police associations became
more politically active, especially since they were gaining labor rights during a period of urban
unrest and public hostility to the police [16, p. 61]. In a 1977 book, Stanford University political
scientist Margaret Levi described police unions as a "bureaucratic insurgency" that overcame
police commissioner opposition in several major cities. In some instances, the unions even served
as platforms for launching the political careers of former officers and officials [13].

The research paper’s objective. Hence, the question of our research will be
consideration of the processes and reasons for the transformation of the police movement in the
USA towards politicization to the detriment of the protection of labor rights and due to the abuse
of powers to protect the professional rights of police officers.

Discussion. As some US researchers state in the debate over police unions’ response to
allegations of excessive force, no issue has been more controversial than statutory and
contractual protections for officers accused of misconduct, with opponents criticizing such
protections and police unions defending them. Despite all the public debate about police unions,
there is relatively little legal research on them. Neither the legal nor the social science literature
on policing and police reform has explored the opportunities and limitations provided by labor
law when considering organizational change. A lack of scientific research is affecting public
policy, as groups ranging from Black Lives Matter” to the US Department of Justice propose
legislative changes that require the cooperation of police agencies. Hence, scholars have
proposed "soft" changes to the law governing police labor relations to promote the transparency,
accountability, and constitutionality of police practices that police reformers have championed
for at least a generation [9]. Some American experts see several roots of the outlined problem,
among which, we believe, it is necessary to highlight the most convincing.

Every year in the United States, more than a thousand people die at the hands of the police.
This is a much higher death rate than any other developed country. First of all, such statistics are
related to the fact that American police officers face a higher risk during patrols, including attacks
on them. In Germany or Great Britain, the number of dead law enforcement officers from attacks
by civilians over the years is one. On the other hand, in the USA, the number of dead law
enforcement officers is 50 times higher. The main reason is the large number of illegal firearms.
According to the American Crime Prevention Research Center, the number of illegal firearms in
hands has been increasing for several years in a row, numbering more than 19 million units,
which is a 304 % increase compared to the period 10 years ago [3].

For his part, Robert Peacock, Associate Professor of Florida International University, who
was project leader of the US Department of Justice’s International Criminal Investigative
Training Assistance Program (ICITAP) in Ukraine, notes that every democratic nation has
problems with misconduct and non-accountability of law enforcement agencies [12]. We cannot
forget that the police has become one of the last institutions to appear in the whole world. We’ve
had armies to deal with external threats, fire departments, judges, and prisons, but people have
always been hesitant to give to one group guns and the right to take away our freedoms. In the
case of the US, the actions of police officers remain largely unpunished, despite efforts to hold
them liable for excessive power. According to a study by Philip Stinson and John Liederbach,
Bowling Green University criminal justice professors, "Police integrity lost: A study of law

" Black Lives Matter is a social movement in the USA, Great Britain and Canada, founded in 2013
in response to the acquittal of the police officer who killed Trayvon Martin, a black man. The mission of
this organization is to eradicate white supremacy and build local initiatives to fight against violence, that is
forced by the government and law enforcement officers against black communities.
[https://blacklivesmatter.com/about/].
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enforcement officers arrested", the U.S. averaged just 4,4 % of cases per year between 2000 and
2014 when police officers were charged [19].

Uneven and unsystematic control over the actions of law enforcement officers is due to
the US federal structure. At the national level, there is a common criminal code, but each of the
50 states also has its own criminal code and independent agencies. In addition, the US police
system is decentralized, rooted in the ideas of home rule and the limitation of central authority.
Only a few of America’s 18,000 law enforcement agencies are federal, while most are managed
and therefore controlled by the state, city, and county governments. Hence, police powers are
mostly discretionary [22]. Local prosecutors and officials usually also investigate police
behavior. Officer training and firing is the responsibility of municipal police departments and
local sheriffs. The most difficult situation is the implementation of the centralized nationwide
record of the detainees’ deaths in police stations, introduced by the US Department of Justice.
At the same time, the FBI does not verify any data provided by local authorities, which may not
match reality. In addition, participation in the FBI program is voluntary. But the federal
government, according to some authors, can primarily change federal law. For example, a bill
that passed the Democratic-led House of Representatives in June, 2020 would make chokeholds
a civil rights violation and suspend federal grants to jurisdictions that do not ban them [7].

Another important factor that is our research subject is the police unions’ power. It is
about protective contracts for officers, which are concluded by such unions. Local governments
allow law enforcement officers to bargain collectively over their terms of employment, so this
means that unions can also agree on the scope and content of internal disciplinary procedures.
So, it can be argued that unions have set the tone for police culture in America since their
inception and have at times blocked police reforms on the pretext of police workers’ rights. They
are mentioned only when there should be some benefit from it. For example, there is almost no
discussion within the unions about allowing an officer to have a second job outside the police
force. According to R. Peacock, this practice should be put to an end. "Officer Chauvin worked
nights as a nightclub security guard. When | see him on video looking at the camera with glassy
eyes (referring to the recording of Floyd’s arrest™), | see an ordinary-looking officer who is so
tired that he is almost a zombie during the day on the job. This is unacceptable in modern
society"”, he emphasizes. He said Minneapolis pays police officers very well, almost twice what
teachers earn, and therefore should not be allowed to do other outside jobs with rare exceptions,
such as training other police officers.

In the context of Floyd’s death, Bob Kroll, head of the Minneapolis police union, is a
stark symbol of police union arbitrariness. Kroll wrote a letter to his union members, who defend
the actions of Chauvin and other officers involved in Floyd’s arrest and death, and called the
current protests a "terrorist movement"”. In particular, Reuters reviewed police union filings and
found that unions play a critical role in using political power to advance contracts that often
protect officers accused of crimes. In addition, most American police unions have managed to
negotiate favorable arbitration agreements in their contracts, allowing law enforcement officers
guilty of wrongdoing to be reinstated.

There are also clauses that help to "forgive" past cases of offenses by a police officer two
years after the incident. Unions are powered by massive membership and generous contributions
from both Democrats and Republicans. Legislative initiatives can change the situation.
Democrats have introduced a bill called "The Justice in Policing Act of 2020" aimed at
combating police brutality and fixing cases of abuse of force across the country.

Over the past five years, as demands for reform have grown in the wake of police violence
in cities like Ferguson (Missouri), Baltimore (Maryland), and now Minneapolis, police unions
have been one of the most significant obstacles on the way to change. The greater the political
pressure on reforms, the more defiantly trade unions often resist them. And few city officials,
including liberal leaders, are able to overcome their opposition.

They aggressively defend the rights of members accused of misconduct, often in
arbitration hearings that they have tried to keep behind closed doors. In addition, they have been
remarkably effective at fending off broader change, using their political influence and weight to

** On August 26, 2020, in Minneapolis Minnesota, an American police officer Derek Chauvin
pressed his knee on the neck of an African-American detainee. As a result, the George Floyd’s death caused
perhaps the longest protest action in the USA since the 1960s and raised many questions about the alleged
abuse of official powers and racial differences within the country’s law enforcement agencies. Due to the
wave of actions in Floyd’s support, the Minneapolis city council even disbanded the police department.
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thwart efforts to improve accountability. Although union membership has halved to 10 % since
the early 1980%, higher membership rates in police unions give them resources to spend on
campaigns and lawsuits to block reforms. Since 2014, one New York police union spent more
than $1 million on local elections.

In St. Louis (Missouri), when Kim Gardner was elected attorney general in 2016, she set
out to curb the city’s high rate of police violence. But after she proposed establishing a unit in
the prosecutor’s office to independently investigate misconduct, she ran afoul of the powerful
local police union. The union pressured lawmakers to reject the proposal, which many supported
but never brought to a vote. Around the same time, a lawyer for the union waged a legal battle
to limit prosecutors’ ability to investigate police misconduct. The following year, a union leader
said Ms Gardner should be removed "by force or election”.

When Steve Fletcher, a Minneapolis city councilman and frequent critic of the police
department, tried to divert money from hiring officers to a newly created violence prevention
office, he said the police stopped responding as quickly to 911 calls from his constituents. "It’s
a little bit like a protection racket", Fletcher said of the union. A spokesman for the Minneapolis
Police Department said he could not comment this.

Days after prosecutors in Minneapolis charged a police officer in the killing of George
Floyd, the head of the city’s police union condemned political leaders, accusing them of
betraying their members and firing four officers without due process. "This is despicable
behavior”, union president Lt. Bob Kroll wrote in a letter to union members. He also called the
protesters a "terrorist movement". Kroll, who has already received at least 29 complaints, also
criticized the Obama administration for its "police crackdown" and praised President Trump for
"putting handcuffs on criminals instead of us".

In other cases, trade unions did not resist the reforms, but made their implementation
difficult. Federal intervention is often one of the few surefire ways to reform police departments.
But in Cleveland, the union helped slow the implementation of reforms mandated by the federal
settlement agreement order, said Jonathan Smith, a former Justice Department official who
oversaw a government investigation into police practices there. He said union officials signaled
to rank-and-file officers that changes should not be taken seriously, such as the requirement to
report and investigate gun incidents [17].

Police unions have traditionally used their agreements to create barriers to disciplinary
action against their officers. According to a paper by researchers at the University of Chicago,
incidents of violent behavior in Florida sheriff’s offices increased by about 40% after deputies
gained collective bargaining rights, and unionization is associated with higher rates of violent
misconduct, and therefore appears to be a channel of influence [6].

In many cities, including New York, unions are a political force, with their support and
campaign donations coveted by both Republicans and Democrats. Legislation they support tends
to pass and their candidates get elected. They insist on public displays of respect and can
humiliate mayors they don’t like. They defy reformers, including police chiefs, who try to fire
even the worst officers. In an era when other unions are steadily declining in membership and
influence, police unions are maintaining their numbers and their coffers are filling up. In
Wisconsin, Republican Gov. Scott Walker campaigned successfully to eliminate union rights for
most public servants, with the only exceptions being firefighters and police.

Police unions seem to be enjoying the current political paradox. Conservatives
traditionally hate unions but support the police. The left criticizes aggressive policing, but often
mutes its criticism of police unions, which are, after all, public sector unions that are often in
deep trouble. Unions even resort to offering their members extraordinary protection. For
example, officials accused of misconduct can be provided with legal aid at the city council
expense and sufficient time to review the evidence before communicating with investigators. In
many cases, suspended workers are guaranteed pay and disciplinary recommendations from
civilian oversight boards are ignored; complaints submitted too late are rejected. Records of
misconduct may be kept confidential and permanently deleted only after sixty days. Thus, one-
way union contracts limit the ability of police management to discipline rank-and-file officers is
by mandating that complaints against an officer, even those that were substantiated, be deleted
from the officer’s record after a certain period of time. Twenty-five of the 100 largest U.S. cities
have agreements that dismiss complaints if they are not filed within a certain period of time, or
that prevent an officer from being disciplined if an investigation is not completed within a certain
time frame, usually 90 days. For example, out of 178 contracts studied by some experts, 156
contained at least one provision that makes it difficult to legally discipline officers for
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misconduct [8, p. 166-167].

Concerning the already mentioned civilian oversight boards, we should note that their
accelerated creation occurred in the 1960s, when the Civil Rights Movement began to oppose
police misconduct in largest cities. By 2006, more than a hundred civil control bodies were
founded. Some police unions have succeeded in preventing or even abolishing civilian oversight
bodies, as was the case in New York and Philadelphia in the 1960s, since although they have been
reinstated there. Some union contracts expressly prohibit officers from being disciplined by civilian
oversight bodies, but none of the 16 cities without collective bargaining agreements do so.
However, the US currently has no civilian commissions empowered to prosecute police officers;
they can only make recommendations to police management. [8, p. 174, 179].

With the rise of the Black Lives Matter movement, criticism of the police has become
less muted. There are even calls to liquidate its trade unions. However, the US has several tens
of thousands of non-federal police agencies in its hyper-localized system, with more than seven
hundred thousand officers represented by unions. Therefore, it is not easy to release them.

Some university sociologists argue that police unions are radically different from others.
They write, these organizations function as lobbies to oppose the passage of accountability
legislation and cover up for officer-involved misconduct. A public sector union differs from a
private sector union primarily in that its negotiations necessarily involve, at least morally, a third
party — the public as the taxpayer. Yet many police unions seem to have no provision for this
invisible third party in their contracts and bylaws. They protect their members from the public
and punish whistleblowers with even greater zeal than the leadership does. Police unions
"represent hundreds of thousands of people and, with the exception of very few states, have the
ability to organize without any government opposition”, as they noted. They believe that the way
out of the situation lies in the liquidation of police unions. Some of them have a list of ten steps
to achieve this goal, including voiding contracts, mass firings in the event of unlawful delays in
investigations, and federal prosecution for persistent obstruction of justice. Other proponents of
such abolitionism insist that major labor unions, such as the AFL-CIO™", sever ties with police
unions.

The activities of such an organization as the International Union of Police Associations
(IUPA) — the North American union of police officers, which is registered as a national union
and represents law enforcement officers and support personnel in the AFL-CIO — has received a
mostly negative evaluation among the public and professionals. In addition to assistance with
legal representation, IUPA offers financial, insurance, medical and educational services to its
members. In addition to police officers, the IUPA also represents some correctional officers and
first response medics. A major investigation by the nonprofit Center for Public Integrity found
that the IUPA has largely become a sham fundraising organization with little to no benefit to law
enforcement. For example, in 2018, IUPA transferred only 2.7 % of the collected funds to the
families of law enforcement officers. Most of its operating budget goes to the unreasonably
inflated salary of its director and various advertising campaigns. The organization was nhamed to
the Tampa Bay Times’ list of America’s Worst Charities in 2014 due to its low spending on its
mission [11]. In September 2019, more than a year before the presidential election, the union
officially endorsed Trump’s re-election campaign, while saying that Democratic candidates had
smeared the police [21].

Some American experts agree that there is an urgent need for reform, but suggest
considering more procedural steps, such as: limiting collective bargaining to non-disciplinary
matters; opening negotiations to the public; encouraging departments to establish multiple
unions representing more diverse views. Many analysts have called for new use-of-force
protocols, which are known to save lives, but unions have rejected this proposal.

All this would require such political will that until recently seemed unthinkable. Back in
1994, then-Senator Joe Biden worked closely with police unions to help write his big crime-
fighting bill. He later credited the National Association of Police Organizations. Unions dropped
their support for Biden during the Obama presidency when they saw him working on criminal
justice reform. And one cannot forget the President D. Trump’ speech in 2017, when he smilingly

*** The American Federation of Labor and Congress of Industrial Organizations (AFL-CIO) — is
the largest federation of unions in the United States. It is made up of 59 national and international unions,
together representing more than 12,5 million active and retired workers. In the 21st Century, the AFL-CIO
has been criticized by campaigners against police violence for its affiliation with the International Union of
Police Associations (IUPA) [2].
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told a gathering of law enforcement officers on Long Island that he personally did not mind if
they hit the heads of some suspects on the door frames of their cars. The officers applauded him,
and he, for his part, felt his audience. During the 2016 presidential campaign, the The Fraternal
Order of Police (FOP), a national union with 350,000 members, officially endorsed him. Just as
in 1968, he supported George Wallace, the governor of Alabama, who was distinguished by far
right, ultra-conservative and racist views, in particular by his defense of racial segregation in the
era of the Civil Rights Movement [10].

Therefore, the coverage of the position of the Democrats led by J. Biden regarding the
problems of the police, in general, and its unions, in particular, will be worthy of attention.

The police federation, which twice supported the Obama-Biden party and remained
neutral in 2016, endorsed President Trump in July. Soon after, the president of this federation
told the Republican convention that Biden and Senator (future vice president) Kamala Harris
were "the most radical opponents of the police in history”. Such a demarche marked the lowest
point in a political relationship that lasted for most of Biden’s political career. However, the 2020
election has also highlighted the difficulties Biden may face in achieving this goal. After all, he
presents himself as a criminal justice reformer, a friend of decent police officers, and a critic of
racism and mass riots. But Biden saw his official support from prominent law enforcement
groups crumble as those organizations closed ranks against the reform legislation. They objected
to Biden’s rhetoric about "systemic racism" in policing and his promises to regulate police
services with federal authority, even as reformers on the left pressed him for much bolder
changes [4].

In his campaign program, Biden, criticizing his opponents, paid considerable attention to
increasing the role of unions in general. It was that Republican governors and state legislatures
across the country had developed anti-labor legislation to undermine the labor movement and
collective bargaining. States have eroded the rights of public sector workers, who, unlike private
sector workers, lack federal protections that guarantee their freedom to organize and bargain
collectively. In the private sector, corporations use profits to buy back their own stock and raise
CEO compensation, instead of investing in their workers and creating more quality jobs. The
results were predictable: rising income inequality, stagnant real wages, loss of pensions,
exploitation of workers. Employers steal about $ 15 billion a year from workers simply by paying
workers less than minimum wage. In addition, workers experience huge wage losses caused by
other forms of theft. For example, employers who do not pay overtime, force them to work after
hours and incorrectly classified workers. At the same time, such companies receive billions of
dollars in profits and pay managers tens and hundreds of millions of dollars. In addition,
employers repeatedly obstruct workers’ efforts to organize and bargain collectively by hiring
anti-union consultants. So, the Democratic contender has proposed a plan to grow a stronger,
more inclusive middle class — the backbone of the American economy — by strengthening public
and private sector unions. After all, public sector unions argue that workers, including educators,
social workers, firefighters and police officers, need to be confident that they can serve their
communities. If elected president, Biden promised to sign the Protecting the Right to Organize
Act (PRO) [20].

Introduced in February, 2021, shortly after Biden took office and supported by
Democrats, the bill passed the House of Representatives on party lines but was blocked by
Republicans in the Senate. Although the White House made it clear back in January that Biden
would soon sign an executive order (EO) on police reforms, the changes he can make are limited
without the Congress support. The executive order has since been rescinded after fierce protests
from police and Republican politicians. Biden’s draft EO sought to establish national
accreditation standards for police departments and open a national database of "bad cops" —
officers who have been found to have engaged in misconduct. But without Congress, Biden
cannot limit qualified immunity, which in many cases protects police officers from civil lawsuits
brought by victims of their misconduct. At the same time, police circles warned that the change
in qualified immunity will have far-reaching dire consequences, increasing, on the contrary, the
aggressiveness of the police. So, according to some authors, after more than a year in office,
President Joe Biden still hasn’t implemented the long-promised police reforms in the US,
disappointing black civil rights activists and community leaders [15].

Even they organized a collection of signatures for the corresponding petition, with the
following statements and justifications for the demands: militarized police undermines public
confidence in law enforcement agencies; police departments receive surplus military equipment
through the Pentagon’s opaque program called the "Program 1033", which allowed the transfer

ISSN 2078-3566 133



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

of equipment in amount of more than $ 7.4 billion to more than 8,000 law enforcement agencies
across the country; Biden has advocated demilitarizing the police and promised to sign an
executive order to do so, but now he’s bowing to pressure from police unions; we must ourselves
exert pressure and demand that he fulfill his promise; but this will not be enough; we must also
demand that Congress pass a permanent law to demilitarize the police, ending this waste [18].
Although, in our opinion, one of the objective reasons for such a delay is the complication of the
international legal order due to the full-scale war of russia against Ukraine, which requires the
American top political establishment to shift more attention to foreign policy and defense affairs.

Thus, there is much work to be done to better understand police unions, their political and
legal contexts, and their place in reformist or radical projects, some researchers argue.
Emphasizing the role of police unions indicates a welcome move away from court-centric and
formalistic approaches to police work. The high assessment of the role of trade unions in the
criminal justice system reflects an important turning point in the struggle with the political
economy of criminal law. In the end, they believe, one should not agree with the widespread
criticism of police unions in the literature. From a formal point of view, there is usually certain
regularity here: first, police unions fought to protect their members from public scrutiny and
legal liability; second, police unions have repeatedly rallied to support politicians hostile to
criminal justice reform, racial equality, and labor rights. But it would be a mistake to miss this
criticism, another example of the widespread tendency to view criminal law as exclusive and
separate from important conversations about employment policy, workers’ power, and the social
and political structure of society [14, p. 1400].

Conclusions. In view of the above and supporting some experts’ opinions, it is necessary
to state the following. By encouraging careful and critical analysis of the subject of police unions
and their shortcomings, there are important lessons to be learned for both researchers and police
officers. Recognizing the shortcomings of police unions should contribute to a broader
understanding of labor law and its theoretical justification. That is, an awareness of "what’s
wrong with police unions" should help inform what type of labor legislation would be desirable,
or at least what regulatory obligations should be developed to regulate police work.

At the same time, police unions must also pose difficult questions for police researchers:
to what extent is the call for reform a call for "community™ or "democratic” policing, which in
turn rests on a particular vision of liberal reform? If so, what kinds of illiberal policies might be
acceptable to ensure that regulators can suppress the police? However, because of its radical
origins, should this critique redefine the preferred tactic? That is, recognizing "what’s wrong
with police unions" should help to understand what kind of police oversight might be sufficient
and how deep the structural critique of US policing is.

The answer to these questions is not simple. Taking police unions seriously has already
paid off for scholars and activists concerned about the police’s role as a driver of inequality. But
taking police unions seriously requires a deeper understanding of their place not only in the
criminal justice system, but also in broader discussions about workers’ power and law
enforcement in the political economy of postindustrial capitalism.

We consider the following to be one of the main areas of further research into the
problems of the location and role of US police unions in the processes of reforming the country’s
law enforcement system:

1) implementation of the readiness expressed by union representatives to give up
protection in exchange for higher monetary compensation;

2) prospects for implementing public demands regarding the demilitarization of the
law enforcement system;

3) the possibility of a future political demand to expand the powers of civilian oversight
boards if police departments are deemed incompetent or unwilling to properly investigate and
prosecute their officers.
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ABSTRACT

The article deals the processes and reasons for the transformation of the police union movement in
the USA towards politicization to the detriment of the protection of labor rights and due to the abuse of
powers to protect the professional rights of police officers. In most democratic countries, law enforcement
officers are guaranteed the right to unionize to protect their labor rights and professional interests, and in
some states even the right to strike. This right is also enshrined at the level of international legal acts, in
particular in the Declaration on the Police adopted by the Council of Europe in 1979. The authors found
that in the US, in addition to their traditional functions, police unions have unreasonably expanded their
powers, resorting to such measures as "protecting™ police officers from criminal prosecution, civil lawsuits
and disciplinary proceedings for misconduct and abuse of power, which led to even to the death of people.
There is a kind of social divide between supporters and opponents of strict police measures, especially when
it comes to countries with a colorful ethnic, racial or religious identity, which the United States is the
epitome of. Tthe driving force behind America’s law enforcement unions is their massive membership and
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heavy bipartisan financial support, especially during elections. As a result, trade unions turned out to be the
most ardent opponents of the reform of the police sphere in the USA, seeing in such attempts by politicians
and public activists certain threats to the stability of the system of social and legal protection of law
enforcement officers.

Keywords: police, USA, unions, contract, investigation, control, collective bargaining, reform,
protection, criticism.
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SEPARATE ISSUES REGARDING THE DIVISION OF MOVABLE
AND IMMOVABLE PROPERTY OF THE WIFE IN DIVORCE

Ounena Haropua, Kapuna Jlaryn, Mukoaa Catuns. OKPEMI IIMTAHHSA IIOJ0 MOALTY
PYXOMOI'O TA HEPYXOMOI'O MAMHA TOJPYKKS IMPH PO3JYYEHHI. V crarri
ONHCAaHO OJHY 3 HANMOMMpPEHIIUX MpoOJeM CIMEHHO-NUTIOOHUX BiJHOCHH — BHU3HAYEHHS CIUIFHOTO
MaifHa OAPY>KS Ta HOTO PO3AL, IO BUHUKAE IIPH PO3ipBaHHI ILTIO0Y.

B maniit poOoTi BH3HAYEHO, IO HAWMOUIMPEHIMIOW MPOOJIEMOI0 CYYacHOCTI, Ha ajb, € MOJILT
MaiiHa MoJPYXOKs, sIKe Y CBOIO Uepry BHHHUKA€e NMpH po3ipBaHHi nuto0y. [IpobneM moxiny maiiHa MOXXHA
YHUKHYTH 3aBISIKM CBOEYaCHOMY VYKJAJEHHIO ULIIOOHOTO JOTOBOPY, y SKOMY THOALT MaiiHa
3MIHCHIOBATUMEThCS 3 YMOBAMH, MPOMHCAHUMH Yy NUTFOOHOMY JOTOBOpi, TOOTO. I mporeaypa Oyme
3IifICHIOBATHCS Ha MiZicTaBi 10OpoBLIEHOT yroau. [IpoTe, ykiagaHHs HUTIOOHOTO IOTOBOPY MepecTaB OyTH
MOIMPEHOI0 MPAKTUKOIO cepell MOAPYXKHIX Hap, AKi CTABIATHCS A0 Li€l Mpoueaypi sik 00pa3y HOUyTTiB,
UM 3IIHCHIOIYH TPyO0y MOMIIIKY i YCKIIaTHIOIOUM co0i MpoueaAypy Moy MaifHa y pasi MpHITHHEHHS
OUTIOOHUX BIIHOCHH, TaK SK CYNEPEYKH HIOAO PO3MOIUTYy MaifHa MPAaKTUYHO 3aBXIH CYMPOBOIKYIOTh
po3ipBaHHS HUTIOO0Y.

OxapakTepru30BaHo, M0 PO3ILT CHITFHOTO MaiHa MOAPYX K (KOJHITHBOTO TOAPYKXKS) O3HAYAE,
SIK TIPaBUJIO, MIPUIIMHEHHS [XHBOT CIIJIBHOI BIIACHOCTI, Y TOMY YHCHIi CIUIBHOIO, SIKa B JICSIKMX BHUITaJKax
MOJK€E CTaTH YaCTKOBOIO HEMOKJIMBOCTI MOJIiTy MaitHa B HaTypi). Po3ain chiibHOTrO MaifHa TATHE 32 CO0010
BUJIIJICHHS] KOHKPETHOTO MaliHa ab0 HOro 4aCTHHU KOXKHOMY 3 MOAPYXKs (KOJHUIIHBOTO MOAPYXIKS), a
1HOJII 1 CTATHEHHS PI3HUII B BAPTOCTI BUIICHOTO MaifHa 3 OIHOTO 3 HUX Ha KOPHUCTH IHIIOTO, SIKIO PO3/IiT
He OyB 3miliICHEHWIl BIAMOBITHO MO JOJI YM HE € PIBHOLIHHHUM. JlOCHiIPKEHO MpaBOBI HOPMH, IO
PETIaMEeHTYIOTh TMOPSIOK CTBOPEHHS Ta TOAUTY CHUTPHOTO MaifHa MOAPYXOKS Yy HUTFOOHO-CIMEHHOMY
3aKOHOMABCTBI YKpaiHu. 3MiHCHEHO aHawi3 JesSKUX MPHUKIATIB 3 CyJOBOI MPAKTUKU BH3HAYEHHS YaCTOK
HOJPYXOKS B IX CIIUIBHIHN CHINBHIN BIAaCHOCTI.

Bu3HaueHo, 110 HAWHIOIIUPEHIIIOK MPOOIEMOI0 CyIaCHOCTI, Ha XaJjlb, € MOAIT MaiHa MOAPYOKS,
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sKe y CBOIO Yepry BUHHUKAE NpHU po3ipBaHHi nuno0y. [IpobneM noxiny MaiiHa MOXHA YHUKHYTH 3aBJISKH
CBOEYACHOMY YKJIA[JCHHIO IIUTIOOHOTO OTOBOPY, Y AKOMY IOJLI MaifHa 3/1iiICHIOBATUMETHCS 3 YMOBAaMH,
MIPONUCAaHAMH Yy MUTIOOHOMY JOTOBOpi, TOOTO, I Tpomexypa Oyzxe 3IiliCHIOBaTHCS Ha IIicCTaBi
nobpoButsHOT yroau. Ipore, ykinagaHHs IUTIOOHOTO JOTOBOPY IepecTaB OYTH IONIMPEHOIO NMPAKTHKOO
cepe]] MOAPYXKHIX Hap, sIKi CTaBIATHCS IO i€l mporenypi sk o0pa3y HOYyTTiB, UM 3AiHCHIOIOYH TPyOy
MIOMMJIKY 1 YCKJIQHIOIOUH co0i mponeypy NOAiay MaiHa y pa3i MpUIHHEHHS IUTIOOHUX BITHOCHH, TaK SIK
CYNEPEUKH L1010 PO3MO/iTy MaifHa MPAKTHYHO 3aBXKAU CYIPOBOUKYIOTh PO3ipBaHHS HLTIO0Y.

Knwuoei cnosa: winob, nodpysicowcsa, cimeline npaso, po3iyyeHHs, pyxome ma Hepyxome MaiiHo,
nooin maiina.

Relevance of the study. Today’s level of development of Ukrainian society, change social
and economic policy of Ukraine, integration in the international community are all factors influencing
change current civil and even family legislation of our country. It should be noted that the issues of
property rights and division of property between spouses are enshrined in the Constitution of Ukraine
[1], the Civil Code of Ukraine [2] and the Family Code of Ukraine [3].

According to current legislation, a spouse may have both common and personal property.
The current Family Code establishes that up to the property of each of the spouses may include
things, as well as rights that belong to each of the spouses until marriage. As the same
determining factors in relation to the property located in the time and grounds for the separate
property of the spouses should be attributed the emergence of ownership rights to certain
property in one of married couple. At the same time, to the property that belonged to one of the
spouses you can also include property that was acquired even during marriage, but for one of the
spouses’ own funds that belonged to him before the moment of marriage.

It should be noted that they are available in judicial and notarial practice problems of legal
regulation of the disposal of the joint joint the property of the spouses causes more and more
every day topicality.

Recent publications review. The issue of actual marital relations was investigated on at
the scientific level for more than ten years, in particular, problematic aspects of the division of
common property in unregistered marriage was investigated in their works by O. Dzer,
I. Zhilinkov, M. Antokolska, and S. Fursa. However, as practice shows, the family legislation of
Ukraine contains gaps in the regulation of property relations, and therefore the detailed
implementation analysis of the norms of family legislation, taking into account court practice,
needs more detail study.

The article’s objective is analysis and characterization of certain aspects of the division
of movable and immovable property of spouses in accordance with current civil and family
legislation.

Discussion. The most common modern problem, unfortunately, is the division of marital
property, which in turn arises when a marriage breaks up. Property division problems can be
avoided thanks to the timely conclusion of a marriage contract, in which the division of property
will be carried out with the conditions prescribed in the marriage contract, i.e. this procedure will
be carried out on the basis of a voluntary agreement. However, the conclusion of a marriage
contract has ceased to be a common practice among married couples, who treat this procedure
as an insult to feelings, thus making a gross mistake and complicating the procedure for the
division of property in the event of termination of marital relations, since disputes regarding the
division of property almost always accompany the dissolution of marriage [4, p. 54].

Division of joint property of spouses (former spouses) means, as a rule, the termination
of their joint property, including joint property, which in some cases may become part of the
impossibility of dividing property in kind). The division of joint property entails the allocation
of a specific property or part of it to each of the spouses (former spouses), and sometimes the
recovery of the difference in the value of the allocated property from one of them in favor of the
other, if the division was not carried out in accordance with fate or is not of equal value.

If the marriage contract was not concluded, then the property acquired by the spouses
during the marriage will be their joint property and will be subject to division. It is necessary to
make adjustments to the definition of "common property" and define what is included in it and
what is not. The list of property of each spouse is regulated by Art. 63 FC. This property includes
the property belonging to each of the spouses before marriage; received as a gift or by inheritance
(also from a husband during marriage); which was bought with the own funds of one of the
spouses; personal items. Current legislation recognizes the declaration of the division of joint
property of spouses among themselves [5, p. 387].

This means that practically all types of movable and immovable property, on which the
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spouses have joint ownership, can be divided between them. Separately, it is worth noting that
articles 356 of the Civil Code of Ukraine, as well as articles 60-74 of the Family Code of Ukraine
and others establish not only the rights to joint property, but also the rights to have loans (debts).
When dividing the joint property of spouses, the shares are recognized as equal. The Civil Code
of Ukraine establishes a list of common property of spouses - this is real estate; movable things;
securities; bank deposits; income received from movable and immovable property; jewelry and
other luxury items; income received from labor, commercial, as a result of intellectual activity.

List of non-divisible property:

— gifted or inherited by one of the spouses. The time when the property becomes personal
property (before or during the marriage) does not matter. How is an apartment purchased as a
gift divided during a divorce in Ukraine? Is the gift apartment not divided in case of divorce?
But even in this case there are exceptions.

—all movable and immovable property acquired before marriage.

— privatized property in the form of a residential premises (apartment, house, etc.) or a
land plot, if such privatization was free of charge. However, there is an exception to the rule, and
it concerns property that was privatized between 11.01.2011 and 17.05.2012. Also an exception
is "privatization”, which was carried out as a purchase of residential premises from the state.
Such property, if it is acquired during marriage, is joint property of the spouses.

— payments under personal insurance policies for any amount.

— personal awards and prizes. But if the court finds that these premiums were obtained
with the assistance of the second spouse, then monetary payments of this nature are also divided
between the spouses.

—all things of personal use, including jewelry, furs, etc., are not subject to division, even
if their purchase was made in marriage.

— compensation for loss or damage to personal property of one of the spouses, as well as
moral damage [6, p. 54].

It does not matter which of the spouses the property is registered to. If the property is
acquired during marriage, it will be recognized as joint property of the spouses. But you should
take into account the nuances of such an acquisition, which are described in this article.

The division of joint property involves two methods: this is the conclusion of an
agreement, optionally notarized, and obtaining ownership certificates from a notary; and in court.
The statute of limitations arising from the division of joint property is three years after the
dissolution of marriage in court (from the date of entry into force of the decision).

If the spouses fail to agree on the division of property, the court, at their request, decides
which of the spouses will own certain property. If, in the process of property division, one of the
spouses receives property that exceeds the value of the property of the other, the court awards
the husband monetary compensation, the amount of which corresponds to this difference, within
a certain period established by the court. To be shared between spouses as property, and their
jointly acquired debts in marriage are divided into equal parts [7, p. 210].

Undoubtedly, in the process of dividing the joint property of the spouses, the presence of
children in the spouses plays a decisive role, the court, based on the interests of minor children,
has the right to depart from the principle of equality in the share of the property, and award the
majority of the property to the person recognized as the guardian of the child.

The division of property between spouses takes place by signing a contract at a notary, as
well as by court order. How to divide property after divorce? This issue is resolved at the notary
if there are no disputes between the former spouses. The division of property after divorce is
formalized by an agreement on the division of property of spouses. For notaries, this is a standard
contract that they usually draw up in their daily practice. If the couple has a lot of different
property, and there are also peculiarities: the existence of a marriage contract, special conditions
for the use and disposal of property after its division, as well as other nuances, then the help of
our lawyers and lawyers will be useful. Our attorneys and lawyers will be able to advise and help
draft a contract, participate in negotiations with the ex-husband and his lawyer, as well as other
legal assistance [8, p.35].

Division of property in court the most complex, long-lasting, therefore, it is necessary to
analyze the norms of family law quite topically.

As a rule, property is divided between spouses in the following ways:

1) "in kind";

2) in the so-called "ideal particles";

3) by paying monetary compensation.

138 ISSN 2078-3566



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

Division of property "in kind" provides for the distribution of property in such a way that
specific property becomes the personal property of each of the spouses. For example, the couple
acquired during the marriage: a house, a plot of land and a car. As a result of the division of
property, the wife gets ownership of the house, and the husband gets a land plot and a car. In
such cases, it is possible to collect additional sums of money from the man who acquires more
expensive property. Such division takes place on the basis of determining the value of individual
property objects and their equivalent division. The value of the property is determined by a
forensic expert. The expert can also offer options for such distribution. Often, the common house
of the spouses is shared "in kind" when it is technically possible. Monetary compensationis paid
in two cases: after the illegal (arbitrary) sale of common property by one of the spouses or when
one of the spouses agrees to receive monetary compensation, and the dispute between the spouses
arose only regarding the amount of such compensation [9, p.377].

Therefore, the use of this method of dividing property in court is not always possible, and
when it is possible, it requires a highly qualified lawyer and a convincing evidence base. To
make a decision on the division of property between spouses, the court must find out all the
circumstances of the case and factors that may affect its outcome. Example:

— list of property to be divided. When distributing land plots, not only the Family Code,
but also the Land Code of Ukraine will be applied as a legal basis.

—when, by which of the spouses, and under what conditions the property was purchased.

— availability of credit or other debt obligations.

— determination of the real value of the property for further determination of the payment
amount for the transfer of rights to its ownership or sale.

— wishes of spouses in terms of property division.

This list can be expanded depending on the situation and individual circumstances of the
case. Often, when dividing property, spouses try to use their relatives to prove that the property
was purchased with money they borrowed from their relatives. With the help of such loan
agreements, the spouses try to prove that the property acquired during the marriage, which was
bought with borrowed money, is therefore their personal property. Such agreements appear so
often in cases concerning the distribution of marital property that courts in Ukraine are already
used to them. And the courts in their decisions on such contracts often write the following
conclusions: the fact that one of the spouses has funds borrowed from her father or mother cannot
be unconditional confirmation that the disputed property was purchased with these funds without
providing relevant evidence [10, p.143].

These points should be taken into account when preparing the case for trial. The wife with
whom the children remained after the divorce has an increased share in the ownership of the joint
property, and the property that was purchased for the use of the children is not subject to division
and is automatically transferred to the party with whom the children remained during the divorce
(the child’s belongings, books, furniture for the child and etc.).

If the property belongs only to the spouses, then the child in this case does not own
anything. Accordingly, during the distribution of property, the share of the father, with whom
the child remains, does not increase. However, during the division of the property of the spouses,
the court may take into account the interests of the child who lives in a particular apartment or
house. During the division of the property of the spouses, the court may leave the apartment or
house to the spouse with whom the child lives, and to the other — allocate other property that
corresponds to the value [11, p. 65]. If the child participated in the privatization, or otherwise
became a co-owner of an apartment or house that is subject to division between spouses, then it
is obvious that the child is already a co-owner of the apartment (house). Therefore, the child’s
share when dividing the property of the spouses will also be taken into account by the court.

When there are reasons to take into account the interests of the child when dividing the
property of the parents, then in such cases another rule applies: "the interests of the child prevail
over the interests of the parents". Also, one of the parents can register his real estate for the child
in order to pay alimony. This option is possible if both parents agree [11, p. 76]. Sometimes, in
the process of considering the case, the parents reached an agreement to transfer the real estate
to the child and not to divide it between them. However, we advise parents to approach such an
agreement with caution, since when the child reaches 18 years of age, she will have full right to
dispose of this property without parental consent.

The fact of the majority or minor of children at the time of division of property or at the
time of its acquisition (creation) can be of great importance for the court. Only in Ukraine it is
possible to divide immovable property located on the territory of Ukraine. Such real estate cannot
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be divided abroad. Contracts and court decisions drawn up abroad regarding real estate in
Ukraine are not accepted in Ukraine [12, p. 55]. Marriage contracts are often found in cases of
property division with a foreigner. Such contracts may be valid in Ukraine, even if concluded in
another country. The difference in mentality and legislation often causes many questions and
difficulties in court if the marriage contract is concluded in the territory of another country.
Movable property (cars, yachts, paintings, antiques, etc.) can be divided in Ukraine, as a rule,
regardless of where this property is located. In some countries, there are specifics for the
registration of such property, therefore, before making a decision on where and how best to
arrange the division of property, it is necessary to additionally consult with the lawyers of the
country where the transfer of ownership of this property will be registered.

In the legal process, the task of the court is not only to divide the property between the
spouses, but also to establish the property that is not subject to joint ownership and its division,
in case the spouses include this property in the claim statement. The property acquired during
the separation, before the actual dissolution of the marriage, can also be excluded by the court
from the claim, referring to the personal property of one of the spouses. Debt obligations are
distributed together with the spouse, who must later repay his or her part of the debt, determined
by the court [13, p. 76]. There are also cases when it is impossible to divide or allocate the share
of one of the spouses without violating the integrity of the property (car, painting, etc.), then the
court can make a decision, taking into account the interest of each party and determining the
need for its use, leaving the right to whoever needs it more, and assigns compensation to the
second, which is expressed in the form of providing property of equal value, or payment in
money, with the condition that the husband has given his consent to receive monetary payments.
If the amount is insignificant, the court may decide on the obligation to pay compensation
without requiring consent. The court sets a deadline for payment of monetary compensation to
one of the spouses, violation of which entails fines.

The division of common property of spouses is often faced with such a practice as
falsification of documents, pursuing two goals: the first is to eliminate the division of common
property through evidence that the property did not exist, or was purchased by third parties, most
often relatives are indicated, or this property is not. jointly acquired; the second is to reduce the
real share of the husband in the joint property, proving that the spouses have joint debts,
underestimating the value of the property, etc. [14, p. 65].

Itis possible to eliminate falsification of evidence during the distribution of joint property
upon divorce by securing a lawsuit and imposing a seizure on disputed property. Before seizing
the property, it is necessary to collect all possible documents that confirm the fact that the spouses
acquired the property before the separation of the brother (documents, photos, etc.). Also, if
necessary, a forensic commaodity examination should be conducted in the course of the trial, it is
needed in order to establish the real value of the disputed property; judicial — technical
documents, handwriting examination, it is necessary to establish the statute of limitations of
compliance of receipts, or to make any changes to them [15, p. 174]. In order to establish the fact
of falsification of evidence, in the event that a party provides fictitious documents confirming
the payment, it is necessary to send requests to the tax authority in order to clarify the fact of the
existence of this organization, its location, and its field of activity.

Conclusions. Thus, the problem of dividing the property of the spouses is quite relevant.
It is the contractual regulation of property relations between spouses that will avoid many
complications in the event of a divorce. However, in order to implement the conditions on the
contractual regime of marital property in practice, it is necessary to ensure an increase in the
legal literacy of the population, so there is still a lot of work to be done in this direction. The
division of marital property is a complex process due to the large number of legal nuances and
individual circumstances of each family.
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ABSTRACT

The article describes one of the most common problems of family and marital relations — the
determination of the common property of the spouses and its division, which occurs in the event of a
divorce. It is characterized that the division of joint property of spouses (former spouses) means, as a rule,
the termination of their joint property, including joint property, which in some cases may become part of
the impossibility of dividing property in kind). The division of joint property entails the allocation of a
specific property or part of it to each of the spouses (former spouses), and sometimes the recovery of the
difference in the value of the allocated property from one of them in favor of the other, if the division was
not carried out in accordance with fate or is not of equal value. The legal norms regulating the procedure
for creation and division of joint property of spouses in the marriage and family legislation of Ukraine have
been studied. An analysis of some examples from the judicial practice of determining the shares of spouses
in their common joint property was carried out. It was determined that the most common problem of modern
times, unfortunately, is the division of property of the spouses, which in turn arises in the event of a divorce.
Property division problems can be avoided thanks to the timely conclusion of a marriage contract, in which
the division of property will be carried out with the conditions prescribed in the marriage contract, that is,
this procedure will be carried out on the basis of a voluntary agreement. However, the conclusion of a
marriage contract has ceased to be a common practice among married couples, who treat this procedure as
an insult to feelings, thus making a gross mistake and complicating the procedure for the division of
property in the event of termination of marital relations, since disputes regarding the division of property
almost always accompany the dissolution of marriage.

Keywords: marriage, spouse, family law, divorce, movable and immovable property, division of
property.
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PROBLEMATIC ISSUES AND PROPOSALS FOR IMPROVING
THE INSTITUTION OF JUDGMENTS REVISION TO NEWLY
DISCOVERED OR EXCEPTIONAL CIRCUMSTANCES

Oxer Kypasens. IPOBJEMHI TIMTAHHS TA MPONO3MIID OO
BAOCKOHAJIEHHSA IHCTUTYTY NEPEIJIANY CyaoBUx PIIIEHb 3A
HOBOBUSIBJIEHUMHU ABO BUHATKOBUMHU OBCTABHUHAMM. Ilpouec ynockoHaJIeHHsS
3aKOHOJIABCTBA CKJIaAHMUIT 1 TpuBayMi. DOPMYITIOBAaHHS HOBHX NTPAaBOBUX HOPM, a TAKOXK BHECEHHS 3MiH i
JIOTIOBHEHb JI0 YMHHUX HOPMAaTHBHO-TIPABOBHX AKTIB, K IPABUIIO, 0A3yeThCSI HA TTTMOOKUX TEOPETHIHNX
JOCHI/DKEHHSX THTaHb 1 3poOJEHUMX Ha iX OCHOBI apryMEHTOBAaHMX BHCHOBKaX. Pe3yiapTaToM Takoro
0araToeTalmHoOTO0 MPOIECY, OO SAKOTO TOpSA i3 3aKOHONABISMH 3allydalOThcs HAYKOBII Ta (axiBii
BIJMIOBIIHUX Tay3ei IpaBa, € MPUUHATTS HOPMATHBHO-TIPABOBUX aKTiB, SKi BIAMOBIZAOTH HE TINBKU
BUMOTaM HOPMOTBOpPYOI TEXHIKH, aje, Hepll 3a Bce, MOTpedi JeMOKpPaTHYHOI Ta NMPaBOBOI JEpIKaBH.
HaBeneHi MipKyBaHHsS HaOyBalOTh Ba)KJIMBOTO 3HAUCHHS IPH MEPEHECEHHI 1X Ha MPOIeC YA0CKOHAICHHS
IIMBIIBHOTO MPOLECYaTbHOTO 3aKOHOABCTBA, SIKE PEryIII0e KOHKPETHY cepy CYCHUIbHUX BiJHOCHH, 110
noTpedye MakCHMAJIBHO MPOIYMaHOTO MPUIHATTS 3aKOHOJABYMX PIllIeHb 32 Pe3yJbTaTaMH JOCITIIKEHb
BUCHUX-TIPOLIECYAITICTIB, Ki OEpyTh y4acTh y HOPMOTBOPUIii AisSIIBHOCTI. IIpoLec.

HesBaxatoun Ha BUCOKHH piBeHb PO3BUTKY IIMBLUIFHO-IIPOLIECYANBHOT HAYKH, 6arato mpooIeMHIX
IMUTaHb HE OTPUMAIM CBOTO OJHO3HAYHOTO BHpimeHHs. Cepex OCTAHHIX NPHUBEPTAE yBary NHTAHHS
TEOPETHIHOTO OCMHCIICHHS CTaJil MPOBA/UKEHHS y CIIPaBax 3a HOBOBHSBICHHMH OOCTaBHHAMH, 30KpeMa
npoGJyieMa BU3HAYEHHS KJIIOYOBOTO TEPMiHY CTajii muBUIBHOTO mpomuecy «IIpoBamkeHHS y IMBUIBHHX
CpaBax y 3B’S3Ky 3 HOBOBHSIBICHUMH 0OCTaBHHAME BiJMOBIIHO O 3aKOHOMABCTBA YKpPaiHH — MOHSATTS
HOBOBHSIBIIEHMX O0CTaBHH.

CnpaBa B TOMy, IO HE3BOXAIOYM Ha 3HAYHY POJb L[OTO TEPMiHA B XapaKTEpPHCTHI CTafii
NPOBAKEHHS Y LUBIIGHUX CIIPaBaxX 3a HOBOBHUSBICHUMHU OOCTaBHHAMH, Y LHBIILHOMY IPOILIECYalIbHOMY
3aKOHOJIABCTBI HOTO BU3HAYCHHS BiICyTHE. KpiMm TOTO, Y HayKOBii, HABUANbHIN Ta HaBYAJBHIH JiTEpaTypi
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JIAHOMY NHUTAHHIO HE HPUAUISETHCS HAJIEKHOI yBarW, JIOCi HEMAE €IMHOI TYMKH ILIOJO 3MICTY NOHSATTS
«HOBOBHUSIBIICHI 00CTaBUHW». [|JI1 TOCTaTHROTO aHANTi3y Ta JOCII/DKEHHS JaHOi TeMH HEOOXiTHO 3BEpHYTH
3HaYHy yBary Ha pO3BUTOK IHCTHTYTY IIEpEIJIsLy CYJOBUX PillleHb 32 HOBOBHSIBICHUMH OOCTaBHHAMH, a CaMe
BimmoBigHO 10 BuMoOr KOHBEHILIi Mpo 3aXWCT MpaB JIOAWHH Ta OCHOBOIIOJOXHHX CBOOOJ Ta NpakTHKa
€BpoIeHCHKOro Cy/y 3 IPaB JIOAHHH LIOJIO0 TIPaBa Ha CIIPaBEUTHBHI PO3IIIS IMBUIBHUX CIIPAB.

Knrwwuosi crnosa: sunaokoeo eusigieHi 06cmaguHu, HA036UYAlHI 0OCMABUHU, YUBLILHULL NpoYec,
npaso Ha no308, CyOOUUHCMEO 8 YUBITLHOMY NOPAOKY.

Relevance of the study. In the legislation of foreign countries, the practice of reviewing
court decisions based on newly discovered circumstances in civil cases operates at a sufficient level,
as a separate type of review of court decisions that have entered into force. The current civil
procedural legislation of Ukraine also distinguishes between the review of court decisions based
on newly discovered and exceptional circumstances, unlike the previous version of the Code of
Criminal Procedure. After analyzing the changes made to the Civil Procedure Code of Ukraine, |
concluded that in the field of reviewing court decisions on newly discovered or exceptional
circumstances, on the one hand, the institution of reviewing judicial decisions on newly discovered
or exceptional circumstances has been improved, and on the other hand, new issues of a theoretical
and practical nature have arisen that are subject to thorough research and solution, therefore,
reforming the system for reviewing judicial decisions requires detailed study and elaboration by
analyzing and comparing legal norms with international standards of law.

Recent publications review. Many scientists had paid attention to the study of the
problems of reviewing court decisions based on newly discovered circumstances in civil
proceedings, namely: K. Pochynok, S. Senyk, V. Tertyshnikov, L. Nikolenko, D. Menyuk,
A. Sultanov and others.

The article’s objective is to study the concept, signs and grounds of reviewing court
decisions under newly discovered or exceptional circumstances, as well as formulating a
proposal for improving the institution of reviewing court decisions under newly discovered or
exceptional circumstances.

Discussion. An important guarantee of the protection of human rights and freedoms in
the field of civil justice is the right to review court decisions in the appeal, cassation procedure,
as well as review court decisions based on newly discovered circumstances. Review of court
decisions that have entered into force is an additional way to ensure the justice of a court decision,
it is a backup mechanism for the protection of rights and legal interests and must fulfill its
purpose when all other means of procedural and legal protection are impossible. Such types of
review include the institution of review of court decisions based on newly discovered
circumstances.

The current legislation provides that any court decision made by the court at the
appropriate stage of civil proceedings may be subject to review under newly discovered
circumstances after it has entered into force. This provision of the law is aimed at protecting the
rights, freedoms and interests of private individuals, the rights and interests of legal entities in
the field of public-law relations, as well as ensuring fair and effective justice. Any court decision
due to the effect of the dispositive principles of civil proceedings and constitutional guarantees
for judicial protection can be appealed in the appeal, cassation procedure, and in the presence of
grounds established by law — in newly discovered circumstances [4, p. 90].

At the same time, the legislation, including the Code of Civil Procedure of Ukraine, does
not contain a definition of the concept of "newly discovered circumstances". Therefore, this issue
causes discussions in science and has different interpretations in practical activities. By newly
discovered circumstances, scientists understand legal facts which have significant importance for
the resolution of the case on its merits, but which were not known to either the parties during the
consideration of the case in court, or to the court itself when issuing a court decision, as well as
circumstances, that are equated by the legislator, to the newly discovered [5].

Newly discovered circumstances are circumstances essential to the case, which
objectively existed at the time the case was considered by the court, but were not and could not
be known to the applicant, as well as to the court, at the time of the consideration of such a case
[2, p. 112]. In essence, this definition of newly discovered circumstances is the formulation of
the first basis for reviewing a court decision based on newly discovered circumstances, which is
specified by the Civil Code of Ukraine. And scientists agree that the first circumstance, namely
the circumstances essential to the case, which were not and could not be known to the person
who makes the application at the time of consideration of the case, is formulated quite flexibly,
in fact, as a definition of a newly discovered circumstance. For example, this circumstance covers
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the failure of the court to take measures to involve a person, whose rights, freedoms, interests or
obligations were affected by the court decision, to participate in the administrative case, if the
court did not know and could not know about the interest of such a person, and this person did
not know on consideration of this case (this can be a basis for review only at the initiative of this
person). In the same way, the establishment by the Constitutional Court of Ukraine of the
constitutionality of a provision of a legal act erroneously not applied by the court in an
administrative case can be brought under this circumstance, if the decision in it has not yet been
implemented [6, p. 68].

Grounds for reviewing the court decision based on newly discovered circumstances are:

1) circumstances essential to the case, that were not established by the court and were not
and could not be known to the person making the application at the time of the case
consideration;

2) established by a sentence or resolution on closing criminal proceedings and releasing
a person from criminal responsibility, which have entered into force, the fact of providing a
knowingly incorrect expert opinion, knowingly false testimony of a witness, knowingly incorrect
translation, falsity of written, physical or electronic evidence that led to the adoption of an illegal
decision in this case;

3) annulment of the court decision, which became the basis for the adoption of the court
decision subject to revision [12].

Grounds for reviewing court decisions due to exceptional circumstances are:

1) the unconstitutionality (constitutionality) of the law, other legal act or their separate
provision, applied (not applied) by the court when deciding the case, if the court decision has not
yet been implemented, established by the Constitutional Court of Ukraine;

2) determination by an international judicial institution, the jurisdiction of which is
recognized by Ukraine, of Ukraine’s violation of international obligations when resolving this
case by the court;

3) establishment of the judge’s guilt in the commission of a criminal offense by a court
verdict, which has entered into force, as a result of which a court decision was passed [13].

Revision of court decisions in connection with newly discovered circumstances is not a
supplement to appeal and (or) cassation methods and a type of their verification. This is an
independent type of verification of the legality and validity of judicial acts. This difference lies
in the nature of the grounds for revision, the objects and subjects of the latter, the competence of
the court and the procedural and legal position of the persons participating in the case, the
deadlines for submitting an application for revision.

According to O. Butska, the task of the proceedings based on the newly discovered
circumstances is:

1) to renew the violated rights, freedoms and interests of a person in the field of public-
legal relations, when the possibilities have been exhausted or mechanisms of other types of
revisions cannot be applied;

2) to carry out a full thorough and objective review of the newly discovered circumstances
through the implementation of the principles of the rule of law, legal certainty, dispositiveness,
official clarification of all the circumstances of the case;

3) cancel an illegal and unreasonable court decision in connection with the establishment of
newly discovered circumstances, excluding at the same time the possibility of canceling a
resolution or a court decision that has entered into force without sufficient grounds [8].

If we consider in more detail the place and significance of the proceedings in connection
with the newly discovered circumstances, we should pay attention to its specific tasks, which
boil down to the following:

1) to give the court an opportunity to resolve the civil case in full accordance with the
truth in the case, taking into account the fact that the circumstances that are of essential
importance for the case, for reasons independent of the court, were not known to it and the act
of justice has already acquired legal force;

2) at the same time ensure the establishment of these circumstances through a
comprehensive in-depth study of them with the participation of interested persons; guarantee the
annulment of judicial acts that raise doubts about their legality, reasonableness, compliance with
the truth in the case in connection with newly discovered circumstances, at the same time
eliminate the annulment of judicial acts that have entered into legal force without sufficient
grounds for that.

At the stage of consideration of the application for review of the judicial act, the court
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does not establish the illegality or groundlessness of the decision, but only records the presence
of newly discovered circumstances, verifies the validity and timeliness of the applicant’s appeal
to the court for the review of the civil case in connection with the newly discovered
circumstances. However, the court is obliged to establish why the judicial act was adopted
without taking into account the newly discovered circumstances. A final conclusion on whether
the annulled decision was illegal and unreasonable can only be made after a full investigation
and consideration of the case.

The essence of the institute under investigation is to establish facts essential to the case,
which were not known to the court and the applicant at the time of the adoption of the judicial
act under review, for reasons independent of them, and which, as a result, raise doubts about the
legality, reasonableness and veracity of this act, with the aim of cancellation of the latter with
subsequent adoption of a new decision in its place, taking into account all the circumstances of
the case. The essence of consideration of civil cases in connection with the newly discovered
circumstances cannot be considered in full, unless the place of this type of review in the system
of civil procedure, and the institution that regulates it — in the system of civil procedural law, is
shown.

The location of the research institute is determined primarily by the fact that it can review
judicial acts issued at any stage of civil proceedings. The correct determination of the place of
review of judicial acts in connection with newly discovered circumstances in the system of civil
procedure and its mediated institution in the system of civil procedural law has not only
theoretical, but also great practical importance, in particular when regulating this proceeding.
Only on this basis is it possible to further improve the legislation regulating the consideration of
civil cases in connection with newly discovered circumstances.

So, we understand that newly discovered circumstances are legal facts that have a new
significance for the consideration of the case, these facts existed from the very beginning, but
were not known to the applicant, as well as circumstances that arose after the court decision
entered into force and are classified by law as newly discovered circumstances. The main
purpose of the proceedings under the newly discovered circumstances is to restore the violated
right and cancel the illegal court decision, etc.

Proceedings based on newly discovered circumstances are an exceptional (extraordinary)
type of court proceedings for the review of court decisions in connection with the discovery after
they have entered into force of such circumstances, which, if they had been known to the court in
a timely manner, would obviously have led to the adoption of a completely different decision by
the court. Similar proceedings take place in the legal processes of Germany, France (fr. pourvoi ep
revision), the USA (eng. writ of coram nobis) and others [1].

The procedural legislation of Ukraine also provides for the possibility of reviewing court
decisions after they have entered into legal force. The main type of such review is a proceeding
in the court of cassation instance, to which the interested participants in the proceedings have the
right to address the relevant cassation complaints. At the same time, the Civil Procedural Code
of Ukraine defines the right of interested parties to review a court decision that has entered into
legal force in connection with newly discovered or exceptional circumstances, the list of which
is defined in the legislation [10].

Revision of court decisions that have entered into legal force is possible in the presence
of newly discovered or exceptional circumstances provided for by current legislation. Analysis
of these circumstances shows that they are characterized by the following features:

1) were unknown to the court for reasons beyond its control;

2) essential in the case;

3) existed before the court decision in objective reality;

4) they could not be taken into account when considering the case and making a decision
due to the unknown nature of the court and interested parties.

As the analysis shows, the implementation of the proceedings under the newly discovered
circumstances is provided for not only by the provisions of the Code of Criminal Procedure of
Ukraine. Thus, this proceeding is provided for by the Universal Declaration of Human Rights of
1948 (Articles 7, 8, 10), the International Covenant on Civil and Political Rights of 1966 (Article
14), the Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention) (Article 6) of 1950, Protocol No. 7 to this Convention (Article 4). As you know,
these international acts play an important role in the legal regulation of human rights, establishing
their priority.

One of the international treaties that is important as a source of civil procedural law of
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Ukraine is the Convention for the Protection of Human Rights and Fundamental Freedoms of
1950 (hereinafter referred to as the Convention for the Protection of Human Rights and
Fundamental Freedoms), to which Ukraine joined in 1997. The peculiarity of this treaty is that
the Convention is subject to application together with the decisions of the European Court of
Human Rights, which contain the interpretation of its provisions.

The main attention should be paid to clause 1 of Art. 6 of the Criminal Code, which states
that everyone has the right to a fair and public hearing of his case within a reasonable time by an
independent and impartial court established by law, which will resolve a dispute regarding his
rights and obligations of a civil nature. The analysis of this convention provision and the practice
of the ECtHR regarding the interpretation of the relevant article allows us to conclude that the
main components of the right to a fair trial are: a) access to a judicial institution unencumbered
by legal and economic obstacles; b) proper judicial procedure; c) public trial; d) reasonable term
of court proceedings; e) consideration of the case by an independent and impartial court
established by law [7].

The Law of Ukraine "On the Implementation of Decisions and Application of the Practice
of the European Court of Human Rights™ dated February 23, 2006 (hereinafter — the ECHR)
indicates the obligation of the state to implement the decisions of the ECHR in cases against
Ukraine, with the need to eliminate the causes of Ukraine’s violation of the ECHR and Protocols
to it, with the introduction of European human rights standards to the Ukrainian judiciary and
administrative practice, with the creation of prerequisites for reducing the number of applications
to the ECtHR against Ukraine. In Art. 17 of this Law enshrines the duty of courts to apply
the Criminal Procedure Code and the practice of the ECtHR as a source of law in considering
cases [3].

Based on the above, we consider it necessary to draw attention to the special importance
of the provisions enshrined in Art. 4 of Protocol No. 7 to the 1950 Convention. Thus, it is
determined that "No one may be brought to court or punished a second time in proceedings under
the jurisdiction of one and the same state for an offense for which he has already been finally
acquitted or convicted in accordance with the law and procedure of this state” (clause 1); "The
provisions of the previous paragraph do not prevent the resumption of the proceedings in
accordance with the law and procedure of the relevant state in the presence of new or newly
discovered facts or in the event of the discovery of significant deficiencies in the preliminary
court proceedings that could affect the results of the proceedings"” (clause 2) [11].

Comparative analysis of the content of the Civil Code of Ukraine and Art. 4 of Protocol
No. 7 to the Convention of 1950 indicates that the list of circumstances defined by the CPC,
under which it is possible to review court decisions that have entered into force, does not
correspond to that defined by Art. 4 of Protocol No. 7 to the Convention of 1950. After all, Art.
459 of the Criminal Procedure Code of Ukraine mentions only "newly discovered or exceptional
circumstances”, while Art. 4 of Protocol No. 7, in addition to "newly discovered facts", also
indicates "new facts", as well as "significant deficiencies in the preliminary trial, which could
affect the results of the case™.

Based on this, as well as the provisions of the Civil Procedure Code of Ukraine, the Law
of Ukraine "On the Implementation of Decisions and Application of the Practice of the European
Court of Human Rights" dated February 23, 2006, it can be considered indisputable that
interested persons in civil proceedings have the right to apply to the court with a statement of
opening of proceedings, and courts are obliged to open such proceedings not only in newly
discovered or exceptional circumstances, but also in those that are of a new nature or in case of
discovery of significant deficiencies in the previous court proceedings that could affect the
results of the proceedings.

Unfortunately, as evidenced by the judicial practice in Ukraine, virtually all interested
persons apply to the court with applications for review of court decisions only in connection with
newly discovered or exceptional circumstances provided for by the Code of Criminal Procedure of
Ukraine. This shows that the provisions of clause 2 of Art. 4 of Protocol No. 7 are not actually used
by Ukrainian lawyers or other persons who have the right to submit such a statement, whether due
to ignorance of this European norm or for other reasons. Such a situation practically nullifies this
European norm, significantly narrows the rights of interested persons regarding the possibility of
reviewing court decisions that have entered into legal force [9].

Based on the above, as well as with the aim of eliminating this legal gap in Ukrainian
procedural legislation, we consider it necessary to introduce in it the possibility of reviewing
court decisions that have entered into legal force, not only in newly discovered or exceptional
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circumstances, but also in those that provided by Art. 4 of Protocol No. 7 to the Convention of
1950. Of course, this will not be possible unless appropriate changes and additions are made to
the Civil Code of Ukraine.

Conclusions. Review of court decisions, resolutions and resolutions that have entered
into legal force in connection with newly discovered circumstances is one of the independent
types of their verification, verification of legality and reasonableness in civil cases.

Revision of court decisions in connection with newly discovered circumstances is not an
addition to appellate and (or) cassation methods and types of their review. This is an independent
type of verification of the legality and validity of judicial acts. This difference lies in the nature
of the grounds for consideration, the objects and subjects of the latter, the competence of the
court and the procedural legal status of the persons participating in the case, the deadlines for
submitting an application for consideration.

Newly discovered circumstances are understood as legal facts of significant importance
for the case, which existed at the time of the decision, but were not and could not be known to
either the applicant or the court, which fulfilled all the requirements of the law regarding the
collection of evidence and the establishment of the objective truth.

To resolve the issue of annulment of a decision or resolution in connection with newly
discovered circumstances, it is not necessary to check the correctness of the court’s application
of substantive law, the implementation of certain procedural actions, the correctness of the
evaluation of evidence, but it is important to establish the presence or absence of newly
discovered circumstances.

When reviewing decisions in connection with the incorrect application of the norms of
substantive law or a significant violation of the norms of civil procedural law, the verification
activity in the court prevails. During the review in connection with the newly discovered
circumstances, the materials on the circumstances already present in the case and submitted
additionally are checked and evaluated.

The necessity of this institution in civil proceedings is explained by the fact that
sometimes, due to the fault of one of the parties or for other reasons beyond its control, the court
fails to discover the necessary facts related to the given case. Thus, the main task of reviewing
court decisions based on newly discovered circumstances is to assess their justice in order to
effectively restore the violated rights of individuals. The constitutional right to judicial protection
is not subject to any restrictions, and the competence of the court extends to all cases of protection
of rights, freedoms and interests protected by law, without exception.

During the development of the mentioned topic, the author discovered a gap where it
becomes clear that the provisions of clause 2 of Art. 4 of Protocol No. 7 to the Convention on
the Protection of Human Rights and Fundamental Freedoms is not taken into account and is not
used by Ukrainian lawyers or other persons who have the right to submit an application for
consideration of the case under newly discovered circumstances. Such a situation practically
nullifies this European norm and significantly narrows the rights of interested persons regarding
the possibility of reviewing court decisions that have entered into legal force.

Therefore, in order to eliminate such a shortcoming, the author proposes to make
appropriate changes and additions to the Civil Code of Ukraine and to introduce the possibility of
reviewing court decisions that have entered into legal force, not only under newly discovered or
exceptional circumstances, but also under those provided for in Art. 4 of Protocol No. 7 to the
Convention on the Protection of Human Rights and Fundamental Freedoms of 1950.
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ABSTRACT
The article pays attention to the issue of theoretical understanding of the stage of proceedings in
cases on newly discovered circumstances, in particular the problem of definition and the key term of the
stage of civil process "Proceeding in civil cases in connection with newly discovered circumstances™ in
accordance with the legislation of Ukraine — the concept of newly discovered circumstances.
The fact is that despite the significant role of this term in characterizing the stages of civil
proceedings on newly discovered circumstances, its definition is absent in civil procedural legislation. In
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addition, in the scientific, educational and methodological literature this issue is not given the necessary
attention, there is still no consensus on the content of the concept of “newly revealed circumstances”. For
sufficient analysis and study of this topic, we paid considerable attention to the study of the institute for the
review of judicial decisions on newly discovered circumstances, in accordance with the requirements of the
Convention for the Protection of Human Rights and Fundamental Freedoms and the practice of the
European Court of Human Rights regarding the right to a fair hearing in civil cases.

Keywords: newly discovered circumstances, exceptional circumstances, civil process, right to a
fair trial, civil proceeding.
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PROBLEMS OF LEGAL REGULATION
OF ECONOMIC ACTIVITIES IN UKRAINE

Haraunis IIporonmonosa, bicBamxut Jac. IPOBJIEMHU ITPABOBOI'O PEI'YJIIOBAHHS
TF'OCHOJAPCBHKOI JIAJIBHOCTI B YKPAIHI. Y KOHTEKCTi AHHAMIYHOTO PO3BHTKY TOCTIOAAPCHKUX
BiJHOCHH BHHUKA€E Psi/l MUTaHb, SKi B3arajii HE MOKHA PO3IJISAATH 1 BUPIIIYBATH Y paMKax MPOTHUCTOSHHS
OKpPEMHX MPAaBOBUX LIKIJI — FOCIIOJaPHUKIB 3 OJJHOTO OOKY, IMBLUIICTIB Ta aAMIHICTPATUBICTIB — 3 IHIIOTO.

Yac ycBIIOMHUTH, IO JKOJHA Trajy3b 3aKOHOAABCTBA (IIpaBa) HE MO)ke OYTH MOHOIOJNICTOM Yy
PeryJIIOBaHHI CYCHIJIBHHMX BiTHOCHH y TeBHiH cgepi. [Ipukiazom ToMy € 3eMenbHe, BOJIHE, SKOJIOTivHe,
ciMeiiHe Ta iHII raay3i 3aKOHOIABCTBA, IO PETyJIIOIOTh OCOOMCTI HEMAaHHOBI Ta MAifHOBI BIIHOCHHH, SKi
MAarOTh TMEBHI OCOOJMBOCTI, IO 3YMOBIIOIOTH 1X CAMOCTIMHHMN XapakTep 1 BIAMIHHICTH BiJ| IHBUIBHUX
BimHOCHH. KiHIIeBe 3aBiaHHS NOJSTAaE HE B TOMY, 100 CKacyBaTu BpewTi ['ocrogapchkuii Koeke YKpainu
Y1 JIOMOTTHCS OCTYIOBOI'O BUXOJIOIIEHHS CYTHOCTI IOCIOAApchKoro mnpapa. ChOroIHI Ha 3aKOHOJaBUOMY
PiBHI 32 y4acTIO BYEHHX Ta 3a JOTIOMOTOI0 HAI[lOHATHGHOI MPaBOBOI NOKTPHMHH HEOOXIMHO 3abe3mednTH
HacaMIiepe ]l BUCOKY SIKICTh PETryJIIOBaHHS BiTHOCHH, SIKi CTAHOBJISITH OCHOBY PO3BUTKY KpaiHH, B TOMY YHCII
1 y IapuHi eKOHOMIKH, OGi3Hec-cepeoBHIa. B iHIIOMY pa3i Hayka CTUKAEThCS 3 MPOOIEMO0 3arepeUeHHS
MPUPOJTHOTO CTaHy PO3BUTKY pedeil, YIopsAKOBaHOTO IIe 3 4aciB MOsIBU mHpaBa sk Takoro. CkiagHo
3arepevyBaTH BiJJOMY ICTHHY, — IPABO € PETyJIITOPOM CYCHUIBHHUX BiTHOCHH, BiITaK, BOHO Y CBOTH HPHPOII
00ymMoBIIeHe ToTpebaMH JIFOJIMHH, CYCIUIBCTBA, BUIO03MIHIOETHCS BiIOBITHO 10 OTped smoxacTsa. Lle Bkasye
Ha 00’ €KTUBHY OOYMOBIICHICTH HAJISKHOTO TIPABOBOTO PETYIIOBAHHS Y Till UM iHIIIN cdepi, y TOMy Yucili i y
cepi TocroaapioBaHHs, POOUTH HOTO 3aIEKHIM BiJl CepeIOBHIIA.

Knrouosi cnosa: npasose pezyno8anHs, 20CNOOAPCbKA  OiANbHICMb, AKMYAIbHI npobnemu
npagoso2o  pecynioeants, NEPCNeKmusu peopmysants 20cno0apcokol OdisbHocmi, Kiacugikayis
aKmyanbHux npobiem, npasose 3a0e3neuents 0epHCABHO20 PeyIOBAHHSL.

Relevance of the study. Economic activity is essentially a very special type of
employment that covers all spheres of social life and acts as a driving force for the creative
activity of citizens and, of course, is subject to significant influence and control from the state,
from taxation to pricing. So, legal regulation creates the environment in which entrepreneurs
operate, ensuring the protection of property rights, the fulfillment of contractual obligations,
which are essential for the activities of entrepreneurs.

However, now, under the influence of global economic transformations, war in Ukraine
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and the world, subjects of economic activity found themselves in completely new economic
conditions, which requires state authorities to build the latest effective concepts of state
regulation and support of economic activity. That is why finding the optimal and effective
interaction of the state and business sectors is an urgent problem, first of all, for legal reality.

Recent publications review. Solving modern issues of improving the legal regulation of
economic activity in Ukraine traditionally arouses increased interest in the scientific community.
Among legal scholars, it is worth noting the works of such researchers as L. Khomko,
H. Kulhavets, D. Breathed, V. Makhinchuk, V. Selivanov, O. Garagonych, V. Shcherbina,
B. Sorkin, K. Lebyodkin, etc.

Today, in the conditions of a pandemic and war, the very process of building economic
ties has changed radically. In particular, a significant part of business in Ukraine has stopped due
to the impossibility of conducting economic activities due to the occupation — factories, shops,
beauty salons and cosmetic offices, gyms and group sections, shops (except household and
grocery stores), markets, cafes and restaurants (except delivery), long-distance carriers, etc. Part
of the enterprises moved exclusively to the online space, which also reduced the markets for the
sale of goods and services, and, the amount of income from commercial business [1].

The article’s objective is to investigate the problems of legal regulation of economic
activity in Ukraine and ways of it’s improvemrnt.

Discussion. Economic (business) legislation, which is a set of normative legal acts and
legal norms that regulate relations regarding the direct implementation of economic activity and
management (including organization) of such activity, is characterized by its branching and
multiplicity. Today, the number of legal acts regulating various spheres of business has reached
a critical mass. The existence of a codified act, which is the Economic Code of Ukraine, no
longer solves the problem. There are objective (dynamism and complexity of economic life and,
accordingly, legal regulation) and subjective (insufficient attention to the regulation of economic
legislation by the legislator and numerous experiments in the field of economics, each of which
requires special legal support) reasons for this.

It is obvious that some of the acts of economic legislation are outdated and are not able
to effectively regulate economic relations in modern economic realities, so they require revision
and appropriate response from the legislator.

It should be noted that the current state of legal regulation, organization and direct
implementation of economic (business) activity is characterized by a number of problems, including:

— irregularity and inconsistencies in approaches to the definition of organizational and
legal forms of management, types of economic (business) entities, the presence of contradictions
and gaps in determining their legal status, lack of incentives regarding the corporate social
responsibility of such entities;

— violation of a reasonable balance in determining the degree and limits of participation
of state authorities and local self-government bodies in economic (business) relations,
ineffectiveness of management of enterprises of the state and communal sectors of the economy,
insufficient economic and legal incentives for the implementation of large-scale infrastructure
projects on the basis of public-private partnership, imperfection approaches to the provision of
state aid to economic entities, the use of separate means of state regulation and the
implementation of state control and supervision in the field of economic (business) activity;

— imperfection of the procedure for consideration by the Antimonopoly Committee of
Ukraine of cases of violation of legislation on the protection of economic competition,
incomplete compliance of the system of control over the admissibility of state aid for competition
with the legal acts of the European Union;

— insufficient level of legal support for the use of property during the organization and
implementation of economic (business) activities;

— lack of clear systemic legal provisions regarding methods and legal forms of
commercialization of intellectual property rights in the field of business;

— imperfection of the legal basis of accounting and financial reporting of entities
of economic (business) activity;

— insufficient legal regulation regarding the conclusion, execution and termination
of contracts in the field of economic (business) activity;

— lagging of legal regulation from the existing practice and trends regarding the
digitalization of economic (business) activity, the use of the latest electronic and other
technologies in this activity, the spread of electronic commerce, the circulation of
cryptocurrencies, the introduction of smart contracts, etc.;
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— low level of ensuring the protection of the rights and legitimate interests of participants
in economic (business) relations;

— imperfection of the provisions on responsibility for the commission of certain types of
offenses by business entities, partial inconsistency with the needs of today of the list of grounds
for such responsibility and sanctions for the commission of offenses in the field of business;

— excessive regulation and at the same time the presence of gaps, contradictions in the
regulation of activities in certain sectors and spheres of the economy;

— unfavorable legal conditions for carrying out innovative, investment, foreign economic
activities, integration of Ukraine into the global economic space;

— controversial definition of special management regimes (economic (business) activity
in the Armed Forces of Ukraine, economic (business) activity in the state of emergency, carrying
out EO, etc.).

The specified problems in the legal sphere, along with other factors, have a negative
impact on the state of Ukraine’s economy, which is manifested, in particular, in a high level of
its "shading", limitation of entrepreneurial initiative, reduction of industrial production, low
attractiveness of Ukraine for foreign investors.

It will be necessary to make changes to a significant number of normative legal acts in
which there are references to the Civil Code of Ukraine. However, this is a technical job that can
eventually be done, although it will take some time.

The other is more difficult:

— How to fill the gaps that will definitely arise in connection with the cancellation of the
Civil Code?

— Which current or new laws will include norms related to state regulation of economic
activity, without which no state with a developed economy can do?

— By what means and with the help of which mechanisms will the state influence the
economy?

— What to do with the right of economic administration and the right of operational
management, which, by the way, are used not only in the Civil Code of Ukraine, but also in a
number of laws to indicate actually existing rights?

After all, the rejection of these rights in the current Civil Code of Ukraine and their non-
acceptance by the representatives of the science of civil law, who make up the majority in the
working group on the recodification of civil legislation, did not find support and confirmation in
practice. The same can be said about such a business entity as an enterprise, instead of which the
current Central Committee of Ukraine proposes the term "company", or about existing economic
associations (associations, corporations, concerns, consortia, etc.) that are not at all are
mentioned in the Central Committee of Ukraine, as they "do not fit" into the civilian
understanding of the concept of a legal entity. By the way, the very term "business entity" is used
in Art. 13 of the Constitution of Ukraine, part 4 of which states that the state ensures the
protection of the rights of all subjects of ownership and management, the social orientation of
the economy. Along the way, the question arises whether the state will be able to ensure the
social orientation of the economy with the help of the Civil Code, if there is no such term as
"economy" and terms derived from it in the current Central Committee of Ukraine.

We can cite many more similar examples, from which a conclusion is suggested regarding
the expediency of maintaining a separate (special) legal regulation of relations in the economic
sphere. Representatives of the science of economic law are perfectly aware of the need to
modernize economic (business) legislation, since, apparently, no sphere of social relations in our
country develops and changes as rapidly as relations in the sphere of economy. Since a lot has
already been written and said about the expediency of constant improvement of economic
legislation, | will only draw attention to the fact that back in 2005, scientists of the Institute of
Economic and Legal Research of the National Academy of Sciences of Ukraine developed the
Concept of Modernization of Economic Legislation on the basis of the Economic Code of
Ukraine (draft), which, on unfortunately, it was never implemented.

Of course, today it is already somewhat outdated, but the very fact of its development
2 years after the adoption of the Civil Code of Ukraine is evidence of the urgency of the problem
of modernization of economic (business) legislation. This problem, which was at least partially
solved by making changes to the Civil Code of Ukraine and other normative legal acts of
economic legislation, became even more urgent 16 years after the adoption of the Civil Code of
Ukraine.

The problem of codification of economic (business) legislation has recently been hotly
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discussed among business scientists. Scientists express their vision and offer different ways of
solving it, relying on the experience of those countries in which, along with civil codes, there are
special, as a rule, codified legal acts, the norms of which regulate relations in the economic
sphere — trade, commercial, economic, business codes, and the application of which in practice
has proven its viability.

The main thing, in our opinion, is not whether Ukraine is capable of developing and
adopting such a special code. It is definitely capable and we have a significant potential for that. It
is important that representatives of our authorities, primarily the Cabinet of Ministers of Ukraine,
the Ministry of Justice and other specialized ministries of Ukraine, show interest in this problem
and take the necessary measures to create a working group to develop such a code [4].

At the current stage, Ukraine is going through a complex process of forming a new
economic legal order, which is characterized, on the one hand, by the rapid development of
economic legal relations, and on the other, by the presence of certain problems in law-making
and legal practice when solving issues of legal regulation of economic activity in the conditions
of the transition to the market economy [2]. In addition, a complete restructuring of the economic
system taking into account the challenges of today, is important. Now it is extremely important
to take into account the experience of the international community, as well as to build our own
model of economic activity, adaptation to new economic conditions. This must be done in a
fairly short period of time.

The draft Law No. 8058 "On accelerated review of instruments of state regulation of
economic activity" is registered on the VRU website. Its purpose is to create a favorable
environment for the accelerated development of business entities and economic growth of
Ukraine. Thus, it is proposed to establish the principles of a quick and high-quality revision of
the instruments of state regulation of economic activity. In particular, they plan to establish a
Commission on accelerated revision of instruments of state regulation of economic activity. She
will [1]:

— carry out an analysis of the application of tools of state regulation of economic activity
by state authorities that shape policy in the relevant field;

— to make decisions regarding the approval of an exclusive list of instruments of state
regulation of economic activity in the relevant field and a plan for converting licenses, permitting
documents, the results of the provision of administrative services included in such a list, and
other public services into electronic form;

— to make decisions on the approval of draft acts that ensure the transfer into electronic
form of licenses, documents of a permissive nature, the results of the provision of administrative
services, included in the exclusive list;

— make decisions on the approval of draft acts on the abolition of state regulation in the
relevant spheres of economic activity;

— provide for the procedure for accelerated review of instruments of state regulation of
economic activity and adoption of relevant decisions;

— from 01.01.2023 on the entire territory of Ukraine, establish a double requirement for
the validity of instruments of state regulation: they must be defined by laws and included in the
resolution on the exclusive list of state regulation;

— provide that from January 1, 2023, instruments of state regulation of economic activity
not defined by laws and not included in the exclusive list are considered invalid;

— to establish that from January 1, 2023, the introduction of a new instrument of state
regulation of economic activity in the relevant field is carried out by including the new
instrument in the exclusive list of instruments of state regulation of economic activity with the
simultaneous cancellation of no less than 2 other instruments of state regulation in such a field.

The government has created an interdepartmental working group on issues of accelerated
revision of instruments of state regulation of economic activity. This decision was made at a
meeting of the Cabinet of Ministers of Ukraine on January 13, 2023. According to the results of
the analysis of the regulatory and legal field in the field of state regulation of economic activities,
more than 1,000 instruments of state regulation were identified, in particular: 528 permits,
224 licenses, 157 approvals, 145 conclusions, 121 certificates, 55 declarations, 42 notifications,
33 identity certificates.

The presence of a large number of instruments of state regulation has a negative effect on
the initiation of economic activity by economic entities and their entry into the market. It is worth
noting that the bureaucratic procedure for obtaining documents of a permissive nature requires
large time and financial costs of economic entities, creates an additional administrative burden
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on them.

Therefore, to solve these issues, the Interdepartmental Working Group on Issues of
Accelerated Review of Instruments of State Regulation of Economic Activity was created. The
co-chairs of the group are the First Vice Prime Minister of Ukraine — Minister of Economy and
the Vice Prime Minister of Ukraine — Minister of Digital Transformation.

It is assumed that the main tasks of the working group will be:

— coordination of actions of state bodies in terms of reduction and optimization of state
business regulation tools;

— improvement of the regulatory framework in terms of converting state regulatory
instruments into electronic form.

Modern conditions of conducting economic activity indicate that an enterprise alone can
have certain gains in a certain area, however, achieving real success and obtaining profits, which
are evidence of successful business conduct, depends on cooperation with other economic
entities that carry out related activity in the relevant field. And the entrepreneurs themselves
realized that in order to work successfully in the conditions of market competition and to
implement significant financial and industrial projects, it is no longer enough for enterprises to
function within the framework of separate separate entities, and therefore they seek to unite into
groups of enterprises by industry, territorial or another principle.

Such groups of enterprises in the theory of economic law are defined as economic
associations, which have a number of significant features and differences from economic
partnerships, among which the following should be noted.

First, the association is formed on the basis of certain common economic interests with
the aim of combining the production, scientific and technical, commercial activities of the
members of the association, centralizing management, coordination functions, etc.

Secondly, the association has property that is legally separated from the property of the
members of the association, and this property includes fixed assets and working capital
transferred by the members of the association to its balance sheet in accordance with the contract
or charter, and property acquired by union as a result of economic activity. The property of the
members of the association is not included in the property of the association. Taking this into
account, the responsibility of the association and its members as legal subjects is delimited: the
association is not responsible for the obligations of its members, and the latter are not responsible
for the obligations of the association and each other.

Thirdly, for the purpose of centralized management by the association bodies of the
activities of the participants, they delegate certain functions and powers to the association as a
subject of law. The composition of the functions centralized by the association is determined by
its founders in the contract or statute. These can be industrial and economic, scientific and
technical, commercial and other functions.

The fourth feature of an association is a special (complex) legal entity. Its peculiarity is
due to the organizational structure of the association. Only enterprises (organizations) — legal
entities, each of which, upon joining the association, retains the rights of a legal entity. In this
way, the association differs from an enterprise that does not have other legal entities in its
composition. That is, enterprises as members of the association remain independent subjects of
economic law, at the same time, the association of enterprises is also an independent subject of
law. Therefore, from the point of view of legal personality, the association is a set of independent
legal entities whose common property rights and interests are realized by the association.

Thus, an economic association is a complex economic organization, which was created
on the basis of a combination of material interests of participating enterprises, acts on the basis
of a founding agreement or statute as a legal entity.

In the current conditions, the need for the existence of large business organizational
structures — associations, concerns, business associations, consortia — is due to the objective
reasons for their formation and functioning:

a) the need to combine all stages of the technical process, which enables the
comprehensive use of raw materials and materials;

b) cooperation of interconnected specialized productions, which makes it possible to
manufacture the final product in a complex manner;

c) ensuring the completeness of the cycle "science — technical developments —
investments — production — sales — consumption™;

d) the mass production of products, a stable assortment, which significantly reduces costs
per unit of production, makes it cheaper, and makes it available to the population.
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The legislation of Ukraine provides for a variety of forms of association by economic
entities of their activities. One of the most interesting are economic associations, which provide
a combination of economic activities of economic entities with the aim of achieving a single
goal — economic associations.

The creation of an economic association provides its participants with strategic
advantages over competitors, in particular in the field of technological development, provision
of resources, and opportunities to implement the results of scientific research; allows to integrate
the life cycle of the product from design development to its customer service, as they can include
research organizations, design bureaus, experimental and serial factories, coordinate the
activities of all links of the technological chain and attract large financial resources.

Today in Ukraine, economic associations have been created in the most important spheres
of state activity: aircraft construction (State Aircraft Construction Concern "Aviatsiya Ukrainy"),
peat mining (State Concern "Ukrtorf"), nuclear energy (State Concern "Nuclear Fuel™), alcohol
(State concern "Ukrspirt™), broadcasting (Concern of radio broadcasting, radio communication
and television) and others.

The procedure for the formation and operation of economic associations is regulated by
the provisions of the Economic Code of Ukraine (Chapter 12). In accordance with the current
legislation, an economic organization formed by two or more enterprises for the purpose of
coordinating their production, scientific and other activities to solve joint economic and social
tasks is recognized as an association of enterprises.

Associations of enterprises are formed by enterprises on a voluntary basis or by the
decision of bodies that, in accordance with this Code and other laws, have the right to form
associations of enterprises. Enterprises formed under the legislation of other states may be
included in the association of enterprises, and enterprises of Ukraine may be included in the
association of enterprises formed on the territory of other states.

Depending on the order of establishment, associations of enterprises can be formed as
economic associations or as state or communal economic associations. At the same time, the
Code provides specifics for the formation and activity of state economic associations, which is
due to the special status of such associations as subjects exercising powers to manage state-
owned objects. The following main forms of enterprise associations are distinguished:
associations, corporations, consortia, concerns, while the Economic Code provides for the
possibility of forming other forms of enterprise associations provided for by law.

An association is a contractual association created for the purpose of permanent
coordination of the economic activities of the united enterprises, through the centralization of
one or more production and management functions, the development of specialization and
cooperation in production, the organization of joint productions on the basis of the association
of financial and material resources of participants to meet mainly the economic needs of
association members.

A corporation is recognized as a contractual association created on the basis of a
combination of industrial, scientific and commercial interests of the united enterprises, with their
delegation of separate powers of centralized regulation of the activities of each of the participants
to the corporation’s management bodies.

A consortium is a temporary statutory association of enterprises for the achievement by
its participants of a certain common economic goal (implementation of targeted programs,
scientific and technical, construction projects, etc.). The consortium uses the funds provided by
the participants, the centralized resources allocated to finance the relevant program, as well as
the funds coming from other sources, in the manner determined by its charter. If the goal of its
creation is achieved, the consortium ceases its activity.

A concern is recognized as a statutory association of enterprises, as well as other
organizations, based on their financial dependence on one or a group of association participants,
with the centralization of the functions of scientific, technical and industrial development,
investment, financial, foreign economic and other activities. Participants of the concern grant it
part of their powers, including the right to represent their interests in relations with authorities,
other enterprises and organizations. Members of a concern cannot simultaneously be members
of another concern.

The Code provides that enterprises — participants in the association of enterprises retain
the status of a legal entity regardless of the organizational and legal form of the association, and
the provisions of this Code and other laws on the regulation of the activities of enterprises apply
to them. An enterprise — a member of an economic association has the right to:
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—voluntarily withdraw from the association under the conditions and in the order
specified by the founding agreement on its formation or the charter of the business association;

—to be a member of other associations of enterprises, unless otherwise established by law,
the founding agreement or the charter of the business association;

—to receive information related to the interests of the enterprise from the business
association in accordance with the established procedure;

—to receive part of the profit from the activities of the economic association in accordance
with its charter. The enterprise may also have other rights provided for by the founding
agreement or the charter of the business association in accordance with the law.

Also, the Economic Code has resolved the issue of management of the association of
enterprises. Thus, business associations have higher management bodies (general meetings of
participants) and form executive bodies provided for by the statute of the business association.

At the same time, the current regulatory framework is insufficient and needs to be
improved, taking into account the real needs of development. Today, the only legislative act that
contains norms regulating the procedure for the creation and operation of associations of
economic entities is the Economic Code of Ukraine. However, the Commercial Code regulates
these issues quite schematically, since it is an act that establishes the legal foundations
(fundamentals) of economic activity (management) and regulates a wide range of social
relations, which makes it impossible to regulate in detail issues related to the activities of
economic associations. especially state ones.

This led to the emergence of gaps in the legal regulation of relations in this area, in
particular, in matters of formation and termination of associations, formation of management
bodies, formation of authorized capital, withdrawal of members from the membership of the
association, relations of the association with its members, peculiarities of formation and activities
of business associations with the participation of business entities based on state and communal
property. The imperfection of the legislation on economic associations, in turn, has a negative
impact on subjects of economic activity who need to combine their activities to achieve a certain
social or economic goal.

So, in particular, the current legislation provides for the possibility to join an association
only for enterprises. However, as practice has shown, it is also necessary for institutions and
organizations to be part of an economic association (for example, for the purpose of
implementing scientific and innovative inventions, developments, proposals). Also, the given
provision of the current legislation limits the possibility of individual entrepreneurs to join
business associations, which also limits their potential production opportunities.

Currently, the legislation does not provide for the possibility of forming so-called "mixed"
economic associations, that is, those formed with the participation of state economic entities and
economic entities of other forms of ownership. However, the need for legislative consolidation
of the possibility of their existence is obvious and conditioned. In particular, the unification of
state-sector enterprises with non-state economic entities will contribute to the attraction of
investments in joint projects, will provide an opportunity to use management methods,
knowledge, and skills developed in the private sector of the economy.

Also, in the field of regulation of the order of formation, activity and management of state
economic associations, the legislation contains many gaps and contradictions, which make it
very difficult to control the effective management and use of state-owned objects. Thus, the
powers of state management entities in relation to state economic associations are often
duplicated, and the state economic associations themselves are endowed with narrow powers,
which generally nullifies the very idea of creating an association of economic entities - directing
and coordinating the activities of its members.

Improvement of the regulation that exists today is possible through the adoption of a
separate Law on the Association of Business Entities, which will provide an opportunity to
regulate in detail the relations related to the activities of state business associations. In a separate
law, which will be aimed exclusively at determining the legal status and specifics of the activity
of economic associations, maximum attention can be paid to the regulation of all aspects of the
functioning of these entities.

The relevant project has already been prepared and submitted by the Cabinet of Ministers
of Ukraine as a legislative initiative to the Verkhovna Rada of Ukraine — the draft Law of Ukraine
"On Business Associations" (registration No. 5045 dated August 6, 2009).

The draft Law of Ukraine "On Business Associations" provides for:

— define the concept of economic association and their types;
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— regulate the procedure for the formation of an economic association;

— to establish the rights and obligations of the participants of the economic association;

— determine the management bodies of the economic association, their powers, the order
of formation and decision-making;

— to establish the legal regime of the property of the economic association;

— determine the conditions and grounds for the participant’s exit from the business
association;

— regulate the procedure for termination of the business association;

— to establish the specifics of formation, activity, termination and management of a state
economic association.

The draft Law contains different approaches to regulating the activities of state and
communal economic associations and economic associations created by economic entities based
on private property. In addition, the project envisages the possibility of forming so-called
"mixed" economic associations, that is, those formed with the participation of state economic
entities and economic entities of other forms of ownership.

The draft law envisages changing the existing status of such structures from associations
of enterprises, which can include only legal entities carrying out production activities, to an
economic association, which can unite economic entities of any organizational and legal form.
In particular, this will provide an opportunity to involve scientific institutions in order to
implement the latest developments and achievements of scientific thought and implement
innovative projects.

The project envisages clearly defining the management bodies that can be formed by the
business association, their powers and the procedure for their decision-making. Thanks to the
proposed provisions, the gaps in the regulation of the activities of the management bodies of the
economic association will be eliminated. Particular attention in the project is given to determining
the legal status of the state economic association. This is due to the fact that today such associations
are created mainly in sectors strategically important for the economy and the state as a whole and
require detailed and clear regulation of the powers of the authorities that exercise control over their
activities on behalf of the owner-state, while simultaneously ensuring the freedom of economic
activities of state enterprises, institutions and organizations that will be part of them.

The project envisages changing the legal status and scope of powers of the state economic
association as a subject of management of state-owned objects, which are defined by the Law of
Ukraine "On the Management of State-owned Objects". This is due to the fact that today state
business associations have very limited powers in relation to the enterprises that are part of them,
which complicates (makes impossible) the process of their effective management of state-owned
objects, as well as the fulfillment of the goal their formation (coordination of economic activity
of participants).

In addition, the current legislation provides that enterprises that are part of a state
economic association are under the management of this economic structure and at the same time
remain in the sphere of management of the authorized management body (ministry). At the same
time, the legislation does not clearly outline the powers and the sphere of influence on the
participants of the body exercising control over the activities of the state economic association,
which leads to the emergence of double management, duplication of powers and significantly
complicates the exercise of control over the effective management and use of state property by
the participants of the state economic association association.

Also, in order to strengthen control over the state economic association, the project clearly
defines that the most important and essential powers in relation to it are exercised by the Cabinet
of Ministers of Ukraine (establishment and termination of the state economic association;
approval and amendments to its charter; appointment and dismissal of the head; inclusion and
withdrawal of a participant from a state economic association).

Considering that the project makes significant changes to the legal status of the economic
association and to the regulation of relations related to the management of state economic
associations, the project also envisages recognizing Chapter 12 of the Economic Code of Ukraine
as having lost its validity and amending the article 168 of the Economic Code of Ukraine, the
Law of Ukraine "On Management of State Property Objects" [5].

Conclusions. Thus, we hope that the adoption of the aforementioned Law will result not
only in the improvement of the legislation, but also in the improvement of the efficiency of
business associations. Being constantly dependent on the efficiency of enterprises, the state, in
turn, affects the economic processes taking place on them by adopting laws that activate or slow
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down investment activity by applying mechanisms and means of management and regulation
and stimulation.
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ABSTRACT

In the context of the dynamic development of economic relations, a number of issues arise that
cannot be considered and resolved within the framework of the opposition of individual legal schools —
businessmen on the one hand, civilists and administrativeists — on the other.

It’s time to realize that no branch of legislation (law) can be a monopoly in regulating social
relations in a certain area. An example of this is land, water, environmental, family and other areas of
legislation that regulate personal non-property and property relations, which have certain features that
determine their independent nature and difference from civil relations.

The final task is not to finally abolish the Economic Code of Ukraine or to achieve a gradual
emasculation of the essence of economic law. Today, at the legislative level, with the participation of
scientists and with the help of national legal doctrine, it is necessary to ensure, first of all, high quality
regulation of relations that form the basis of the country’s development, including in the field of economy,
business environment. Otherwise, science is faced with the problem of denying the natural state of
development of things, which has been ordered since the time of the appearance of law as such. It is difficult
to deny the well-known truth — the law is a regulator of social relations, therefore, it is in its nature
determined by the needs of man, society, and changes according to the needs of humanity. This indicates
the objective conditionality of proper legal regulation in one or another sphere, including in the sphere of
economy, making it dependent on the environment.

Keywords: legal regulation, economic activity, current problems of legal regulation, prospects for
reforming economic activity, classification of current problems, legal support of state regulation.
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CRIMINAL LAW PROTECTION OF THE RIGHT TO PRIVACY
IN THE MEDICAL FIELD: INTERNATIONAL
AND NATIONAL CONTEXT

Ounena Psaouuncbka, Eayapan CromatroB. KPUMIHAJIBHO-IIPABOBA OXOPOHA
IPABA HA TPUBATHE JKHUTTSA VYV MEJIWYHIA C®EPI: MDIKHAPOJHUI TA
HAIIIOHAJIBHUI KOHTEKCT. V crarti npoaHani3oBaHO OCHOBHI IMOJOXKEHHS IPABOBOIO
peryiroBaHHS 3MicTy iHMopMalii mpo cTaH 3I0pOB’S OCOOM y MIXHApOJHUX JOKYMEHTaX, TakK i B
HAIllOHAJIbHOMY 3aKOHOJABCTBI, Ta ii CIIBBIAHOIICHHS 3 TAKUMH MOHITTAMH SIK OCOOMCTE Ta CiMelHe
KUTTS, KOH]iNeHIiHa iHpopMallis, MenudHa iHpopMaris, JTiKapchka TAEMHHIS, MEIUMYHA Ta€MHHIIS,
BPaxOBYIOUHM MIXKHapOJIHO-TIPABOBI CTAHAAPTH Y Wi cdepi, a TakokK HAYKOBI TOCHTIHKEHHS 3 TeOpii mpaBa
Ta raJly3eBUX AUCIUILTIH, 30KpeMa KOHCTUTYIIIHOTO, KPUMIHAIBHOTO, aJIMiHICTPATUBHOTO Ta IUBLUILHOTO
paBa, 3aKOHOAABCTBA y cdepi iHdopMartii, oxoporu 310poB’s Ta mpaktuku €CILI, Tomo.

[lepcrieKTUBHUMH ~ HampsIMKaMH  JTOCH/UKEHb y cdepi KpUMiHaIbHO-IPaBOBOI OXOPOHH
HEJOTOPKAaHHOCTI NPUBATHOTO JKUTTS B MeIW4HiN cdepi € aHaii3 CIiBBIIHOIIEHHsS NpaBa 0coOM Ha
ocobucTe Ta ciMeliHe XHTTA K 00’€KTa KPHMIHAIBHO-IIPaBOBOI OXOPOHM Ta 00’€KTa KpPHMIHAIBHHX
IIpaBoONOpyIIeHb, nepenbdayenux cr. 132 ta cr. 145 KK Ykpainu; yro4HeHHs 3MiCTy MOHSATB «IliKapchKa
TAEMHUIIT», «MEIMYHA TAEMHHUII», «KOH(IISHIIIHA iHPOPMAIIis PO CTaH 3A0pOB’» 3 METOI0 YCYHEHHS
ICHYIOUMX HEYITKO BH3HAYEHHX, CYNEPEWINBHX MOJIOKEHb, MPOTATHH HOPMAaTHBHO-TIPABOBOI 0asu B
yacTHHI iHQOPMALifHMX Ta TPaBOBIAHOCHHH, IO HETaTUBHO BIUTMBAIOTE Ha 3a0e3MeYCHHS
KOHCTUTYIIHHUX MPaB i CBOOO/I JIFOIMHH 1 TPOMAJITHIHA; BCTAHOBIICHHS 0Ci0, SKi MOXXYTb MaTH AOCTYI 0
Takoi KoHdineHuiiHo1 iHpopMarlii, 3 MeToI0 3’ICyBaHHS Kojia 0Ci0, sSIKi MOXYTh OyTH BH3HaHI Cy0’€KTaMU
KPUMIHAJIBHOTO TpaBoIopylieHHs, nepenbdadenoro cr. 145 KK Vkpainu; ymockoHaseHHS IpaBOBOTO
peryNoBaHHS TOPSAKY 30upaHHs, 30epiraHHs, BUKOPHUCTaHHSA Ta 00iry iHdopmarii, 30kpema, mpo
NCUXIYHUN CTaH 0coOu, 11 MPUMYCOBOrO OOCTEXEHHsS Ta JIKyBaHHS, BUKOPHCTaHHS KOH(IICHIIHHHUX
naHuX y cdepi neuxiarpii, no skoi Koncturynitanit Cyn YxpaiHu 3BepHYB yBary IpH TIyMadeHHI cTaTei
3,23, 31, 47, 48 3axkony Ykpainu «IIpo indopmariiro» Tomo.

Knrwuoei cnosa: npaso na nosazy 00 npusamuo2o scumms, iHghopmayis npo cmau 300po8’s
JH0OUHU, KOHQIOeHYiliHa iHopmayis, TIKapcvKa MAEMHUYS, MeOUYHA MAEMHUYS.

Relevance of the study. The European Convention on Human Rights (ECHR) states that
everyone has the right to respect for their private and family life, their home, and correspondence.
To comply with these requirements, the Constitution of Ukraine guarantees the inviolability of
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the dwelling place (Art. 30), the secrecy of mail, telephone conversations, telegraph and other
correspondence (Art. 31), and non-interference in private and family life, except in cases
envisaged by the Constitution of Ukraine (Art. 32). The right to secrecy of private (personal) and
family life is considered in the aspect of the right to information privacy [1, p. 95]. According to
Pt. 2 of Art. 8 of this Convention, public authorities shall not interfere with the exercise of this
right, except in cases where the interference is in accordance with the law and is necessary in a
democratic society in the interests of national security, public safety, or the economic welfare of
a country, for the prevention of riot or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.

Protection of a person from interference in their private and family life is one of the basic
principles of information relations in the state (Art. 2), and ensuring everyone’s access to
information is the direction of the state information policy (Art. 3) [2]. Information about the
condition of human health also belongs to this sphere of privacy.

Recent publications review. Admission of information about the human health condition
as an element of their lives’ privacy is declared, first of all, at the international level in such
documents as: the Directive 95/46/EC of the European Parliament and of the Council "On the
protection of individuals with regard to the processing of personal data and on the free movement
of such data" in terms of regulation of provisions on access to medical information; the Geneva
Declaration of the World Medical Association (1948); the Declaration on the Promotion of
Patients’ Rights in Europe (adopted by the World Health Organization in 1994), which contains
a provision that all information about the patient’s health status, diagnosis, prognosis, and
treatment of their disease, as well as any other personal information, should be kept confidential,
even after the patient’s death, etc.

The need for special legal protection of the patient’s interests is also enshrined in a number
of declarations and conventions adopted by international organizations of doctors and patients, in
particular the World Health Organization (WHO) and the World Medical Association (WMA).
Among them: the WHO Declaration of Alma-Ata on Primary Health Care (1978), the WHO
Ljubljana Charter on Reforming Health Care in Europe (1996), the WMA Tokyo Declaration on
Guidelines for Physicians Covering Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment in Relation to Detention and Imprisonment (1975), the WMA Declaration of Lisbon
on the Rights of the Patient, the WMA Declaration on Euthanasia (1987), and the WMA
Declaration on Transplantation of Human Organs (1987) [3, p. 79].

Among the international documents on patients’ rights, the most important are the
Declaration on the Promotion of Patients’ Rights in Europe (1994) and the European Charter
of Patients’ Rights of 2002 [4, p. 126]. In the Declaration on the Promotion of Patients’ Rights
(1994), among the principles of patients’ rights, along with such as respect for human dignity,
self-determination, physical and mental inviolability and protection, respect for moral,
cultural, and religious values, the possibility of protecting one’s own health to the extent that
existing measures of prevention and treatment of diseases allow, and the possibility of
achieving the highest level of health for oneself, the principle of respect for confidentiality is
also indicated [5].

The article’s objective is to analyze the fundamental provisions of legal regulation of
the content of information about a person’s health status and its correlation with such concepts
used both in international documents and national legislation as private and family life,
confidential information, medical information, medical secrecy, and medical privacy, taking into
account international legal standards in this field as well as academic research in the theory of
law and branch disciplines, in particular constitutional, criminal, administrative, and civil law,
legislation in the field of information, health care, and ECHR practices, etc.

Discussion. Today, the European Charter of Patients’ Rights of 2002 defines the optimal
scope of patients’ individual rights. Among them are: 1) the right to preventive measures; 2) the
right to accessibility of medical services; 3) the right to information, i.e. the right to receive any
information about own health status, about medical services and ways of receiving these
services; 4) the right to consent, i.e. the right to receive any information that will allow the patient
to actively participate in decision-making about their health; 5) the right to freedom of choice
between different medical procedures and institutions (specialists) on the basis of relevant
information; 6) the right to privacy and confidentiality of personal information; 7) the right to
respect for the patient’s time; 8) the right to comply with quality standards of medical care; 9) the
right to safety; 10) the right to innovation; 11) the right to prevent, if possible, suffering and pain;
12) the right to an individual approach to treatment; 13) the right to appeal; 14) the right to
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compensation in case of physical or moral and psychological harm caused by the actions of a
medical institution [6].

According to Pt. 2 of Art. 11 of the Law of Ukraine "On Information" it shall not be
allowed to gather, store, use, and disseminate confidential information about a person without
their consent, except in cases determined by law and only in the interests of the national security,
economic welfare, and protection of human rights [2]. Confidential informationl about an
individual includes health data (Pt. 2 of Art. 11 of the Law of Ukraine "On Information™).
Moreover, everyone is provided with free access to information that concerns them personally,
except in cases provided by law. According to Art. 286 of the Civil Code of Ukraine, an
individual has the right to secrecy about their health status, the fact of seeking medical care, the
diagnosis, as well as information obtained during their medical check-up. It is prohibited to
demand and submit information about the diagnosis and methods of treatment of an individual
at the place of work or study. An individual is obliged to refrain from spreading information
specified in Pt. 1 of this Article, which became known to them in connection with the fulfillment
of their official duties or from other sources (Art. 286) [7]. Thus, the secrecy about the health
status in the context of this Article is information about: 1) the fact of seeking medical care;
2) the diagnosis; 3) information obtained during the medical check-up; 4) information about the
methods of treatment of the person.

The Constitutional Court of Ukraine emphasizes that "when studying this issue, it is
necessary to clearly distinguish the rules for the use of information related to medical privacy
(information about the patient) as opposed to medical information (information for the
patient)" [8]. The obligation to provide medical information is stipulated in Art. 39 of the
Fundamentals of Legislation of Ukraine on Healthcare and consists in the fact that the doctor is
obliged to provide the patient, their family members, or their legal representatives with such
information in full and in an accessible form.

The content of medical information is evidence of the status of a person’s health, their
medical history, the purpose of the offered examinations and treatment measures, and the
prognosis of the possible development of the disease, including the existing risk to life and
health. According to the legal regime, medical information is confidential, i.e., restricted access
information. In cases of refusal to provide medical information or intentional concealment of it
from the patient, their family members, or their legal representative, they can appeal the actions
or inactions of the doctor directly to the court or, at their own choice, to a medical institution or
health authority. Intentional concealment of medical information from the patient is a violation
of the right to access information.

The analysis of Art. 39, 391 and 40 of the Law of Ukraine "Fundamentals of the
Legislation of Ukraine on Healthcare" shows that the patient’s right to secrecy about their health
status, the fact of seeking medical care, the diagnosis, as well as information obtained during
their medical check-up (medical information), corresponds to the prohibition of medical workers
and other persons who, in connection with the fulfillment of professional or official duties,
became aware of the disease, medical check-up, examination, and their results, of intimate and
family life of a citizen, to disclose this information, except in cases provided for by legislative
acts. It is also prohibited to demand and provide information about the diagnosis and treatment
methods of the patient at the place of work or study.

Criminal law protection of human privacy field in terms of information about their health
status is currently limited to criminalization of medical privacy disclosure (Art. 145 of the
Criminal Code of Ukraine) and disclosure of information about medical check-up to detect
infection with human immunodeficiency virus or other incurable infectious disease (Art. 132 of
the Criminal Code of Ukraine).

Therefore, in the context of criminal law, it is about medical privacy, which, according to
Art. 40 of the Law of Ukraine "Fundamentals of the Legislation of Ukraine on Healthcare", is a
broader concept than confidential information about the health status of a person, because along
with information about the disease, medical check-up, examination, and their results, it also
includes information about the intimate and family aspects of a citizen’s life.

In the criminal law doctrine, the objective side of the illegal disclosure of medical privacy
is interpreted, in particular, as the disclosure of the following information: 1) the fact of applying
for psychiatric care and treatment in a psychiatric institution or staying in psychoneurological

1 As well as data on their ethnicity, education, marital status, religious beliefs, address, date and
place of birth, etc.
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institutions for social protection or special training, as well as other information about the
condition of person’s mental health, their private life; 2) infection of a person with a sexually-
transmitted infectious disease, conducted medical check-ups and examinations in this regard,
data of an intimate nature obtained due to performing professional duties by officials and medical
workers of health care institutions; 3) results of medical check-up of persons who have applied
for marriage registration [9].

Specialists, studying the legal status of the patient, emphasize the consideration of such
fundamental aspects that make up the content of such status as: "the object of confidentiality is
personally sensitive information for the patient, the disclosure of which will lead to significant
moral suffering; a significant range of subjects who must comply with the rules of
confidentiality; a multi-component subject of confidential information; a permanent
confidentiality of information.

Compliance with medical privacy is considered one of the legal guarantees of patients’
rights as a basic structural element of the patient’s legal status" [10, p. 6; 17]. Among the offers for
improving the principle of confidentiality at the regulatory level, the following deserve attention in
particular: harmonization of terminology by replacing it with a single "medical secrecy" term;
development of clearly defined instructions for the preservation of medical privacy, a list and forms
of documents on the transfer of such information, permits of subjects of primary medical
information, obligations of medical workers not to disclose medical secrecy; clear definition of
subjects that must keep patient information confidential, in particular healers, pharmacists,
employers, if personal medical records are kept at the place of work [10, p. 23].

The research literature suggests that "in recent years, the number of crimes committed in
the medical field is constantly growing. Attention is drawn to crimes related to non-compliance
with patient rights and violation of medical privacy, especially by law enforcement agencies of
Ukraine" [11, p. 57]. We cannot unconditionally agree with this point of view, based on statistics
for the last five years2 (from 2017 to 2021), because for the commission of criminal offenses
under Art. 132 and Art. 145 of the Criminal Code of Ukraine, for all these years, 9 criminal
proceedings under Art. 132 of the Criminal Code of Ukraine and 44 criminal proceedings under
Art. 145 of the Criminal Code of Ukraine were registered, while no one was notified of suspicion
and no one was sentenced [12].

Despite the existing mechanism for preventing violations of this right in the legal system
of the country, the statistics of applications of Ukrainian citizens to the ECHR due to violation
of this conventional right is considered disappointing [13, p. 100]. In particular, the ECHR has
in its portfolio more than one decision on the violation of the rights, for example, of patients to
respect for private life, as such recognizes the following situations: disclosure without the
patient’s consent of medical records (case histories) containing confidential personal data about
the patient by the clinic to the Social Insurance Administration and, accordingly, to a wider range
of civil servants (see M.S. v. Sweden, 27 August 1997, § 35, Reports 1997-1V); disclosure of
medical data by medical institutions, in particular to the patient’s employer (see Radu v. the
Republic of Moldova, no. 50073/07, § 27, 15 April 2014) (count 35 of the judgment); the
hospital’s failure to inform the applicant of the results of her HIV test and the disclosure of the
applicant’s positive HIV status to her mother and workplace (M.K. v. Ukraine (no. 24867/13)).
Any interference with the individual rights under Art. 8 of the European Convention on Human
Rights may only be justified under Par. 2 Art. 8 of this Convention if it is in accordance with the
law, pursues one or more of the legitimate aims referred to in that Paragraph and is necessary in
a democratic society for the achievement of that aim (see Azer Ahmadov v. Azerbaijan, no.
3409/10, § 63, 22 July 2021) (count 36 of the judgment) [14].

The ECHR has previously recognized that employers may have a legitimate interest in
information about the physical health of employees, especially in the context of assigning them
certain professional duties related to specific skills, functions, or competencies, but emphasized
that the collection and processing of relevant information must be lawful and ensure a fair
balance between the interests of the employer and the candidate’s privacy concerns (see Surikov
v. Ukraine, no. 42788/06, § 91, 26 January 2017) (count 54 of the judgment).

Conclusions. It is advisable to define the following as a promising area of research in
the field of criminal law protection of private life of a person in the medical field: analysis of
the correlation between the right of a person to private and family life as an object of criminal

2 In between 2008-2012, no one was sentenced under Art. 132 and Art. 145 of the Criminal Code
of Ukraine.
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law protection and the object of criminal offenses under Art. 132 and Art. 145 of the Criminal
Code of Ukraine; clarification of the content of the "medical privacy", "medical secrecy”, and
"confidential information about the health status" concepts in order to eliminate the existing
unclearly defined, conflicting provisions, and gaps in the regulatory framework in the part of
informational and legal relations that negatively affect the ensuring of constitutional rights and
freedoms of a person and a citizen; identification of persons who may have access to such
confidential information in order to clarify the circle of persons who may be recognized as
subjects of a criminal offense under Art. 145 of the Criminal Code of Ukraine; improvement
of the legal regulation of the procedure for collection, storage, use and circulation of
information, in particular, on the mental state of a person, their compulsory examination and
treatment, use of confidential data in the field of psychiatry, to which the Constitutional Court
of Ukraine drew attention when interpreting Articles 3, 23, 31, 47, 48 of the Law of Ukraine
"On Information”, etc.
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ABSTRACT

The article analyzed the fundamental provisions of legal regulation of the information content
about a person’s health status and its correlation with such concepts used both in international documents
and national legislation as private and family life, confidential information, medical information,
medical secrecy, and medical privacy, taking into account international legal standards in this field as
well as academic research in the theory of law and branch disciplines, in particular constitutional,
criminal, administrative, and civil law, legislation in the field of information, health care, and ECHR
practices, etc.

The following are the promising areas of research in the field of criminal law protection of a
person’s privacy in the medical field: analysis of the correlation between the right of a person to private
and family life as an object of criminal law protection and the object of criminal offenses under Art. 132
and Art. 145 of the Criminal Code of Ukraine; clarification of the content of the "medical privacy", "medical
secrecy", and "confidential information about the health status™ concepts in order to eliminate the existing
unclearly defined, conflicting provisions, and gaps in the regulatory framework in the part of informational
and legal relations that negatively affect the ensuring of constitutional rights and freedoms of a person and
a citizen; identification of persons who may have access to such confidential information in order to clarify
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the circle of persons who may be recognized as subjects of a criminal offen