Haykoeuii gicnuk /[HinponempogcbKozo 0epicasHozo yHieepcumemy eHympiwinix cnpae. 2023. Ne 1

13. Loboiko, L. M. (2014) Pidstavy i moment pochatku dosudovoho rozsliduvannia
[Grounds and moment of initiation of pre-trial investigation]. Naukovi doslidzhennia. Issue 27, pp.
132-141. [in Ukr.].

ABSTRACT

Oleksii Kessariiskyi. Grounds and procedural procedure for conduct of procedural
actions before entering information into the unified register of pre-judicial investigations to
determine the circumstances of commitment of a crime. The scientific article examines the grounds
and procedural procedure for conducting procedural actions before entering information into the Unified
Register of Pretrial Investigations to clarify the circumstances of the commission of a crime. Acts of law-
making activity were analyzed, which highlighted the peculiarities of conducting an inspection of the
scene of the incident before entering relevant information. Existing gaps in the current legislation are
identified and ways to solve the problem are proposed. The question of the specifics of the inspection of
the crime scene is of inestimable importance for the further conduct of the pre-trial investigation and the
clarification of factual data. At the same time, it is necessary to pay attention to the appropriateness and
admissibility of the evidence obtained as a result of conducting such an examination. Despite the
availability of many theoretical studies on this issue, a number of problems remain unsolved.

The validity of the evidence obtained as a result of investigative (search) actions is a
determining aspect in the activities of persons authorized to conduct pre-trial investigation, therefore the
priority aspect always remains research and analysis of legislative provisions. Among the reasons for
conducting an inspection of the scene of the incident, in addition to a statement about a committed
criminal offense in a certain procedural form, there is also an appearance with a confession. Taking this
into account, it is necessary to form an algorithm of actions of authorized officials in this case.

Keywords: procedural order, inspection of the scene, Unified register of pre-trial
investigations, investigation of the circumstances of the crime.
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MOBIHI" AIK HETATUBHE SIBULLE Y COEPI ITPALI
TA IIJIAAXHU MOT'O ITOJAJIAHHS YEPE3 KOJIEKTUBHO-
JAOTI'OBIPHE PEI'YJIOBAHHA TPYJ1OBUX BIJHOCHUH

[TpoananizoBaHO YMHHE 3aKOHOAABCTBO 3 BU3HAYEHHSM AKTYAJIbHOCTI MpoOJeMU Ta NPOTUIT
I0JI0 TAKOTO HEraTMBHOIO SBUINA, SIK MOOIHI y TPyJOBUX NpaBOBiJHOCHHAX, (hopMH HOro MposBY,
MoTuBanilo MoOepiB (ocid, mo € iminiaropaMu MOOIHIY) HA BYMHEHHS MPOTUIPABHUX i,
BIAMOBIAANBHICTH 32 MOOIHT Ta MOXKJIMBOCTI IPOTHAIT HA JIOKAILHOMY PiBHI.

Buznaueno, mo y mporuail MoOiHry Hali0inbiry yBary Tpeba NPHIIUIMTH NPEBEHTUBHOMY
BUPILIEHHIO NPOOJIEMHU Ta CBOEYACHOMY IIBMAKOMY pearyBaHHi Ha Jii NpaliBHUKIB, 110 MAlOTh O3HAKU
MOOiHry. [ BUpILIEHHS TaKUX MP0OJEeM PEKOMEHIOBAHO PO3POOJICHHS Ta BIPOBAIKEHHS BiANOBIIHUX
MEXaHi3MIB Ta aIrOpUTMIB il NpaliBHUKIB MLIIIXOM IPOBEAEHHS KOJICKTUBHUX IIEPErOBODIB.
3anpornoHOBaHO, 3 ypaxyBaHHSM YWHHOIO 3aKOHOJABCTBA, BIIPOBA/KEHHS Yy KOJECKTHBHUII JJOrOBip
cuctemu «IlpaBuna Tprox [1», ki MIiCTSTh Taki eneMeHTH, SIK MpodiTakTuka, NepeBipka Ta MOKApaHHSI.

Kniwouoei cnosa: mobine, mobep, npomuois MooOiney, dcepmea MOOIH2Y, mMPYOOoSuli KOTEKMUG,
KOIeKMUGHULL 00206Ip, 8i0N0GIOANIbHICHb.

IMoctaHoBKka npodaeMu. Ha cboronHi 3akoHoAaBue BU3HAYEHHS NOHATTSA MOOIHTY Ta
BCTAHOBJICHHS BiAMOBITHUX CaHKIIili HE BiNMOBIAAOTh BUMOraM KOMILIEKCHOI MPOTUIT LIbOMY
HeraTuBHoOMY sABully. [TocTpaxnana Bin MoOiHIry ocoba He Mae ajJbTEePHATHUBHOTO MEXaHi3My
3aXUCTY Ta BiJHOBJIEHHS CBOIX MOpPYLIEHUX IpaB. 3aKOHOJAABElLlb, 3aKPIiMIIOUYM MEBHi
3000B’s3aHHAA y IPOTHIiT MOOIHTY 1711 poOOTO/IaBIIIB, HE BCTAHOBIIIOE YiTKOTO MEXaHi3My f0Tr0
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pearizamii. ToMmy, Ha Hamry DyMKY, € aKTyaJlbHUM JOCHIHKEHHS 3a 3HAYCHOI TEMATHKOIO, K
3[aTHE MOCTPUATH CTBOPEHHIO €()eKTHMBHOTO MPABOBOTO MEXaHi3My, IO AO3BOJHTH 3HU3NUTH
piBeHB MposiBY MOOIHTY y cdepi TpyIOBHUX BiAHOCHH.

AHaniz nyOJaikamiii, B SIKUX 3aMo4YaTKOBAHO BHUPpillleHHs wWi€i mnpooaemMu.
He3Bakaroun Ha Te, IO Y HAI[IOHAJBHOMY 3aKOHOIABCTBI 10 TpyaHs 2022 poky OyJo BiJCyTHE
MOHATTS MOOIHTY, BHBUEHHIO LIBOTO SIBUIIA OYyJO TPHOIJIEHO [OCTaTHBO YBard TaKUMH
HaykoBIsiMH, sik JI. Jlaryrina, JI. Tapamenko, K. Tipusk, JI. UYepsiHcbka, O. Kiuma,
A. Copokina, H. ®emunenn, O. Cepmrok, 1. Illynra, O. Kopabipora, K. Tipusk, O. Kaumap
tommo. OnHaK, Ha aJjb, 32 HAasBHOCTI 3HAYHOTO HAYKOBOTO BHECKY y NOCIHiKEHHSX MPOTHULIIT
MOOIHTY, BiICyTHi HAyKOBi DOCIiIKEHHS IOPUIMIHOTO acleKTy NMPOTH T Ha JTOKAILHOMY PiBHI.
Haifuacrime BiqmoBimHi HaykoBi JociimkeHHs OyiM HampaBJieHi Ha Po3poOKy peKoMeHmauiit
100 FOPUIWYHOTO 3aKPiTIEHHS! MOHSTTA MOOIHTY Ta BCTAHOBJIEHHS CAHKLII Ha 3aKOHOAABUOMY
PiBHIi, po3p0o0OKy He FOPHANIHUX PEKOMEHIALLH /Ut MPOoTHAiT MOOIHTY TOIIO.

Merta. 1. [Tomyk egeKTHBHOTO MPEBEHTHBHOTO FOPUANYHOTO MIIXOLy y BHpIlIeHHI
npoGsieM, TOB’SA3aHUX 3 HASABHICTIO MOOIHTY Yy TpPyZOBHMX TNpaBOBiAHOCHHAX, Ha TiJICTaBi
aHaJi3y HayKOBHUX NOPOOOK HAYKOBIIIB Ta HOPM YHHHOTO TPYAOBOTO 3aKOHOJIABCTBA.

2. Po3po0iieHHs Ha MiCTaBi 3a3HAYEHOT0 aHai3y MEeXaHi3My KOMILIEKCHOT MPOTHMIIT
MOOIHTY Ha JIOKQJILHOMY piBHi, 0 MOXe OyTH YyHiBepcaJbHUM BHPIMIEHHSIM TpoOIeM Juis
6aratboX Cy0’€KTiB TPYIOBOTO NpaBa, MO BUKOPUCTOBYIOTh HaliMaHy Mpario.

Buknan ocHoBHOro Marepiany. BepxoBHa Pana Vkpainu 14.09.2006 parudikysana
€Bporelicbky collianbHy XapTito (mani — Xapris). Bimnosignao no 4. 2 c1. 26 XapTii, Ykpaina
3000B’s3amacsi  MOTAMOMOBAaTH  TMOiH(GOPMOBAHICTh, MOMMPIOBATH  iH(OpMaLifo  Tpo
cUCTeMaTHYHI HeTopsiiHi a0 SIBHO HeTaTWBHI Ta 00pa3iuBi Aii 0J0 OKPeMHUX MPaLiBHUKIB Ha
poboyomMy Mmicti ad0 y 3B’A3Ky 3 BUKOHAHHSM POOOTH, CTIPUATH 3arO0IiraHHIO TaKAM IisiM i
BXXMBATH BCiX BiAMOBITHNX 3aXO0MIiB IS 3aXUCTY MPALiBHUKIB BiJ Takoi moBemiHku [1].

MuHynoro poky, a came 3 11 rpymast 2022 poky HaOyB YMHHOCTI 3akOH YKpaiHH
«IIpo BHeCEHHS 3MiH J0 IeSTKUX 3aKOHOMABUMX aKTiB YKpaiHH IIOM0 3amo0iraHHs Ta MPOTHIiT
MoOiHTYy (ubkyBaHHIO)» [2]. Lleit 3akoH BHOCUTH 3MiHM [O iHINMX 3aKOHIB Ta (aKTUIHO
3aro4YaTkoBye 6OpOTHOY 3 OYAb-SIKUMU TPOSIBAMU MOOIHTY Ha Jep>KaBHOMY PiBHi.

IMoHATTS MOGIHIY Ha 3aKOHOJABYOMY piBHi Oyno 3akpimieHo y 4. 1 ct. 272 Kogekcy
3aKOHIB Mpo Tpairo Ykpainu (mami — K3mll), me 3a3HadeHo, mo MOOIHT (IBKYBaHHI) —
cucTeMaTH4Hi (MTOBTOPIOBaHI) TPUBAJIi YMHCHI il ab0 6e3MisTbHICTh pOOOTONABIII, OKPEMHX
MpaliBHUKIB a00 TPYIX MpaliBHUKIB TPYIOBOTO KOJEKTHUBY, SKi CIIPAMOBaHI Ha NMPUHWKEHHS
YecTi Ta TiIHOCTI MpalliBHUKA, {Or0 AIJI0BOI pemyTallii, y TOMY YHCITi 3 METOK HaOyTTs, 3MiHU
abo mMpUNVHEHHS HHUM TPYAOBUX TMpaB Ta OOOB’S3KIB, W0 TNPOSBIAIOTbCA Yy (HopMi
MICUXOJIOTIYHOrO Ta/ab0 EeKOHOMIYHOTO THCKY, 30KpeMa i3 3acTOCYBaHHSAM 3aco0iB
ENIEKTPOHHMX KOMYHiKalili, CTBOPEHHs CTOCOBHO TpalliBHUKA HAMpYXXEHOI, BOPOXKOT,
o0pasnuBoi aTtMocdepu, y TOMY UHMCi Takoi, 110 3MYIIY€ MHOro HENOOLHIOBATH CBOIO
npodeciifHy npuaaTHicTh [3].

Sk 6aunmo, "iTKOi popMu MPOSBY MOOIHTY 3aKOHOJABEIh HE 3aKPiMNMB, 10, HA HALTY
OYMKY, CIyIIHO, 3 OMNIAAy Ha Te€, LI0 HEMOXJIMBO IOBHICTIO, YiTKO Ta CTPYyKTYpOBaHO
nepenbdadnTy BCi (hOpMU MPOSABY, SAKi MiAMATATUMYTh il TTOHITTSA MOOIHTY.

Cepell HAyKOBIIiB HAa CHOTO/IHI TaKOXK HEMA€ €IWHOTO MiIXOMy 0 BA3HAYECHHS (GopMm
nposiBy Mo6Oinry. Hanpuknan, O. Cepmrok Ta 1. lllynta Ha ocHOBI 6aratboX HayKOBHX Tpalb
y3arajibHIOIOTh TaKi (hopMU MOOIHTY, 30KpeMa sIK:

— TPUNHUHEHHS CMHiKyBaHHs, 3200pOHa PO3MOBJIATH 3 0CO0OI0;

— MepeMilIeHHs pob0Yoro MicIlsi B OKpeMy KiMHATY, IO Bill KOJIET;

— CTaBJIeHH] 10 Cy0’€KTa 5K JI0 KIIOPOKHBOTO MiCLs»;

— 3a00poHa KoJjieram po3MOBJIATH 3 Cy0’€KTOM, iioro 60MKOT;

— TOCSITaHHS Ha COLliaNbHUI aBTOPUTET, TOOTO HEraTWBHE OL[IHIOBAHHS, HACMiXaHHs
YY1 NOMINPEHHA TUTITOK;

— TIo3pW y NCHUXIYHMX po3jajgax, HaTAKM MPO HEOOXIAHICTb TNCUXiaTPUYHOTO
00CTeKEeHHS,

— HacMiXaHHsS Haja (Hi3UYHUMH BagaMu, OCOOUCTUM JKUTTAM;

— Hamajau Ha MOJITUYHI abo peiriiiHi mepeKoHaHHS;

— HacMiXaHHs HaJ HalliOHAJILHICTIO;

— JOPYYeHHS pOOiT, AKi MPUHIKYIOTh IMIOYYTTS BJIACHOT I'iTHOCTI;

— HecnpaBeUIMBe i 00pa3/iuBe OLiHIOBaHHS POOOTH;

— KapuKaTypHE KOMilOBaHHS X0, TOJIOCY UM JKECTIB;
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— CYMHIBH B PIillICHHNX Cy0’€KTa;

— BUKPWUKYBAaHHA  HAaB3JOTiH  HEMPUCTOMHOCTEW dYWM  IHIKMX  OOpa3NMBUX
BUCIIOBIIIOBaHG [4, ¢. 271].

H. ®epgunens Buninse taki GopMu mposBy MOOIHTY:

— HecrnpaBeIvBa KPUTHKA,

— 3HaYHi HABaHTAKECHHS,

— HeoOrpyHTOBaHi Ta 3aBUILEHI NPUCKIMyBaHHS 1010 POOOTH:

— HepiBHOMIipHUI PO3MOIii 3aBIaHb,

— milecmpsMoBaHa aesiHdopMarris;

— CTBOPEHHSA Nepelikoa B poOoTi;

— JIOHOCH Ta CKapru;

— HACMIIIKH Ta KaPTH «3a CIIHHOION;

— IUTITKY Ta BUTAJyBaHHS,

— irHopyBaHHS;

— TIPOBOKAIIiT;

— JIpiOHi KamocTi;

— 3BiNbHEHHs 200 MOHIKEHHS B MOCa/i Y BAXJIMBI Ul MpaliBHUKa natd abo AHi
(meHb HapOIKEHHSI, IMEHHIHN);

— HaKWIaHHS poOOUYMX 3aBJaHb B KiHLi pobouoro s abo mepen BUXiAHUMHU |5,
c. 304].

Bapro 3a3HauuTH, IO TMPUYMHW IJI MOTHBALii MOOEpiB HAa BUYMHEHHS TaKUX Mii
MOXyTb OyTu pisHmMH. Hampuknan, K. TipHSIK 3a3Ha4dae, MO0 OCHOBHUMH MeXaHi3MaMu
PO3BUTKY MOOIHTY €, SIK TIPaBWJIO, 3a3IpOIIi Ta KOHKYPEHLS, HEMPUWHATTS iHIOWX TYMOK,
OaxaHHS TIIKOPUTH KOTOCh BIIACHIN BOJ, BUTICHUTH KOTOCh 3 Tpynu (KOJIEKTHBY),
TMPUHU3UTH, HABECTH CcTpax [6, c. 170]

O. KopabnboBa  BHAiNS€ MPUYNHW BWHUKHEHHS MOOIHTY, TOB’S3aHi 3 CaMmoio
KepTBOIO MOOiHTYy. J[o HMX HamexaTh: colliaibHa, (Di3WUHA, TICUXOJIOTIYHA HECXOXIiCTh Ha
IHIIUX YJIEHIB KOJIEKTUBY, HeaJeKBaTHE CIPUMHATTS BIACHOI 0COOMCTOCTI (3aBHUIIEHHS abo
3aHWKEHHS CaMOOLIHKH, KOMIJIEKC HEMOBHOIIIHHOCTI abo TmepeBaru); HeaJeKBaTHE
cpuiiMaHHs TPYITH, aKUEeHTYyallil XapakTepy, clabKuil TWIT HEPBOBOI CUCTEMH, HEKOPEKTHHIA
(aBTOpUTETHUH, TOTANiTApHUI) CTHJIb BUXOBAHHSA OCOOMCTOCTI KEPTBH, SKUH MOPYIIUB
nporec ycmimHoi comianizamii, ¢izudHa cnadkicTh (XBOPOOJIMBICTH), TMacWBHa poOIb Y
koHuikTax [7, c. 69].

3BHYaifHO, 60pPOTHOA 3 OYIb-IKMM HETaTUBHUM SBHIIIEM Ta/a00 MPOIIECOM Y CYCHIIbCTBI
He MOXe OyTH e(peKTHBHOIO 0€3 3aKpiIICHHS IOPHIMIHOT BiAMOBIMAILHOCTI 32 TIEBHI HisTHHS K
npaBonopymreHas. Tox 3 01.12.2022 Koxmekc Ykpainu mpo aaMiHICTpaTHBHI MPaBONOPYIICHHS
(mani — KYnAII) momoBHUBCS CTaTTEO MPO MOOIHT (LIbKyBaHH:A) MpalliBHUKA. BinmoBiaHo 10 CT.
173-5 KYnAIl, BurHeHHs1 MOOIHTY (LIbKYBaHHs) MpaliBHUKA — TATHE 32 COOOI0 HaKIaIeHHS
mrpady Ha TPOMAAAH Bill I’ ATAECATH J0 CTa HEOMOAATKOBYBAHUX MiHIMYMiB OXOIB IpPOMaIsH
a00 rpoMa/ickKi poOOTH Ha CTPOK Bill MBAIILITH IO TPUALSMTH TOIWH i HaKIaaeHHS mTpady Ha
(hi3ngHUX 0Ci0 — MiAMPUEMIIIB, SIKi BAKOPUCTOBYIOTh HafiMaHy Ipallto, OCaaoBUX 0cid — Bij cTa
JI0 JBOXCOT HEOMOAATKOBYBAaHMX MIHIMYMIB NOXOMiB TrpoMajasH abo rpoMajchbki poboTH Ha
CTPOK Bil TPHALATH IO COPOKA TOMINH.

HisHas, nepenbadeHe YaCTHHOK NEPIIOO i€l CTAaTTi, BYMHEHE TPYIOK ocid abo
0c00010, Ky MNpOTArOM pOKy OyJOo MiANaHO aIMiHICTPATUBHOMY CTSATHEHHIO 33 Take XK
MOpYIIeHHs,, — TSArHEe 3a cOOOK HakjaJeHHsA wTpady Ha TPOMAIsH BiJ CTa IO OBOXCOT
HEOMNOJaTKOBYBaHUX MiHIMyMIB NOXOIIB TrpoMaasH ab0 TpoMaicbKi poOOTH Ha CTPOK Bij
TPUALSATH 10 N’ ATAECSATH TOAMH I HaKnaneHHs wrpady Ha QisMYHUX OCi0 — MiANpUEMLIB, sKi
BHUKOPHCTOBYIOTh HaliMaHy Mpalo, MOCaloBUX OCI0 — Big JABOXCOT [0 YOTHPHOXCOT
HEOMNOJaTKOBYBAaHUX MiHIMyMiB IOXOIIB TpoMaasH abo rpoManchbki poOOTH Ha CTPOK Bij
COpOKa JI0 IIicTAecATH roavH [8].

Bimnmosimao mo ct. 221 KVYmAIIl mepenbadeHo, mo cy0’€KTOM pO3IISALY CIpaB,
OB’ sI3aHUX 3 MOOIHTOM, € pPaiioHHi, paliloOHHI y MiCTi, MiCbKi UYn MicbKpaiioHHi cynu [8].

Ha namy nmyMKy, Taka CaHKIS 3arajloM BiAMOBiJae 3asBleHili MeTi — 3aXHCTY
YYacCHWKIiB TpPYNOBHUX BiTHOCHH Bix pisHEX (opMm mposBy MoOiary. [IpoTte BigkputumMu
3alMINAOTBCS  TMHWTAaHHS, TIOB’S3aHi 3  peajibHO  MOXJIMBICTIO — NTOBENCHHS — CKJaay
aIMiHICTPaTMBHOTO TPABOMOPYIICHHS Y CYIi BiINOBIIHAM MpAIliBHUKOM KU TOCTPaXKIaB Bil
MOOIHTY Ta Oa’kaHHSIM CaMOTO TIPalliBHUKA 3BEPTATUCH 38 3aXUCTOM MOPYLIEHUX MPaB JI0 Cyy.

VY naHoMy KOHTEKCTi Ma€ CeHC 3BEpHYTU yBary Ha BWUAM MOOIHTY, HA Hally JyMKY,

ISSN 2078-3566 427



Haykoeuii gichuk /[HinponempogcbKozo 0epicasHozo yHieepcumemy eHympiuinix cnpag. 2023. Ne 1

HalOIbI KOHCTPYKTHBHO BOHH BHAINEHI y HaykoBuX podotax O. Cepmok Ta I. LynTH, siki
3a3HavaloTh Ha:

— TOPM3OHTAIBbHUIT — MOOIHT cepen KOJer;

— BepTHKaJIbHMIA 3ropu (00CCiHT)— MOOIHT KepiBHWKA ITPOTH i IJIETIIOTO;

— BepTHKaJIbHMIA 3HU3Y (cTahiHT) — MOOIHT MiAJIETINX MPOTH KepiBHUKa [4, 272].

Hocnimkyroun pi3HOMaHITHI BUAM Ta (OPMHU MPOSIBY MOOIHTY, BUHUKAIOTh IiJIKOM
cIymHi nuTaHHA «YW 3alikaBieHa OpraHi3alis y 3aXMCTi MPaliBHUKOM CBOiX TOPYLIEHUX
npaB y cyni?», «Uu Moxke OyTH anbTepHAaTHBHHI Ta e(eKTUBHMI Crocid 3axucTy MpaB
npaliBHUKa 0e3 CyI0BOTO BTPYYaHHI?».

BBaxaemo, 110 ckJiaHO OyJie 3HAWTH TaKoro poOOTONaBLs, KUt Oyle 3a10BONEHHIA
TUM (aKTOM, 110 HOT0 TpaliBHUK 3BEPHYBCS [0 CYIy 3a 3aXMCTOM CBOiX MOPYLIEHUX MpaB 32
nposiB MoOiHTy. HaBiTh fKImO cam poOoTomaBenp He € Oe3mocepemHiM MoOepoM, s
opraHizauii e peajybHi PU3NKHN 3HWKEHHS peryTallii, 3pOCTaHHsS BUTPAT Ha HaOip Ta HABYAHHS
HOBWX TMpaliBHUKIB Tomo. CamMe TOMy € HarajibHa MOTpeda B po3poOIli albTepHATHBHOTO
MiAX0My AJIsi ONEepaTHBHOTO 3aXWCTy Ta BITHOBJICHHS TMOPYIICHWX TNpaB MPAaLiBHUKIB Ha
JIOKaJIbHOMY piBHI 6e3 cynoBoro BTpydaHHs. [IJ1s peaibHOT MpOTUii MOOIHTY y TI00aibHOMY
CeHCi LOTO MHUTaHHA, caMe poOoToNaBellb MOBWHEH OYTH 3allikaBIEHUM Yy CTBOPEHHI
CTeLiaIbHOTO aJrOPUTMY il Ul 3aXMCTy CBOIX MpAIL[iBHUKIB Bif OyIb-IKOTO TpPOSBY
MoOiHry. Ha macTsi, 3akoHOIaBelb Bxe 3pOOMB MepIInii KpoK y JOCATHEHI Takol 3amadvi Ta
nepe0avMB y 3aKOHOJABCTBI HACTYITHI MOJIOKEHHS.

BimnosimHo n0 ct. 141 K3nll, poboTonaBelr MOBHMHEH MPaBMIILHO OpPraHi3yBaTH
Mpamfo  MpaliBHUKIB, CTBOPIOBAaTM YMOBM Ul 3pPOCTaHHS MPOXYKTWBHOCTI  Tpari,
3abe3MneuyBaT TPYAOBY i BUPOOHWUY NUCIMILTIHY, HEYXWIBHO JOAEPKYBaTH 3aKOHOIABCTBA
MPO TIPAIO i TMPaBYIJI OXOPOHHW TIpalli, 3IMCHIOBATH 3aXOIH IIOAO 3armo0iraHHs Ta TPOTUMIT
MOGIHTY (LIbKYBAaHHIO), YB2)XHO CTABUTHCS IO MOTped i 3ammTiB MpaLiBHUKIB, MOJINIITYBaTH
YMOBH iX mpatii Ta mooyty [3].

BinmosigHo 1o 4. 2 ct. 158 K3mnll, poboTonasems 30008’ s3aHMIT BIKABATH 3aX0IiB TS
3abe3meueHHss Oe3MekW 1 3axWcTy (i3MUHOro Ta TICUXIYHOTO 310POB’S MpalliBHHKIB,
3MiCHIOBAaTH MNpO(MITaKTHKy PH3MKIB Ta HANpyrd Ha poOOYOMY MicCIi, TPOBOIUTH
iH(opMalliiiHi, HaBYaNbHI Ta OpraHizaliiiHi 3axoau MIOMO0 3armobiraHHs Ta NMpOTUii MOOIHTY
(ubkyBaHHO) [3].

Ha namry mymKy, Uit IpEBEHTHBHOTO TOTIEPEIKEHHs Ta ONEPaTUBHOTO pearyBaHHS
Ha OyIb-sKi IPOSIBU MOOIHTY B pOOOYOMY KOJICKTHBI MOXKE CTaTH PO3pPOOJICHHS BiIOBIIHUX
YMOB Y KOJICKTUBHOMY noroBopi. Taki yMOBH MOBUHHI Iepea0dadaTH Y CBOEMY 3MiCTi MPaBOBi
(hopMyJIH IOI0 3amo0iraHHs MOOIHTY y TPYJOBHX BiHOCHHAX, TUM OLIbIIe, IO TaKHM ITiaXim
BiJMOBiIa€ HOPMaM YMHHOTO TPYAOBOTO 3aKOHOAABCTBA. BimnmosigHo no u. 2 cr. 7 3V «Ilpo
KOJIEKTUBHI [TOTOBOPM i Yroaw», Y KOJIEKTUBHOMY JOTOBOPI BCTAHOBJIOIOTHCS B3a€EMHI
3000B’s13aHHS CTOPiH LIO/0 PETYNIIOBAaHHS BUPOOHUYMX, TPYAOBHX, COLIaJbHO-EKOHOMIYHHX
BiTHOCHH, 30KpeMa; 3aX0H, CIIPSMOBaHi Ha 3aMo0iraHHs, MPOTU/IIO Ta TPUIUHEHHS MOOIHTY
(upKyBaHHS), a TaKOXX 3axOAM IIOAO BiTHOBJEHHS TOPYLUIEHUMX BHACHIOK MOOIHTY
(upkyBanH:) mpas [9].

OcobnuBy yBary y 3a3HayeHili HOpPMi BapTO MNPUIIIUTH ToMy (akTy, IIo
3aKOHOJABeIlb 3aKPIiNKB 332 CTOPOHAMU KOJEKTHBHOTO NOTOBOPY HEOOXiIHICTH BIPOBAIKEHHS
MEBHUX 3aXOMiB 3amo0iraHHs, MexaHi3My MNpOTHIil Ta BiTHOBJICHHS MOPYIIEHUX IpaB, a HE
(hopmasbHy 3a00poHy MOOIHTY siK siBUIIa. Came TOMY /JI KOMIUIEKCHOI Ta peallbHOI MpoTumil
MOOIHTY y TPYHOBUX BiHOCHHAX, MpornoHyeMo cuctemy «llpaBuia tpbox I1», mo micTuthb
npodiaaKkTuKy, NEepeBipKy Ta MoKapaHHs.

I[1ig npodiTakTHKOIO MM MaEMO Ha yBa3i HacaMIlepes MPOBEICHHS OCBITHIX Ta iHIIHX
3axOMiB Ui TMpaliBHUKIB 3 METOK O3HAHOMIIEHHS 3 TOHATTAM MOOIHTY, WOTro O3HaK,
MPUKNIAiB, BiAMEXYBaHb Bil CHTyaliii, sfKi MOOIHrOM He BH3HAIOTHCA, MPOLELYPOIO
3BEpHEHHS 0 poOOTONABIA MPALiBHUKOM KU € KepTBOI MOOIHTY, a TaKOK MeXaHi3MaMH
3BEPHEHHS 32 3aXHUCTOM CBOIX MpaB 10 LEHTPAILHOTO OPraHy BUKOHABYOI BIaH, IO peasi3zye
Jep’KaBHY TOJIITUKY Yy cdepi Harismay Ta KOHTPOJIO 3a IOAepKaHHSAM 3aKOHOIABCTBAa MO
mpaio, Ta/ado mo cyay. Taki 3axoayd TMOBHMHHI OO0OB’SI3KOBO MaTH CHCTEMaTHIHMIA
(moBTOproBaHuii) xapakrep. [IpoTe 3 KO MEPIOAUUHICTIO TX MPOBOIUTH MOXHA BCTAHOBUTHU
TITBKW Ha JIOKaJIbLHOMY piBHI (TOOTO Ha piBHI OKpemoi opraizaiii). Taka nepioguuHicTs Oyae
3aJie)KaTH Bill 0arathoX (akTOpiB, 30KpeMa KiJTbKOCTI MPaIiBHUKIB, XapakTepy poOOTH, PiBHA
KOHKYpEHLii, POAWHHUX CTOCYHKIiB B KOJIEKTHBi, PI3HOM@HITTS TPYJOBOTO KOJEKTUBY 3a
COLIIAJTbHOIO CTPYKTYpoto Toio. J[is po3yMiHHs cTaHy NpoOJieMH B KOHKpPETHid oprasizamil
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BapTO MOYATH 3 AIArHOCTHKM PIiBHSA PO3BUTKY MOOIHTY y KOJIEKTHBI, HalpHKJIal MPOBEACHHS
AQHOHIMHOTO ONIMTYBAHHS BCiX MPALiBHUKIB.

Jlo mepeBipkM BapTO BIIHECTH BIPOBAIKEHHS NPOLETYPH 3BEPHEHHS >KEPTBOIO
MOOiHTY 10 poOOTOAABI Ta MeEXaHi3M PO3MISALYy Takoro 3BepHeHHS. [IpomoHyeMo
nepeadayuTy y KOJEKTHMBHOMY JOTOBODI MPaBo MpaliBHUKA 3BEPHYTHUCS 1O poboTomaBuA 3i
CKaprowo Ha [Iif, 1110 MaloTh 03HaKK MOOIHTY Bi KOHKPETHHX MpaLiBHUKIB. Taka ckapra Moxe
OyTH SK YCHOIO, TaK i NMUAChbMOBOM. 3a (haKTOM TOJAHHS CKAprH KepiBHHUK IMiAMPHEMCTBA
CTBOPIOE TMMYACOBY KOMIcCit0 3 po3rsany (akTiB HaBeneHuX y 3asaBi. Cy0’ekTHHI ckiaa Takoi
KOMicil Moxe OyTH pIi3HHM B 3alIe)KHOCTI Bil CKIAQIHOCTI IOCTiIKEHHS Ta XapakTepy
HaBeleHUX (akTiB. B komHOMY pasi 10 ckiamy Komicil He Moke OyTH MpH3Ha4YeHa ocoba, Ha
AKy CKapKWThcs MpauiBHUK. Komicis mpoBomuTh poOOTY 3 HOCHiMKEHHS KOHKPETHMX (PaKTiB,
3a3HAYCHUX Y 3asBi IUIIXOM BiiOpaHHS MOSCHEHH Ta (32 HEOOXiTHOCTI) MOTaTKOBUX MOSICHEHb
AK Y CKap)KHWKa, Tak i B 0c0o0i/0co0ax SKMX 3BHUHYBadye CKap)KHHK, MOCITIHKEHHS IOKa3iB,
ONMTYBAaHHS CBIiAKiB TOmoO. Pe3ynbraroM mpoBeneHHS Takoi mepeBipkn € (opmyBaHHA
BHCHOBKY Ta peKOMEH[AIiif 00 MokapaHH MoOepa/MoOepiB, KO Oyae BCTAHOBICHO (hakT
MposiBy MOOIHTY /10 MpaLliBHUKA.

HacTtynHum Ta KiHLEBUM eJleMEeHTOM NPOTHAIT MOOIHTY € MokapaHHsA. BOHO MOBHHHO
MaTh Ha MeTi mMepedycCiM BiJHOBJEHHS TOPYIIEHWX TMpaB TMpalliBHUKAa Ta 3abe3NeueHHs
MOXJIMBOCTi HOro MpUMHUPEHHS 3 MoOepoM. SIKIIO X CTae 3po3yMisNo, 110 NPUMHUPEHHS He
MOXJIMBE, KePiBHUK MiINPUEMCTBA, YCTAaHOBH, OpraHizallii Mae MpaBo 3acTOCYBAaTH MOKAPAHHS
JI0 TIOpYIUHMKA 3 ypaxyBaHHAM peKOMeHpawliii TuM4acoBoi kowmicii. Ll{ono BuaiB mokapaHHs,
TO BapTO 3a3HAYMTH, IO MOOIHT 32 CBOIM XapaKTepoM Ta CYTTIO € TPaBOTOPYLIEHHIM y cdepi
TPYIOBHX BIiIHOCWH, TOMY MAa€ pO3TIAOATUCS SK TOPYLIIEHHS TpPyIOBOI IHWCIHTLTIHU.
Bimnosinno mo cr. 147 K3nll, 3a mopymeHHs TpynoBOi OVCLUIUTIHK O TpaliBHUKa MOXe
OyTH 3aCTOCOBAHO TIJILKU OWH 3 TAKUX 3aXO0JIiB CTATHEHHS K JOTaHa abo 3BUThHEHHS [3].

BucnoBkn. OTXxe, iIMITIEMEHTAIIiST TIOHATTSI MOOIHTY Ta MEBHUX TOJIOKEHb OO0 foro
MPaBOBOT perylaMeHTallii y HallioHaTbHe 3aKOHOJABCTBO € 0e33arepeyHo MO3UTHBHIM KPOKOM Y
PO3BUTKY TPYAOBOTO 3aKOHONABCTBA YKpaiHW, a TaKoK KpokoM Yy  iforo apamrauii 10
€BPOMENCbKUX CTaHAApTiB. BBakaemo, 10 BCTaHOBIEHA Yy TPYIOBOMY 3aKOHOJABCTBI
Bi/IMOBIJANBHICTh 32 BANHEHHS MOOIHTY 3JaTHAa aKTUBHO CTIPUATH 3aXUCTY YYaCHHKIB TPYIOBHX
BimHocuH. Toii (axr, Mo 3akoHONaBelb TONATKOBO MOKJIaB (GyHKL|i 100 3amobiraHHs Ta
npoTuxii MOOIHTY Ha poOOTOAABL, BIUIMBATHME Ha 3aCTOCYBAHHSA KOJIEKTHBHOTO IOTOBOPY K
edexTuBHOro 3aco0y BHpilleHHA mOpoOneM, MOB’SA3aHUX 3 MOOIHFOM Yy TpPYAOBUX
npaBoBifiHOCUHAX. [IpUIHATTA KOJNEKTMBHOIO IOrOBOpY He MoOKe BinOyBaTHCh OJHOOCOOOBO,
TOMY KOXe€H Cy0’€KT 3MOXe B3ATM y4yacTb Y po3poOLi [HOro BiAMOBIIHMX HOPMAaTMBHMX
MOJIOXKeHb. 3HaY€HHs KOJIIOrOBOPY MOJIArae yIaHOMY BUMAJKY, Ha Hally IyMKy, HacamIepen, y
3MiiCHEHHI TIPEBEHTUBHOI (DYHKLIT MPOTUiT BAHUKHEHHS MOOIHTY Ta 3arnpoBaXKeHHI MEXaHi3My
pO3rIsiay Ta BUpiLIeHHI Npo0ieM y pasi (ikcyBaHHA (aKTiB MPosBY MOOIHTY cepel NpalliBHHKIB.

Ha »xanb, BiICYTHICTh MOKM M0 KOHKPETHHUX 3aKOHOAABUMX MEXaHi3MiB MPOTHIl
MOOIHTY 3MYIY€E CaMOCTIHO po3po0sATH MpaLiBHUKIB Ta poOOTOAABLIB NpaBuia 00poTLON 3
LM HETaTMBHUM SBHILEM Ha JIOKAILHOMY pPiBHI. BrnpoBamkeHHS 3anpONOHOBAHOI CHCTEMHU
«[IpaBuna Tpeox I1» y KONEKTMBHOMY AOTOBOpI MOKe OyTH yHIBepCalbHUM pILIEHHAM JUIs
BUpiLIEHHs TNpo0ieM, MOB’S3aHUX 3 MOOIHTOM Ui CyO’€KTiB TPyNOBHX MNpPABOBITHOCHH.
Koxen enemeHT 3a3HaueHol cuctemu (mpo¢ilakThKa, TepeBipka Ta TOKapaHHS) €
HEBiJ’€MHOIO YaCTHHOIO allbTEPHATMBHOIO MEXaHi3My NPOTHUil MOOIHTY.
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ABSTRACT

Dmytro Kornilov. Mobbing as a negative phenomenon in the field of work and ways of
overcoming it through the collective regulation of labor relations. The article analyses the current legislation
to determine the relevance of the problem and countermeasures against such a negative phenomenon as
mobbing in labor relations, the forms of its manifestation, the motivation of mobbers (initiators of mobbing) to
commit illegal actions, the responsibility for mobbing and countermeasures at the local level. Attention is drawn
to the fact that the main pillar of the state in combating mobbing is the employer. It has been established that in
the fight against mobbing, the greatest attention should be paid to the preventive solution of the problem and to
the timely and rapid reaction to the actions of employees who show signs of mobbing. To solve such problems,
it is recommended to develop and implement appropriate mechanisms and algorithms of employees’ actions
through collective bargaining. It is noted that the parties to the collective agreement are interested in solving
problems related to mobbing, therefore the implementation of specific provisions in the collective agreement
requires prior agreement between the parties.

Taking into account the current legislation, it is proposed to implement the «three Ps» system in
the collective agreement, which consists of such elements as prevention, control and punishment. The
first step to a comprehensive fight against mobbing in labor relations is the implementation of measures
aimed at diagnosing of development of such a negative phenomenon among employees and researching
the awareness of mobbing. Prevention should include systematic educational activities for employees. To
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verify the complaints of employees about mobbing, it is necessary to create a temporary commission to
consider such complaints. Punishment should be aimed at restoring the violated rights of the employee.
Punishment, as a violation of labor discipline, can be a reprimand or dismissal.

Keywords: mobbing, mobber, countering mobbing, a victim of mobbing, labor collective,
collective agreement, responsibility
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acripaHT

(Knacuunuii npugamnuii yHigepcumem,
M. 3anopixcocs, Yrpaina)

MPO KPUMIHOJIOT'TYHE MMOMNEPEXKEHHS
3JJOYUHHOCTI

TOTIEPEDKEHHS], SIK KOMIIIEKCY COLaTbHO-MPABOBUX 3YCHIIb 3 YTPUMAHHS KiIbKICHUX Ta SIKICHUX MOKa3HMKIB
3JIOYMHHOCTI B COLIAJbHO JOIMYCTHMMX MEXaX, y CTaTTi MMPOaHali30BaHO KPUMIHOJOTIYHE MOMNEpPE/HKEHHS
37I04MHHOCTI. ABTOPOM C()OPMOBAHO HM3KY TIOJOXEHb Ta BHUCHOBKIB, 30KpeMa 3a3HaueHo, 10 y cdepi
6GOpOTHEOM 3 MPABOTIOPYIICHHSMY i 3JOYMHHICTIO CYCITIBCTBO 3aBXKIM BUKOPHUCTOBYBAJIO i BUKOPHCTOBYE BCi
HasBHI Y HBOTO 3aCO0M AJIs TOTO, IOO TMONEPEAUTH i HE JOMYCTUTH TMOPYIIEHHS KPUMiHAIBHOTO 3aKOHY,
3an00irTy, yTpUMary 4JeHiB JaHOTO CYCIUIBCTBA BiJl BAMHEHHS IPOTUIPABHUX JiH.

Kniwouosi cnosa: zanobicannsi 3104uHHOCMI, 310YUHHICMb, NONEPEONCEHHS. NPAGONOPYIULEHD,
NpABOOXOPOHHI OpeaHu, NPOmuois, PoPiaKmuyHa OisLIbHICHb.

IocTaHoBKa mpodsiemMu. 3amodiraHHs 3y10dnHaM (200 TPOTHMIS 3JOYMHHOCTI) TIe
00’€ekTHBHA TIOTpeba CyqacHOTO CYCiNIbCTBA, AK€ Oyaye nmpaBoBy nepxkany (cT. | Koncturyuii
Vkpainn). A TONOBHMM HampsMoM wiel MpoTuamii € 3amobiraHHs 3IOYMHHOCTI (yCyHEHHS
MPUYWH Ta YMOB, IO 11 MOPOKYIOTH i CTIPUAIOTH ii pi3HOMaHITHUM TiposBam). THM camiuM
CTBOPIOIOTBCS PEabHiI TMEepeayMOBH TOCTYIOBOTO OCJA0JIeHHS CYCITTBHOT HeOe3MedHOCTI
3JI0YMHIB Ta 3MEHIIEHHs, BPEIITi-pellT, MacTabiB camoi 3;10unHHOCTI [1].

3anoOiraHHs 3/I04MHAM — Lie LIECTIPAMOBAaHUIT KOMIUIEKCHUI MPOLIEC, 110 3AiHCHIOEThCS
JEepKaBHUMU OpraHaM{, TOCIOAAPCHKMMM, TPOMAaICHKMMM OpraHi3alisMy Ta CyCHUTbHAMHA
00’€HAHHAMM, @ TaKOX TIPOMAnChKUMH (DOpMYBaHHAMHU (BOJIOHTEPCHKUMHU OO0 €IHAHHAMM) i
OKpEeMHUMH TpOMaJTHaMU (B TOMY YHMCHi aKTHUBICTaMH, BOJIOHTepamu). Lle € 3aBmaHHAM BCiX Tilok
JIep’KaBHOI BIIaIM: 3aKOHOAABYOi, BUKOHABYOI, CyoBoi (cT. 6 Koncrurynii Ykpainm). [Ipotumis
37I0YMHHOCTI 0a3yeThCsl HA HOPMATHBHO-TIPABOBHX 3acajax BHYTPILIHBOI i 30BHIIIHBOI TOJITHKA
JIep>KaBH, CKJIAJOBOIO YACTUHOIO SIKOi € KpUMIHONOriYHA MOJITHKA, IO BU3HAYa€e TEOPETHYHI
OCHOBH, HANpsMU, 11iJ1i, METOJX 3aNI00KHOTO BIUIMBY Ha 3JIOYMHHICTB TOIO [1].

AHaJni3 1ocaifkeHb, B AKHX 3aM04aTKOBAaHO BUpilleHHs Liel npobaemu. 3apa3 Mu
rOBOPUMO MpO MpoOneMU MPOTUAIT 3JI0OYMHHOCTI, a He Npo OOpoTHOY 31 3JOYMHHICTIO B
CYCHTBCTBI (SIK po3risaanu ii panime). OkpeMi mUTaHHS Li€l MpodIeMn DOCHTIMHKYyBaIU TaKi
ykpaiHcbki Haykosui: O. banmypka, B. Baruprapeesa, B. BinseB, A. boiiko, B. I'mymkos,
B. l'onoBkin, JI. JaBugenko, 1. daupmuH, B. JIpomin, A. 3akamioka, B. 3eneHeupkui,
A. 3emiacekuit, O. Kameman, B. Kmoc, O. Kocrtenko, O. Ky3nemo, O. JIUTBHUHOB,
I1. Mananuyk, }O. HeBmepxuupka, C. [lenbkoB, B. [TonoBuy, b. Po3zoBcekuii, [1. Pomanbko,
C. Cymcbknit, O. Xpamuos, B. lllakyn, B. Illeapuk, O. llloctko, 1. FOpiii Ta in.

Mera nosnsrae B 3’sicyBaHHI Ha OCHOBi Cy4aCHUX YSBJICHb MO 3JIOUMHHICTb, CyTHOCTI
YTPUMaHHS KiJIbKICHUX Ta SKICHUX MOKa3HUKIB 3JI0YMHHOCTI B COL[iaIbHO JOTYCTUMUX MEKaXx.

Buknax ocHoBHoro marepiaiy. [IpoGnemu 3amoGiranHs (mpoTumii, paHime
60poTbOM 31 3JOYMHHICTIO, YU MOJOJNAHHS 3JOYMHHOCTI, UM BUKOPEHEHHS 3JI0YMHHOCTI, YH,
HaBiTb, KOHTPOJb 3JOYMHHOCTI) 3JI0YMHHOCTI BKe .OyKe Oarato pokiB TypOylOTb ypsau
OaraTpox JepikaB (HE3aJIe)KHO Bil iX yCTpOIO) Ta IMIMPOKi KoJia CYCIiIbCTBA. BOHM Takox €
TEeMOIO YMCIIEHHUX HAyKOBHX Mpallb K y Hac B KpaiHi, Tak i 3a koppoHoM. IlocriiiHe Ta 3HaYHe
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