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Anpapiid ®PoMeHKO

pekTop JHIMpONeTPOBCHKOTO IEP’KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIPaB,

JOKTOP IOPUINYHHUX HAYK, JOIICHT,
3acity)KeHu# I0pUCT YKpaiHu

OKPEMI IMTAHHA TPABOBOT' O 3ABE3IIEYEHHSA
NPOTUJII JOMAILIHbOMY HACUJIBCTBY B YKPAIHI
B YMOBAX BOEHHOI'O CTAHY

[IpoOnema JOMAIIHBOIO HACHIIBCTBA €  JIOCUTh  JUCKYCIHHOIO  Ta
OararorpaHHoIO 1 Mae Oe3J1i4 acIleKTiB, cepell IKMX BapTO BUOKPEMHUTH HE TUIBKH
IOpUJIMYHI, ajie ¥ ColiaJIbHI, pemiriiHi, MOJMITHYHI, €KOHOMIYHI # TOMY IOi0HE.
[le muTaHHA € aKTyaJIbHUM Y HAlll Yac, OCKIJIbKH YKpaiHa OopeThCs He TUIbKH 3a 11
CYBEPEHITET Ta TEPUTOPIaJIbHY LUIICHICTh, ajieé ¥ 3a MpaBa Ta CBOOOAM JIIOJUHHU.
OcTaHHl pOKHM CTajdd MATPYHTSIM JJs MIABUIICHHS PIBHSA KpUMiHAII3aMii
CYCIJIbCTBA, 4Yepe3 BOCBMHUPIUYHY arpecito pocii, ska HaOpasa o00epTiB
NOBHOMAacITaOHOro BTOprHeHHs 24 mrotoro 2022 poky, SK pe3yabTaT
BIIOYBaJIOCh MAcOBE Ta CHCTEMAaTHUYHE IOPYIIEHHA (YHIaMEHTaJbHUX IIPaB
JIOJIMHY, Ha 1110 3BUYaifHO Oysa OoicHA peakilisi TpoMajachbKocTi. ToMy 3rigHo 3
JUHAMIYHUM PO3BUTKOM COLIAJIBHOI, CYCHUIBHO-NOJITUYHOI Ta Jep KaBHO-
MPaBOBOi JIMCHOCTI MOCTAJIO MUTAHHS, OAO0 yIOCKOHaTIeHHsT KpuMiHaibHOrO Ta
KpuMiHambHO TIPOIIECyaIbBHOTO 3aKOHOJABCTBA YKpaiHW IIOJI0 JOMAIIHBOTO
HACHJIBCTBA 3 YpaxXyBaHHAM HOBOTO JOCBIAY JUIsl YKpaiHu.

[IpunariiHO 3ayBaXUTH, M0 TMPO BUIAJKH BUYMHEHHS JOMAIIHBOTO
HACWJILCTBA TiJ] 4Yac BOEHHOTO CTaHy OyJi0 3asBIIEHO 3HAYHOIO KUIBKICTIO
HaceseHHs, a came: KuiBcbka o6macth — maibke 15%, [uinponerpoBcbka 061acTh
— Omm3pko 15%, M. KuiB — 10%, IBano-®dpankiBcbka 007aCTh — KIJIBKICTh
3BepHeHb 3pocia B Tpudi (10%), JIsBiBchka obmacte — 15%, 3akapmarta — 5%,
Opnecvka obmacte — no 10%, XapkiBcbka o6macte — 6% [1]. [IpoTe KiIbKICTh
3BEpHEHb Yy MOPIBHAHHI 13 MHUHYJIMMHU POKaMU 3MEHIIMJIACh, LIE MOB’S3aHO 13
JATEHTHICTIO MOTO BUMHEHHS, a TAKOXK OKYIALI€l0 MEBHUX PEriOHIB YKpaiHH, 1110
HE MOXXE HE TPUTHIYYBaTH, a/pKe TaKWil BUJ TOPYIICHHS TIpaB HE Mae
3aMOBYYBaTHMCh HaBITh IMiJi 4Yac BOEHHOTO CTaHy, ajpke >KepTBamM Habarato
CKJIQJIHIIIIE BUWUTH 13 TaKOi CTPECOBOI CHUTYyallll 3aJUIIMBIIMCH HA OJUHIN 13
KPUBIHUKOM Ta 3aXHIATH BJIACHI IpaBa.

[Tonpu BBeneHHsS BOEHHOTO CTaHy B YKpaiHi 1 yBary BcCi€i MiXKHApOJIHOI
CIUTBHOTH JO 11i€1 Tpo0ieMH, 3JI0YMHHICTh B HAIIW JepkaBi 30epiraerbes. Tak,
HACWJIBCTBO B CIM'T € SIBUIIEM, SIKE€ MOXKE€ MaTH (POopMy CYCHUIbHO HEOEe3NeYHOi
MOBEIIHKU Ta periiaMeHToBaHe crarreto 126-1 # immmmu crartssmu KK Ykpainn
[2].

Takuii BUI KPUMIHAJIBLHUX TMPABOMOPYIIEHb, SK JOMAIIHE HACHJIBCTBO,
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BYMHEHE B YMOBAX BOEHHOTO CTaHy, IOBUHHO PO3TJISAATHCS K >KOPCTOKICTH IO
BIJIHOIIICHH1 /10 OCi0 y pamkax KoHremniii ctaTTi 3 €BporeichbKkoi KOHBEHIN Ha
M1JICTaBl OYEBUIHOT BPA3JIMBOCTI NMIEBHUX KATETOpiil HACEJIEHHS /10 SKUX BOHO OYJIO
BUMHEHO, 3 YpaxyBaHHSIM CyCHiIbHOT HeOe3neku [3].

Takuif BUJI HACWJIBCTBA CJil PO3PI3HATU K OKPEMHUN THUIl HACHUIBHUIIBKUX
Jif T Yac BOEHHOTO CTaHy, OCKIIBKHM BiH SIK 1 OyJb-siKa CTPECOBa CHUTYaIlis
BIUTMBAE HA CBITOCTIPUUHATTS, SIK 3JIOBMUCHUKA, TaK 1 )kepTBU. [IpmamHamMu Takmx
MPOSIBIB MOXYTh OYyTH Pi3HI, Hacammepe: CTEPEOTHIH CIMEHHOTO BHUXOBAHHS,
HAIpPYKEHICTh, KOH(IIIKTH, HACHJILCTBO B CYCHUIbCTBI, BIACYTHICTh TJTHUX YMOB
KUTTS, BIJIICYTHICTH YCBIIOMJICHOTO OAaTBhKIBCTBA Ta CIMEWHHMX IIIHHOCTEH,
BIJICYTHICTh PENPOAYKTUBHOI KyJIbTypU y HACENEHHS, aJIKOTOJi3M, HapKOMaHis
Tomio [4. c. 45]. BonHouac HacCMILCTBO HE MOXe OyTH BHUIIPaBIAHMM HI 32 SKHX
00CTaBUH, TOMy B yMOBaX BOEHHOTO CTaHy MM MOBHHHI €(pEKTUBHO OOpOTHCS 3
[IUM SIBUIIEM 1 HaJaBaTU BIAMOBIIHY MIATPUMKY MOCTPaKIaIUM, OCKUIBKH came
3apa3 pU3UKHU JIOMANIHBOTO HACHJIBCTBA MI1JBUIIYIOTHCS, MOIITOBXaMU IO I[HOTO
MOXYTh OyTH: TPYIHOII Yy TIpaleBJAIlITyBaHHI Ta COLIAIBHIA amanTarii 10
3BUYAMHOTO JKUTTS TICHS BHi3Ay 13 30HM OOWOBUX Jii; MOXIJIMBI 3arpo3u
HACHUJIbCTBA WICHAM Ta POJMYAM IPEJICTaBHUKIB BINCHKOBUX IMIIPO3A1TIB YKpaiHu;
MEepEeXUTE 3IBAJITYBAHHS M1J] 4ac BIMHU Ta OaraTo 1HIIOrO.

3rigHo 3 1. 11 9. 1 c1. 67 KK Ykpainu BUMHEHHS 3JI04MHY 3 BUKOPUCTaHHAM
YMOB BOEHHOIO CTaHy HaJeXaTb J10 OOCTaBHH, fAKI OOTSKYIOTh IOKApaHHS
[2]. Ockinbku uepes 30poliHy arpecito B YKpaiHi 3anpoBa’)KEHO BOEHHUHN CTaH, sIK
0COOMBUI BUJl TIPABOBOTO PEKUMY, SK pe3yibTaT BUKOPUCTAHHS I1i€i YMOBHU €
00TsDKYI0Y00 00CTaBHHOIO, 1€ BIUIMBAE HA B Ta PO3Mip MokapaHHs. BomgHowac
BapTo 3a3Ha4yuTH, 110 B KK Ykpainu ob6ctaBuHamu, 1mo oO0TsKYIOTh MMOKApaHHS, €
HE 3aMO/IsIHHS 3JI0YMHY IM1J1 Yac BIHU, a HOTO BUYMHEHHS 3 BUKOPUCTAHHSM yMOB
BOEHHOTO cTaHy. Ll oOcrtaBuHa, 1m0 OOTSKYyE TOKapaHHS, HAJA€E MOXKIMBICTh
CyIly IPU3HAUUTHU OUIBII CyBOpe MokapaHHs. [Ipu oMy Cy10BOIO MPAKTHUKOIO HE
Oyna cpopMoOBaHO 3aKoHOAaBYa 0aza CTOCOBHO BHUKOPUCTAHHS TaKOTO BHIY
00TsDKYI04901 00CTaBHHM TI1J] YaC BOEHHOTO CTaHy Mpu KBasidikailii KpuMiHaATbHUX
IPaBOMOPYIIIEHb, 3 YPaxXyBaHHSAM TOTO, 1110 32 POKH HE3AJIEKHOCTI Hallla JepikaBa
MEepIIMiA pa3 3HAXOAUTHCS B YMOBax IMOBHOMACIITAOHOI BIMCbKOBOI arpecii. Yepes
1€ BUHMKAa€ 0arato MuTaHb, OB A3aHUX 13 3aCTOCYBAHHAM OOTSKYIOUMX OOCTaBUH
3a m. 11 4.l cr. 67 mono KK Vkpainu, 30kpema: 3a skOw KBajiikaiiero
0o0CTaBMH HaIllOHAJIbHE KpUMIHAJIbHE 3aKOHOJABCTBO YKpaiHU BiJHOCHUTH
NPABOMOPYIICHHS BYWHEHHI 3a TIEpioJ] BOEHHOTO CTaHYy; YM € BYMHCHHS
JIOMAIITHBOTO HACHJIBCTBA B YMOBaX BOEHHOTO CTaHY OOTSHKYIOUOI0 OOCTaBHHOIO, Y
pa3i MOro BUMHEHHS B THX MICIIEBOCTAX JI€ HE BiOYBalOThCS aKTUBHI OOMOBI 1ii,
a00 HaBIMaKW YU HOpPMa 3aCTOCOBYBATHMETHCS JIO 3JIOUYMHIB, BUMHEHUX Y MICIIX
AKTUBHOTO BEJCHHS OOHOBUX i TOIIIO.

35104MHU, BYMHEHI 3 BUKOPUCTAHHSM YMOB BOEHHOTO CTaHy, HE TOTOXHI
3JI0YMHAM, BAMHEHUM B TIEP10]] BOEHHOTO CTaHY, TOMY PO3MI3HATH TaKi OOTSHKYOU1
00CTaBMHU Ha MPAKTHULI Ty>K€ BaXKKO, OAHAK T'€HJIEPHO-00YMOBJIEHE HACUIIBLCTBO €
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00TsKYI04O0 00CTaBMHOIO B YMOBAaX BOEHHOI'O CTaHy, 4€pe3 IO 3 YpaXyBaHHIM
0COOJIMBOCTEW HOro BUMHEHHS 3aCTOCOBYIOTHCS  CaHKII  poO3MIp  SKHUX
MPU3HAYAETHCS 32 BIJINOBIJHE KpUMiHAIbHE MpaBomnopyiieHHs. Hanpuknaa, 3a
BUMHECHHS JOMAIIHROTO HacWJIbCTBa caHkilia crarti 126-1 KK Vkpainu
nepeadoavae BiJl CTa I ATACCATH JI0 JBOXCOT COPOKA T'OAMH IPOMAJICHKUX poOIT abo
apelIT Ha CTPOK JI0 IIECTH MICSIIB Y OOMEKEHHS BOJI Ha CTPOK JI0 ITSITH POKIB,
a00 mo30aBieHHS BOJII HA CTPOK /IO ABOX POKIiB [2].

HacunbctBo (Ta #ioro mposiBU) BIUIMBa€ Ha 3J0POBUN TCHUXIYHHUN Ta
eMOLIMHUN CTaH JIIOJIMHU, SKa € OUIbII BPa3jMBOI0 B yMOBaX BOEHHOTO CTaHy,
TOMY OCOOH, SIKi BUKOPHUCTOBYIOTh Ta BUHMHSIOTH TaKi 3JIOYMHH, IiIMATAI0Th i
NOCUJICHY KpUMIHAIbHY BiANOBIAaIbHICTh. OTXKe, Y BUNIQAKY HACUJIBCTBA B CIM i, B
yMOBaX BOEHHOT'O CTaHy, CyJ Ma€ MpaBo MPU3HAYUTH MAaKCUMaJbHE MOKapaHHS Y
BUIJISJII 1T030aBJICHHS BOJII, BIAIIOBIAHO IO CaHKIIIHM, BU3HAaUueHUX MM Kojekcom,
BimnoBimHO 10 cT. 126-1 KK Vkpainu. Yepes ne mno-mepine, 3a HasBHOCTI
00CTaBHH, 110 OOTSKYIOTh MOKapaHHs, 000B’SI30K 3’sICYyBaHHS 0OCTaBUH BUMHEHHS
KPUMIHAJIBHOTO TMPABOMOPYIICHHS HAJICKHUTh MPABOOXOPOHHUM OpraHam, SIKUMU
pO3I0YaTo Ta MPOBEACHO JOCYI0BE po3ciiayBanHs. Lle pernamenToBaHno 4. 2 cT. 9
KIIK Vkpainu, a came npoKypop, KepIBHHK OpPTaHy JIOCYJIOBOTO PO3CIiayBaHHS,
Clia4ui 3000B’s13aHI BCEOIYHO, MOBHO 1 HEYNEPEIKEHO AOCTHIIUTH OOCTaBUHU
KPUMIHAJIBLHOTO MPOBAIXKEHHS, BUSIBUTH SIK TI OOCTaBHHU, III0 BUKPUBAIOTh, TaK 1
Ti, 110 BUIPABIOBYIOTH I1JI03PIOBAHOT0, OOBMHYBAUYE€HOI'0, a TaKOXX OOCTABUHHU,
IO TTOM’SIKITYIOTh YM OOTSDKYIOTh HOTO TIOKapaHHs, HAJATH iM HAJIC)KHY MPABOBY
OLIIHKY Ta 3a0€3MeYNUTH NPUUHATTS 3aKOHHUX 1 HEYNEPEKEHUX MPOLECyaTbHUX
piieHs [5].

VYkazom [lpesunenta Ykpainu Big 24 mororo 2022 p. Ne 64/2022 gepe3 akt
BIiCHKOBOT arpecii pd Ha Tepurtopii Ykpainu OyB 3anpoBaKCHUI BOEHHHUI CTaH
[6]. Bognouac BiiiHa, 10 TpuBae, HE TMO030aBUia HEOOXIMHOCTI OopoTuca 3
JIOMAITHIM HACWJILCTBOM 1 3amoOiratd Homy. IlpuHarigHo, 1m0 Mapo3aUId
HartionanpHoi mosmimii YkpaiHu akTUBHO MPAIIOIOTh 3 MOJOJIAHHSIM HOTO MPOsIBIB
KOPUCTYIOUHCh YMHHOK HOPMAaTHBHO-TIPaBOBOIO 0Oazoro. IIpore, Taki HOpMH HE
MOXXYTbh TapaHTYBAaTU HEOOXIIHUN CYCHIJIbHUN TOPAIOK. BiNMmoBiHI cTaTUCTHYHI
JlaHl CBig4aTh, 1O B YKpaiHi Maibke 70% >KIHOK 3a3HaBajiM pPI3HUX BUJIIB
JIOMAIIHBOTO0 HACUJIbCTBA, & 35% HEMOBHOJITHIX CUCTEMATUYHO 3a3HABAIIU PI3HUX
BU/IIB KOPCTOKOTO BHXOBaHHS, a OUIbIlI€ TPETUHW YMUCHHUX BOMBCTB 1 TSKKHX
TUIECHUX YIIKOJKCHb BiOyBaeThcsi Baoma. Ili BuUIagku JEeMOHCTPYIOTH
BAXKJIMBICTh HAYKOBUX JNOCHIIKEHb Y cPepl KpUMIHAIBHOI MPOTUIIT JOMAIIHBOMY
HAacWIbCTBY [7, c. 192].

OTxe, MHOIO KOHCTaTOBaHO, IO HE3AJIEKHO BiJ TMPOsiBY Ta (GopMH,
HACUJILCTBO, BUNHEHE B YMOBAaX BOEHHOTO CTaHY, TPAKTYETHCS SIK CUTYaIlis, IO
O0TsDKy€e BHUPOK, a TAaKOX HaJa€ CyJdy MOXKIMBICTh MPU3HAYEHHS CYBOPIIIOTO
MOKapaHHsl TOPIBHAHO 13 MHUpHUM dYacoM. Cydom NOBUHHI 6paAX08)8amuch
00CmMaguHU, Wo 0OMANXCYIOMb NOKAPAHHA, dle 8IH He 30008 SA3aHUll NpuHauamu
NOKAPAHHA 8 MexCax MAaKCUMAIbHO20 NOKAPAHHA, 6CMAHOBIIEH020 8I0N0BIOHOI0
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cmammeio.

HaBeneHo aprymMeHTH Ha KOPHCTh TOTO, IO Haaajdli HOPMH YHWHHOTO
BITYM3HSHOTO 3aKOHO/aBCTBA TIOBHHHI YJIOCKOHAIOBATHCH, a cCaMe 0OMEKyBaJbHi
3aX0AM TMOBHHHI PO3IJIAIATUCh K OKpeMHi 3acid 3a0e3nedyeHHs KPUMIHAIBLHOTO
poBa/>KEHHs B okpemomMy po3ain OcobnuBoi yactunu KK Ykpainu, sikuit 0yae
OKPECIIIOBATH caMe MPo0IeMaTHKY JOMAIIHbOTO HacuiascTBa. [1{o10 3acTocyBanHs
X HOPM, TO TPAKTHKA IOKa3ana, MO € IMEeBHI MPOoOJeMHU 13 BUKOPHCTAHHIM
oOMeXyBaJbHUX 3aX0J1iB. BpaxoByrouu iX 3MICT, Ha MMPAKTUIIl BOHU MOXKYTh JIUIIIE
3am00IrTH PU3HWKY IPOTHUIPABHOIO BIUIMBY Ha IOTEPIIIOrO, CBIIKIB TOrO XK
KPUMIHTBHOTO MIPOBAJIKEHHSI, BUMHEHHIO HIIIOTO KPUMIHAJIBHOTO
MPaBOTIOPYIICHHS] a00 MPOJOBKECHHIO KPUMIHAJIBHOTO MPaBOMOPYIIeHHS. [HImxX
PU3MKIB BOHM HE MependadaroTh, a TOMY €()EKTHBHICTh 3aCTOCYBAaHHS y TaKHM
croci®d Ba)JIMBOCTI 3alOODKHMX 3aXOJIB Y KPUMIHAJIBHOMY IPOBAIKECHHI
CTaBHUTHCS I11]T CYMHIB.
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