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TFEHOLHWA AK ®OPMA HACHUJIBCTBA

Jocnimpkeno npobnemui nutanus crarti 442 (Ienoumn) KpuminaneHoro konmekcy Ykpaiuu.
Po3kpHTO CrIOCOOM BUMHEHHS LILOTO 3JIOYMHY JIO IMPEJCTABHMKIB HAI[iOHAIBHOI, ETHIYHOI, PacoBOi 4u
peniriiHoi rpynu, a came: M030aBJICHHS SKUTTS WICHIB TPYNU; 3alOMisHHS iM TSKKUX TiIECHUX
YHIKOJKEHb; CTBOPEHHS JUIS TPYNH KUTTEBUX YMOB, PO3PaxOBaHMX Ha IMOBHE 4YM YacTkoBe ii (i3nyuHe
3HUIIEHHS; CKOPOYIEHHS JTiTOHApOIKEHHS UM 3aro0irands HoMy B Takiif rpyri; HaCHIBHUIBKA TIepenada
QiTeit 3 oqHi€el rpyny B iHIIY.

Kniwouosi cnoea: cenoyuo, snouun, epyna, ouckpuminayis, Kpuminanonuii xodexc Yrpainu,
Koneenyis npo nonepeosicenns 3nouuny 2eHoyudy i NOKApAHHsL 3a Hb020.

IMocranoBka mnpodaemu. VY mnpoekti IHctutyTy «New linesy Tta LleHTpy
Payns Bannen6epra onpuioaHeHO 3BIiT 0I0 (akTy pociiicbkoro BTOprHeHHA B YkpaiHy Ta
BU3HAHHA [ifHb, 110 MalOTh O3HAKW reHouuny [1]. BiamoimHO mo 1BOro mocmimKeHHS B
VkpaiHi 3nifCHIOETbCS MiAOYpIOBaHHA 1O TE€HOLMAY, 30praHi30BaHE POCI€l0 — 3amepevdeHHs
iCHyBaHHS YKpalHCBKOi iNEHTMYHOCTi; 3BHHYBAa4Ye€HHA Y 3pali; «IeHauudikawis» Ta
JeTyMaHi3allis; KOHCTPYIOBaHHS eK3MCTEHLiHO 3arpo3n B 0co0i YKpalHLiB; MiAroTOBKa
pociiicekoi aBAMTOpPIi 10 CKOEHHS YW CXBaJeHHs 3BipcTB. ToMmy HocimimkeHHS 00’€KTHBHHX
o3Hak ctarti 442 (I'enommm) KpmminaneHoro komekcy Ykpaiam (mami — KK Vkpaiam) €
aKTyaJlbHUM, BPaxoBYIOUH MPOOIEMH ChOTONEHHS Ta MOAAJNbIIE BUPIMIEHHS MHUTAHHS OO
BiJIMOBiNAILHOCTI 32 11e#i raHeOHMIA 37T0UNH.

MeTol0 CTaTTi € aHali3 Ta PO3KPHUTTS NEAKUX MojokeHb ctarti 442 (Fenonma) KK
VYxpainu Ta KonBeHuii npo nonepemkeHHs 3JI04MHY T€HOLULY | TOKapaHHs 32 HbOTO.

AHaniz nyOjikauiii, B SIKUX 3aM04YaTKOBAHO BMpilleHHs UWi€l npodaemu.
[IpobnemMHMMHN NMUTAHHAMH TEHOLWMIY 3 TO3MLII KPUMIHANBHOrO TpaBa MOCIHIIKYBAINCS B
ocHOBHOMY Ha piBHI komeHTapiB no KK Vkpainu. 3peGinpmoro mi€ro mnpobiaeMaTHKOO
3aliMarOThCA HAYKOBII 3 MDKHApOIHOTO TpaBa, cepex skux: B. bazo, O. bantumes,
B. €menbsnos, 1. 3inuenko, C. Moxonuyk, H. Cxnsap, €. Crpensuos, O. Illamapa Tta inHmi
YKpaiHChbKi HAYKOBLLi, IO MPUCBSTHIN CBOT Mpali Wil TeMaTHLL.

Buxaaa ocHoBHOro martepiaiy. Bnepuie, reHouua, ik MiXKHApOAHUIA 3104MH OyJ10
Bu3HaHo y Pe3omouii ['eHepanbHoi Acam6nei OOH Bix 11 rpyanst 1946 p. 3romom, 09 rpynus
1948 p. Oyna yxBanena KoHBeHLis mpo momepemkeHHs 3J04YMHY T€HOLMIY i MOKapaHHs 3a
HbOro, Aka HaOyja 4uMHHOCTI y 1951 p. Ta BBaXKA€THCS OCHOBOMNOJIOXKHMM KOHBEHLiHHUM
JKepesioM Y cepi 60poTbOM 3 TEHOLUIOM.

VY it KoHBeHmii mix reHOnUIoM po3yMIIOTBCS TaKi «HisHHS, AKi 3MiHCHIOIOTHCA 3
HaMipoM 3HUILUTH, TOBHICTIO 200 4acTKOBO, OynIb-sKy HAaLiOHAJIbHY, €THIUHY, PacoBy 4H
pediriiiHy rpymy siK TaKy:

a) BOMBCTBO WJIEHIB TaKOi Tpynu;

b) 3amonistHHS Ccepiio3HMX TIECHUX YHIKOMKEHb YM PO3YMOBOTO pO3JIAAy HJI€HaM
TaKoi Irpyny;

C) HABMHUCHE CTBOPEHHs AJsl Oy/b-sKOi TPyNH TAKUX KUTTEBUX YMOB, PO3PaXOBaHHUX
Ha MoBHe 200 yacTkoBe 11 (i3uuHe 3HUIICHHS;

d) 3axomu, po3paxoBaHi Ha 3ano0iraHHs AITOHAPOUKEHHIO Cepell Takol rpymu;

€) HaCWIbHUIIbKA Tepeiaya AiTeli i3 oAHiel T0IChKOT rpynu B iHIIy» [2].
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Hogenoro KK Vkpaian 2001 poky crama cTarTs, sika nependadana KpUMiHAJIbHY
BiAmoBiganbHicTh 3a TeHouun (cT.442). 3aKkOoHOAABIIEM YiTKO BHW3HAYE€HO HOTO OCHOBHI
O3HaKW, a came JistHHS, YMUCHO BUWHEHE 3 METOIO MOBHOTO 200 YaCTKOBOTO 3HMILEHHS OyIb-
AKOT Hal[iOHAJbHOI, €THIYHOI, pacoBOi YW pENIrifiHOI Tpynu MIISIXOM IT030aBIEHHSA >KATTS
YJIeHiB TaKOi TpyNy YM 3aMOMiSHHA IM TAKKHUX TIECHUX YLIKOMKEHb, CTBOPEHHS Ul TPYyMH
KHUTTEBUX YMOB, PO3PAaXOBaHWX Ha TMOBHE 4M 4YacTKoBe i ()i3MUHE 3HMILEHHS, CKOPOYEHHS
JITOHApOKEHHA YU 3amodiraHHs Homy B Takill rpymi abo LUTAXOM HAacHJIBHULbKOT Mepenayi
niTel 3 oHi€T Tpy Ny B iHIIY.

3nilicHIOIOUN aHaji3 BU3HAYEHb, L0 MICTATHCS y HALliOHAJIBHOMY Ta MiKHAPOIHOMY
3aKOHOAABCTBAX, MPOCIiIKOBYETbCA TEHIEHLA MPO_iMINIEMEHTALF0 MiXXKHAPOIHUX KOHBEHLIiH
Yy KpHUMiHaJbHE 3aKOHOMABCTBO YkpaiHu. «Cepen cmocoliB iMruieMeHTauii MiKHApOIHUX
KOHBEHIII} y KpUMiHaIbHE 3aKOHOIABCTBO YKpaTHU BUOKPEMITIOIOTh: PELIETILIO (3amo3nIeHHs
HaI[iOHATLHUM 3aKOHOJABCTBOM 3MICTy MiXKHAPOTHO-TIPABOBOi HOpMH 0€3 3MiHHU 11 3MiCTy);
BiCWIIKY (TIOCWJIaHHA Y HAIliOHAJILHO-TIPAaBOBOMY aKTi Ha HOPMY MiXKHapOJHOTO TIpaBa YH
OKPEeMOT0 MiXHApPOJHO-TIPABOBOTO AaKTy); TpaHChopMmamito (3MiHy 3MicTy Oe3mocepeaHbo
HOPMU HalliOHATBHOTO 3aKOHOAABCTBa)» [3, ¢. 400—401]. OTxe, YiTKO MPOCIiIKOBYETHCS, 1O
YKpalHCbKMI ~ 3aKOHOJaBellb 3MifiCHMB iMIUIEeMEHTalil0 MDKHAPOAHMX KOHBEHLIH Yy
KpHUMiHallbHe 3aKOHOJABCTBO YKpaiHM cnocobom TpaHcdopmarii. I ug mosuuis, Ha Hamy
OYMKY, € HalOiTbll BHaol, 60 «... BaXJHMBe 3HA4YeHHS Mae yHidikalis TepmiHomoril
HaL[iOHAIBHOTO 3aKOHY ¥ MiXKHapOAHO-TIPaBOBOTO IOTOBOPY Ta BU3HAYEHHS CIiBBiIAHOIIEHHS
o0cary BIiAMOBIZHWX TEPMiHIB (HampuWKIaA, TOHATTA «PO3YMOBWII  po3namy, IO
BHUKOPHCTOBY€ETHCS JJISI OTIMCY O3HAK 3JIOYMHY TeHOUWAY Y BilMOBITHOCTI KOHIEMNIT mumpre 3a
3MiCTOM, HiJK TIOHATTS (IICUXiYHA XBOPOOa» SK O3HAKA MOHATTS «TSOKKI TiIECHI YIIKOKEHHS,
K¢ BUKOPWCTAaHE 3aKOHOMABIEM IUIs ()OPMYITIOBaHHA O3HAK CKJamy 37ounHy y cT. 442 KK
...». OOHAaK 3 HaBeIEHNWM MPUKIAAOM MU HE MOKEMO TMOTOAMTHCS, 00 TepMiH «pO3yMOBHIA
po3ma;» Ta «ICUXidHA XBOpPoOay He BHU3HAYAIOThCA Y MikHapoIHOMY Kiacu(ikaTopi XBOpoO
MKX-10 (manmi — MKX-10), ToMmy BUKOpUCTAHHS Ili€1 TepMiHOJIOTIT € HENOPEUHNM 3 TIO3HIIii
yHi(ikauii 3aKOHOAABCTBA. «... 3aKOHOJABCTBO YKpaiHM TOBUHHO MaTH €AMHY TEPMiHOJOTiO
IUIsl HeNOMYIIEHHS HEeNpaBUIBHOTO PO3YMiHHA i TpakTyBaHHS [OaHUX TEpMiHiB, a came
«TICUXIYHI po3nagmy», OCKiIbKY B HAalliOHAIbHOMY 3akoHOIaBCTBI Ta MKX-10 BXKHBa€eThCS came
Taka Ha3Ba XBOPOO TOJIOBHOTO MO3KY» [4, c. 228.]. OnHa 3 03HAaK TreHOLMAY — «3aromisHHS
CEepHO3HUX TiJIECHUX YLIKOMKEHb YW PO3YMOBOTO pPO3Naly 4JieHaM Takoi Tpymm» B3araii
cynepeuuTh nojoxkeHHsM cT. 121 (YmucHe Tsokke TinecHe yukomkeHHs) KK Ykpainu. Ilo-
nepiue, GpopMyTOBaHHA TEPMiHIB HE Y3roJKeHO B yacTuHi camol Ha3Bu. [eski KK iHozeMHuX
JIepKaB MICTATh TEPMiHOJIOTIIO, sIKa MOXE 3aMilllyBaTH TEPMIH (TSDKKE TLIECHE YIIKOIKEHHS».
Hanpuknan, «cepito3Ha TilecHa MIKOAA» MICTUTbCA y KpuMiHambHOMy mnpaBi Anrmii, KK
Agctpanii [5], KK [aHii [6], «cepiio3Hi ¢izuuni kaniurea» — KK Tainanmy [7]; mo-npyre, came
TPaKTyBaHHs 11i€l 03HaKku reHouuay B KoHBeHLIl, SIK CMiBBiHOIIEHHS YacTHHU Ta LiIOro, 60
MICUXivHa XBOpoOa (pO3yMOBHIA po3iTag) — 1€ OJHA 3 03HAK TSHKKOTO TLIECHOTO YITKOMKECHHS
(Cepio3HOTO TIIECHOTO YITKOKSHHS).

Ha odiuiiinoMy caiiti odicy reaepanbHoro mpokypopa [8] 3a 2017 pik mo ct. 442 KK
VYkpainu obsikoBaHo | kpuminanpHe npaBonopyeHHs; 3a 2018 pik — 2; 3a 2019 pik — 1; 3a
2020 pix — 1; 3a 2021 pik — 0; 2022 pik — 16 KpuMiHaJILHUX MpaBomopyLIeHb. BinnoBiaHo 10
CTaTUCTUYHMX J[AHUX IPOCIIIKOBYETbCS 3HAYHA JAWHAMIKAa OOJIIKOBaHMX KpHUMiHAJIbHUX
NpaBONOPYILUEHb, 110 MMOBIpHille, 3yMOBJEHO BOEHHOIO arpecieto pocii npotu Ykpainu. Ane
€IuHWIi nep)KaBHUIM peecTp CyJOBUX CIIPaB HEe MICTUTb )KOJHOTO BUPOKY 3a cT. 442 (['eHOLM )
KK Ykpainu, Tomy MOKHa 3p0OUTH NEBHUN BUCHOBOK, 1110 CIIPaBU He JOXOMATh 10 PO3IIIsALY B
CyZi 3a NeBHUX OOCTAaBUH.

Ha neit yac 3acobu MacoBoi iH(popMallil MOBIIOMJISIFOTH MPO YUCIIEHHI BUNAIKH IisIHb,
AKI BUMHAIOTBCA 3 YMUCIIOM Ta CIeLlialbHOI METOI — MOBHOIO Ta/abo YaCTKOBOIO 3HMILEHHS
TIOpKOMOBHOTO  Hapony. «[lix Burmsimom cnewomnepaiii MyTiH —BJAIITOBYE TE€HOLMI
TIOPKOMOBHOTO Hapony. [IpukpuBatounch iciamom, pamM3aH KaJupoOB OroJiollye Kuxan. lcnam
IUISL HaC — CBsTe, | He Tpeba rpaTy HAIUMM CBATHM. MU 3HUIIyBaTHMEMO INAWTAHCHKUN PEXUM
KaJIMpoBa, IMINEePChKHUii peKiM IMyTiHa, MU OopoTMeMocs», — 3asBuB Kynabek yymy» [9].

He MeHII Ba)KJTMBUM € MUTAHHS IIOI0 OCOOMMBOCTEH KBaliikamil oro misHHSA, 00
U crarts cyMmikHa 3 iHmmmu crartsimu KK Vkpainm — cr. 110; cr. 113; c1. 115; cr. 161;
cT.258; c1.433; cr.436; cr.438; cr.439 Ta iH. JIOKTpMHOI KpHUMiHAJbHOTO TIpaBa
HampaubOBaHi TpaBwia Keajdiikalii, sSKMMWU TOTPIOHO KepyBaTHCS MJsS HEHOMYIIEHHS
MOMMJIOK Ta NPaBUIILHOIO 3acTocyBaHHA nojokeHb KK Ykpainu.
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«CycmisbHa HeOe3MeYHiCTh TEHOLMIY TOJISITa€ B TOMY, 110 BHACTIIOK BUMHEHHA i,
SIKi OXOTUTIOIOTHCS F10T0 00’ €KTUBHOIO CTOPOHOI0, MOKE TIOBHICTIO 3HUKHYTH, TPAITHHUTHA CBOE
iCHyBaHHS TIeBHA TPyTia JIFoAel (HallioHaJbHA, €THITHA, pacoBa, peiriitHa), Mo Bimpi3HAETHCI
BiJl iHIIWX TPyN CBO€IO KyJbTYpOIO, MOBOIO, 3BMYASIMM, TpaauLiAMH, (izioJoriyHIMHU Ta
IHIIUMK O3HAKaMH, sKi 3yMOBIIOIOTH ii camoOyTHicTe» [3, c. 119]. Came TOMy BHWHHMKae
HEeOoOXiTHICTh Y JOCHiKeHHI 00’€KTUBHOT CTOPOHM CKJIany 3JI0YMHY TeHOLMI. Y IUCTIO3WLIl
cT. 442 KK VkpaiHu BH3HaueHO TPO yMHUCHE MO30aBJCHHS JKUATTSA YJIECHIB HalliOHAJbHOT,
eTHIYHOI, pacoBoi YW pejiriiiHol Tpynmu. AHaNI3ylOUM Le TMOJOXKEHHA TOTPiOHO
po3mexoByBaty 1eit crocid 3 m. 14 4. 2 cr. 115 KK Ykpainu — ymrcHe BOMBCTBO 3 MOTHBIB
pacoBoi, HalioHaJNbHOT YW pediriiiHoi HerepnuMocTi. «MOTHB pacoBOi, HaliOHAIBHOI YW
peniriiiHol HeTeprmUMOCTi — [e creuianbHUH BUI YMHCHOTO BOWBCTBA, SIKMH € pyLIiifHNM
CTIOHyKaHHSAM 0cOoO0M 10 BUMHEHHS Heto 31ounHy» [10, c. 360—361]. «YMucHe BOMBCTBO JIBOX
abo Oimpme ocid 3 MeToro MOBHOTO a00 YacTKOBOTO 3HHMINEHHSA OyIb-sKOi HAIiOHAJIBHOT,
€THIYHO{, pacoBOi YK PeJIiriiHOi TpyNy yTBOPIOE CKJIal reHounmy i motpedye kBamidikawii 3a
4. 1 cT. 442 KK» [11, c. 295]. OmHak «... s kBamidikamii JisiHb K TEHOUWA He 000B’ I3KOBO
BCTAHOBJIIOBATH TOYHY KIJIBKICTh JXKEPTB YM peajibHOi KiJIbKOCTI MpPH 3HHUILIEHHI 3HA4HOI
YacTHHW TeBHOI rpynu Joxeit» [12, c. 642]. Kpim Toro, moTpibHO TakoX BpaxoBYBaTH
000B’SI3KOBi 03HAKM CY0’€KTa CKIIady 3JI0YMHY TeHOIMI — 3aralbHUii, TOMY «0oco0a, aKa y Billi
Bin 14 mo 16 pokiB BUMHMIA TeHOUWI Yy (opMi 1Mo30aBJeHHS KUTTS UYICHIB HAIliOHAJIBHOT,
€THIYHOT, pacoBOT UM peiriiiHoi rpynu abo 3anoisHHA TM THKKHX TiJIECHUX YLIKODKEHb, Hece
BilMOBiMANBHICTH 3a cTarTamu 115 abo 121» [13, ¢. 915; 10, c. 1369].

e omna cr. 161 (TlopymeHHs piBHOMPaBHOCTI IPOMAJSH 3aI€XKHO BiA 1X pacoBoi,
HaliOHAIBHOI, pETIOHATBHOT HAIEXKHOCTI, PETIriifHIX MepeKoHaHb, iIHBAIJHOCTI Ta 32 IHITUMHA
o3nakamn) KK Vkpaiam cymixna 3i crarrero reHomma. OcoOimBicTIO wi€el cTarTi € Te, IO
BinOyBaeThCs MOPYIIEHHS a00 3BYKEHHSI TIpaB Ta CBOOOJ JIFOAWHM, a00 BCTAHOBJICHHS MEBHUX
NpuBineiB s ocoOH, sKka HajexHa N0 meBHOI rpymu. «[Ipw mpomy oOMexeHHs TpaB Ta
cBOOON TIEBHOI JIOOWHH HE € IUCKPUMIHAIIEI0, SKIIO BOHO € 3aKOHHUM, 3YMOBIICHO
00’€KTMBHUMH TIPHYUHAMH (Ma€ JIETITUMHY METY) Ta € TIPOTIOPILIWHUM MeTi, Ui SIKOi Take
oOMexxeHHsT 3acTocoByeTbes» [14, c. 180]. ¥V 4.2 cr. 161 KK Vkpainu, nependaueHo
BiJMOBiNANBLHICTh — «Ti caMi [Iil, MOeIHAHI 3 HACUIBCTBOM...» Ta TaKi, MO «... CIPUYUHUINA
TOKKI Hacaiaku» (4. 3 cT. 161).

«3TiIHO KOHCTPYKLIl CTaTTi TMiJ HACWUIBLCTBOM CJill po3yMiTH nwmie QiznyHe
HacuiabcTBO. Di3UYHE HACUIBCTBO 1 MOrPO3M MOXKYTh CYNPOBOMXKYBAaTHCS BMMOra o
MOTEPIJIOro BUIXaTu B iHIIY MICLUEBICTb 4M 332 MeXi YKpalHW, HE BiIBiIyBaTH MEBHI MiCL,
3aIMILIUTY POOOTY UM HAaBYAHHs, BUWTU 3 JaB MeBHOI MaprTii; (isnuHe NpUMylLyBaHHS KiHKU
0 BUMHEHHS abopty» [10, c. 522-523]; «HaHECeHHsS MOTEpIiIOMY ynapy, Mo0OIB, JErKHX,
cepenHbOl TSHKKOCTI TiJECHHX YIIKOIXKeHb, a TaKOX Mo30aBieHHs iioro Bodi» [15, c. 328];
JIOBOJIi HE3pO3YMIMM € pO3’sICHEHHS HACUIbCTBA «... (Di3UYHE HACUJIBLCTBO, AK HebesmeuHe,
Tak i Oe3nmeyHe Ui KUTTA i 310POB’s MOTEPIIIOro, 30KpeMa i Take, IO CHPUYNHUIIO JIETKI
TinecHi ymkomkeHHs» [11, c. 394].

[ig tsoxxkumy Hacrmigkamu B 4. 3 cT. 161 KK Ykpaiau Tpeba posymitu: «3arudenb
ONHi€l JIONMHM YM JEKUIbKOX JIOJei, y TOMY 4YHMCIl B pe3ynbTaTi OOBEAEHHA IX [0
caMory0cTBa BHACJiIOK CHUCTEMAaTMYHOTO LbKYBAaHHA Ha HaliOHAJbLHOMY, pPacoBOMY 4H
perniriiiHoMy TpyHTi a00 B pe3yibTaTi HEMPaBOMIpPHOTO OOMEKEHHS IMpaB YW BCTAHOBJICHHS
NpUBiJieiB, 3aMOAiAHHA OJHOMY, IBOM YW OilblUe MNOTEPNIIUM HEOOEpEeKHOro TKKOIo
TIIECHOTO YIIKOKEHHs, HEOOEepexHOro 3pylHyBaHHA 4YM MOLIKOMKEHHsS CIOPYIDKEHb, SKi
MalOTh BaXJIMBE ICTOPUYHE UM KyJbTypHE 3Ha4€HHs, a00 3amoAisiHHA BelnMKOi MarepiaibHOi
wkoan» [11, c. 522]; «3anofisHHS TSDKKUX TIIECHUX YIIKODKEHb Xo4ya O OnHii 0co0i,
CepelHbOl TSKKOCTI TIIECHUX YIIKOMKeHb IBOM 1 Oinblue 0co0am, BUHMKHEHHS MacOBMX
3aBopylIeHb 200 MiXKHALIOHAJIBHUX 30pOMHMX KOH(IIKTIB To1o» [13, c. 328].

OTXe, BpaXOBYIOUH BWIIE 3a3HAUYCHE 00 MOPIBHIHHS MOXIJIMBHUX HACTIAKIB 32 4. 2,
3 cr. 161 Ta ct. 442 KK Vkpainy, sKki € iIeHTUIHAME, TO BiIMiHHUMH O3HAKAMU [UX CTaTell €
Cy0’€KTHBHA CTOPOHA.

HactymHuM cnocoOoM reHouuay € 3amofisHHA TSDKKUX TUIECHUX YHIKOMKEHb. «Y
pimenHi MixnaponHoro TpubyHaiy no konuiHiit FOrocnasii y cnpasi Prosecutor V. R. Krstic
CKa3aHO MpO «HEIOJICbKE [OBOUKEHHs, KaTyBaHHS, 3IBAJTYBaHHS, HACWIbHHULbKI Ail
CEeKCYaJIbHOTO XapakTepy i AenopTalis BXOAATb B Mepeiik OisHb, AKi MOXYTb COPUYMHHUTH
cepiio3Hi TiNecHi yIIKOIKeHHs1 abo pO3yMOBHiI po3nan», a TakoXk, L0 MiJ 4ac BUPILICHHS
NUTaHHA Npo 3anodiraHHs cepio3HUX TIIECHUX YLIKODKEHb YW PO3YMOBOrO posnamy, Tpeda
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BpPaxoBYBaTH, IO HE 3aBXAM NependavaeThCsi MOCTIHWIT i HE3BOPOTHHWII XapakTep Takoi
mkoan. Ceplio3Ha IKOAA MOXKE HACTYMATH i TOMi, KOJM TiJIECHI YIIKOKEHHA YW PO3yMOBHI
po3ag MPU3BOAWTE O TPUBAIOI HE3JATHOCTI JIIOAWHKM BECTH MOBCSKAEHHE, KOHCTPYKTHBHE
*uTTs» [15]. Hlomgo BiacHOTo O6adeHHs IBOTO CIIOCO0Y TEHOIMIY, MU 3a3Hadalli Ha TIOYaTKY
uiei crarti. l1logo KiMbKiCHUX MOKa3HUKIB «... MOCTIHUH i HE3BOPOTHHMIT XapaKTep ...» Ta «...
TpUBaJOl HE3JATHOCTI ...», TO pO3NMal 3A0POB’A, BIAMOBIAHO [0 HAL[iOHAILHOIO
3aKOHO/IaBCTBA, MOX€ OyTH KOPOTKOYACHMM (THMYacOBWM), TPHUBAJIMM (IOBroYacHWUM) i
noctiinuM (ctitikum) [16]. «Ilix criiikoro (MOCTiliHO) BTpaTOO 3arajbHOi Npane3aaTHOCTi
HAJIeKUTb PO3YMIiTH TaKy HEOOOpPOTHY BTpary (YHKLIi, sKka MOBHICTIO HE BiJHOBIIOETHCS)
[17]. Kpim Toro, meii crmocid He MoKe BKIOYATH «HENFOJChKE TMOBOKEHHS, KaTyBaHHS,
3TBAJITYBaHHS, HACWIILHUIIBKI il CEKCYaJIbHOTO XapaKTepy i JenopTalisy, Ha Hallly AyMKY, 00
He 3alofiloOI0Th 3a3HAUEHWX HACHiIKiB, TOMY Wi [isSHHS MOXYTb OyTH TpeporaTHBOIO
HACTYITHOTO Croco0y TreHOLMIY — CTBOPEHHS ISl TPYIN JKUTTEBUX YMOB, pO3PaxOBaHWX Ha
TOBHE UM YaCTKOBE ii (pi3IHE 3HULICHHS.

Lleit croci6 micTuTh y cobi Taki OisTHHA «yMHCHE BYMHEHHS il Ta 3aXOiB, IO
POOISITE HEMUHYUOIO 3arudesb Takol rpynu ado 11 YaCTHMHU BHACIIIOK TUX UM iHIIUX 00CTaBUH
(3apaxkeHHS TIPUPOJHOrO CEpeNOBHILA MPOXKHMBAHHA OTPYHHUMMH PEYOBMHAMH, OOMEKEHHS
MeIUYHOI gonomoru tomo)» [14, c. 753]; 3abopoHa 3aiimMaTucs AisIBHICTIO, 10 € OCHOBHUM
JokepenoM ix icHyBaHHS» [11, c. 1059]; «1mo30aBieHHs IpyNy HaJeKHUX YMOB MPOXHBAHHS
(BUCeJNIEHHA 3 JKMTJIA, TEepecelieHHs B iHLIy MiCLEBiCTb, B TOMY YHCJi HENMpUAATHY IJIs
MPOXKMBAHHS 1 HeOe3MeuHy Ui JKUTTS, MO30aBJIE€HHS BilMOBIIHOTO OMATY, B3YTTS TOILO);
MPOAYKTIB XapuyBaHHA, 3ac00iB BUPOOHUIITBA UM EKCIPOTIPIallil 3eMITi, MO HAJeXKUTh TPYIIi
abo 1 4ieHam IS BUPOILILYBAaHHS MPOIYKTIB Xap4yBaHHS, iHIINX KUTTEBOBAXKIMBHX 3aC00IB
ICHYBaHHS; MEIMIHOT TOTIOMOTH, a TAKOX y NMPHUMYCOBUX poOOTax 3i IIKiAJTWBUMH yMOBaMH
mpaii 9 HaAMIipHUMHU (i3MYHIMHA HaBaHTOKEHHSIMH TOINO, IO TMPU3BOAWTH MO THKKHUX
3aXBOPIOBAHb, KAJITBA i MOBITBHOT cMepTi» [12, c. 644].

IIle omnmH i3 3aKOHONABUO BH3HAYEHWX CMOCOOIB TEHOIWMOY € CKOPOYEHHS
NITOHAPOIKEHHSA YW 3amoliraHHs KoMy B Takiil rpymi. « CKOpoueHHsS AiTOHAPOIKEHHS YU
3armoOiraHHs oMy B Takiif Tpymi — 3aCTOCYBaHHS METOMIB TeHHOI iHXXeHepii, mpruMycoBa
cTepuii3alis, HaCUJIbHULIBKA KOHTpALEMNLis, NMPUMYIIYBaHHS *iHOK N0 BYMHEHHA abopTy,
He3aKOHHe TM030aBJieHHs BOJIi YOJIOBiKiB Tpynmu a0 CTBOPEHHS YMOB [UIi OKPEMOTO
MPOKMBaHHS YOJIOBIKIB Ta *iHOK, 3a00pOHa ILTO0IB MiX UYlIeHaMHU OJHI€T pacoBoOi, eTHIYHOT
Y HalioHanbHOI rpynu Tomo. CrnocoOoM 3amolisiHHS AiTOHAPO/PKEHHS € 1 KacTpaisi, sKa
BOJIHOYAC PO3MIIAAAETHCS SIK 3aNOAISHHA TSDKKUX TilecHUMX ymkomkeHb» [10, c¢. 1368—1369].
IHmi HaykoBLi A0 MepenidyeHuX METOHIB BiTHOCATh | «BWAAHHA HOPMATHBHUX aKTiB, IO
3a00pOHAIOTh ULTIOOM MK UiIeHAMU TpYNU, 4Yu 3a00pOHSIOTH iM Maru nitedd, abo x
oOMexyroTh X Kimbkictb» [13, c. 915; 12, c. 1060); «cerperauis» [12, c. 644] «Big nat.
segregatio — BiJOKpeMJIeHHs) BUJ pacoBOI YW €THIYHOI AMCKpUMIHALLil, MONITMKA NIPUMYCOBOIO
MOy HAceJIeHHs 3a PacoBOIO YW E€THIYHOIO O3HAKaMM Ta i30JIALIT pacy YM eTHIYHOI Ipynu y
Me)XaxX NeBHOI TepuTOpii 3 M030aBIEHHSIM NpaBa Ta yMOB 100 CIJIKYBaHHS, Mpalli, HABUAHHA
pa3oM 3 mpencTaBHUKaMH iHLOIOT YyacTMHM HaceneHHs»]. Ha Hamy mymky, cerperauiss — we
NisiHHS, sIKi crpsAMOBaHI Ha JOoAWHY (Tpymy Jrozeil), IO BUPI3HAIOTHCA 33 PacoBUMH,
TeH/IEPHUMH, COLiaJIbHUMHM, PEJriiHUMU, OCBITHIMM, NpodeciiiHuMK 41 iHIIMMU O3HAKaMH.
TobTo 1e i € hopMoro TMCKpUMiHALLii 32 IEBHOIO 03HAKOI0, TOMY BUOKPEMJIEHHS cerperauii sk
METOJly CKOPOUEHHsI AITOHAPODKEHHS YU 3ano0iranHs fioMmy B Takiii rpymni HEeMae CeHcy.

[TinTpuMyeMO MO3ULI0 HAYKOBLIB, 110 «Ld (popMa 06’ €KTUBHOI CTOPOHU MOXke OyTH
CaMOCTIiHO IHKpPHUMiHOBaHa 3a YMOBH, L0 He Oyne MOB’s3aHa i3 3aMOJISIHHAM TSKKHX
TiIECHUX YLIKOUKEHb (HEJOMyLUEeHHS CEeKCyallbLHUX KOHTAKTIB MK MpeICTaBHUKAMU OJHi€l
rpymny, MeANKaMeHTO3He TpUIyLIeHHs ctaTeBol QyHKLiT)» [14, c. 754], 60 B TakoMy BUNAAKY
BOayaeThcs NOABiliHA KBamidikaris.

Hacunbhuupkoi nepexadi aiteil 3 ofHiel rpynu B iHINY, SIK CMOCI0 T€HOLMAY MOXe
MOJIATAaTH B TAKUX JisIX — «BUIIydEeHHS AiTell y OaTbKiB, SKi HaJIe)XaTh 10 OAHIET IPyNH, MPOTH
iX BOJNi Ta mepemaya iHIIUM oco0am, SKi HE € poauYaMu IMX IiTeil i HajexaTh OO iHIIOT
rpym» [11, c. 1060]; «abo B nuTA4i ycTaHOBM UM mpojax Takux aiteit» [134, c. 915]. «Ilpn
Takiii mepenmaui niTel B iHmy aeMmorpadiuHy rpymy AWTHHA, IO MEpPENAEThCs, BTpayae
neMorpadiuHi BIACTHBOCTI, sKi MpUTamaHHi 11 0aTbkaM»; «CTHpaHHS i3 maMm’sATi IUTHHU
iHpopmalii, o ineHTHdiKye il y BlacHOMY YSIBJIEHHI K 4JeHa MEBHOI IPyNH 3 MOJAIbIINM
GioyoriyHNM pO3UMHEHHM 11 HAIAIKIB cepel] MpeAcTaBHUKIB iHmol rpynm» [10, c. 1369].

BucHoBku. PO3KpUTTA 3MicTY HOPMU KpPUMIiHAlNbHOIO 3aKOHOJABCTBA — IEHOLUJA
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crarta 442 KK Vkpainum macte 3Mory npaBWIbHOI, HEOOXiZHOT Ta IOCTaTHBOI KBasidikamii
LbOTO TisTHHS HA MPAKTHII, SIK HEOOXiAHOI YMOBM NMPUHOMITY 3aKOHHOCTI, 10 BiTOOpakeHO y
Koncruryuii Ykpainu. Po3kpnTTs 03HaK reHOLMIY Ta BCTAHOBJICHHS IOPHINYHOT KOHCTPYKLIT
(00’exTMBHMX Ta CYO’€KTMBHUX O3HAK) € IOPUINYHOIO TiACTaBOKO KBamidikamii, mo
XapaKTepU3YIOThC Y3rODKEHICTIO Ta yMopAlKoBaHicTio. JIoCHiIKeHHs O3HAaK reHOLMAY Ta
(opMynIOBaHHS MNPOMO3MLINH [0 YKpalHCbKOrO 3aKOHONABCTBA € OJHI€I0 3 TepeayMOoB
eBporeiicbkoi iHTerpauii y cdepi kpumiHanbHOTO TpaBa.
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ABSTRACT

Kateryna Katerynchuk. Genocide as a form of violence. This work examines problematic
issues of Article 442 (Genocide) of the Criminal Code of Ukraine. Disclosure of the content of the norm
of criminal legislation — genocide, will provide an opportunity for the correct, necessary and sufficient
qualification of this act in practice, as a necessary condition of the principle of legality reflected in the
Constitution of Ukraine. Revealing the signs of genocide and establishing the legal construction
(objective and subjective signs) of this article is the legal basis for qualification, which is characterized by
the consistency and orderliness of its signs. Therefore, the article reveals the methods of committing this
crime against representatives of a national, ethnic, racial or religious group, namely: taking the lives of
members of the group; inflicting serious bodily harm on them; creation of living conditions for the group
designed for its complete or partial physical destruction; reducing childbearing or preventing it in such a
group; forcible transfer of children from one group to another. Certain criminal offenses (Part 2 of Article
115, Article 161 of the Criminal Code of Ukraine) that are related to the crime of genocide in some
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respects (Article 442 of the Criminal Code of Ukraine) are highlighted.

Currently, the mass media report on cases of acts that have signs of genocide against the
Ukrainian people — denial of the existence of Ukrainian identity; accusations in the mirror;
«denazification» and dehumanization; constructing an existential threat in the person of Ukrainians;
preparing the Russian audience to commit or condone atrocities. In addition, historical facts are revealed,
which under certain circumstances (pressure from russia) were hushed up and not investigated by either
legal or historical sciences. Over the past five years (2017-2022), there has been a significant increase in
recorded criminal offenses under Art. 442 of the Criminal Code of Ukraine, which was most likely
provoked by Russia’s military aggression against Ukraine.

Keywords: genocide, crime, group, discrimination, Criminal Code of Ukraine, Convention on
the Prevention of the Crime of Genocide and its Punishment.
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{010 JOLIIbHOCTI 3ATTIPOBA)KEHHS
EKCIIEPUMEHTY 3 BUITIPABJIEHHS
I PECOLIIAJIIBALIIT 3ACY/UKEHUX

Crarts NpUCBSYEHA JOCITIIDKEHHIO NUTAaHb BUIpABIEHHS 1 pecouianizaiii 3acymkeHuX, sKi
BiZIOYyBAIOTh TIOKapaHHS y BHIi 1030aBlEHHS BOJi Ha NEBHUI cTpok. Bkasdyerbcs Ha HEOOXiIHiCTh
MPUBEPHEHHS yBary 10 IIbOTO Mpolecy 3 60Ky AepkaBH, HAYKOBIIB i MPAKTUYHUX MPALiBHUKIB, a TAKOX
Ha JOLINBHICTE 3alpOBa/PKEHHS €KCTIEPUMEHTY 3 BUMPABICHHS i pecorliaiizalii 3acyKeHHUX MUITXOM
opraizarii Ta 31iiCHEHHS] HOBUX MiIXOJIB 10 IPOIIECY BUKOHAHHS i BiOyBaHHS HUMU ITOKapaHHSI.

Knwuoei cnoea: eunpagienns, pecoyianizayis, no30a6ieHHs G0N, 3ACYONCCHUT, GUNPABHA
KOJLOHIA, NPAYA.

IMocTranoBka mpoGiemu. Ha cydacHoMy erami pO3BHTKY CYCHUIbCTBA i JA€pXkKaBH
OTHUM i3 HampsMiB 3a0e3MeYeHHs] CYBOPOTO MOTPHMAaHHS 3aKOHY, TapaHTiii mpaB i cBoOOx
JIFOIVHU, TIPABOTIOPSAKY B LIJIOMY € BiIOBITHE 0 3aKOHY BUKOHAHHSA i BiIOYBaHHS MOKapaHb
Y KpUMiHaJbHO-BUKOHABUMX YCTaHOBaX. isUIbHICTh IMX YCTAHOB NOBMHHA OyTH CIIpAMOBaHa
Ha 3a0e3neyeHHs peXMMy BUKOHAHHS | BinOyBaHHS NOKapaHHA, CTBOPEHHS YMOB [Uis
BUIIPABJICHHS | pecowianizauil 3acy KeHUX.

AHajniz nyOnikauiii, B SIKHX 3amo4yaTKOBaHO BHpilleHHsi wiei mpodaemu. B
IOPUIONYHIN JiTeparypi npoOiieMd BUKOHAHHS 1 BiIOyBaHHS TOKapaHHs 3acCyIKCHUMHM, iX
BUIPABJICHHsT 1 pecolianizawii JoCHiIKyBalucs y mpalsgx Takux ydeHuX, sk: K. ABTyXosB,
B. bagupa, €. bapaw, I. BoratupsoB, B. Bacunuk, O.I'purtenko, A.TI'enb, T.JleHucona,
O. Ixyxa, O.Kon6, B.Kononenscbkuii, M. Kytenos, B.Hanusaliko, O. Hexuelp,
JI. Onika, M. Pomanos, A. Ctenaniok, B. Tpyouukos, O. IllkyTa, I. SIkoBeup Ta iH. Biggarouu
HaJle)KHE 3M00yTKaM 3raJlaHuX HAYKOBILB, CITi[ 3a3HAYUTH, IO 3 OTJIALY Ha BaXKIUBICTH Ta
aKTyaJbHICTh LIMX NWTaHb, HA HAIIy TYMKY, BOHM MOTPeOYyIOTh MOJNAJBIIOTO BUBYEHHA 3
METOIO0 TIOIIYKY Ta 3alpOBaJDKCHHS Halle(heKTMBHIMMX NUIAXiB i 3acO0iB BUMpaBICeHHS i
pecouiainizalii 3acyIKeHnX.

Mertolo CTaTTi € NPUBEPHEHHS YBAaru IEp>kaBH, HAYKOBLIB i MPAKTUYHMX TMpaLiBHUKIB 10
JOLTBHOCTI TIPOBEACHHS EKCIIEPUMEHTY 3 BHIPABJICHHS 1 pecomiarizamil 3acyKeHuX,
3anpoBa/KeHHs HOBOTO MiIXOy 10 BUKOHAHHS i BinOyBaHHs MOKapaHHS y BHJi M030aBJIEHHS BOJ.

Bukiaa ocHoBHOro marepiany. KpuminanbHO-BUKOHaBYE 3aKOHOJABCTBO YKpaiHU 3
METOI peanizalil LiJieil NMokapaHHs CTBOPIOE YMOBHM [JIsi BHIpaBIICHHS i pecouiamizauii
3acymkeHux. Y 4.1 cr. 6 KpumiHaibHO-BUKOHaBYOTO Komekcy YkpaiHu (mani — KBK
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