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3AT'AJIbHA XAPAKTEPUCTHUKA POBOTH

AKTyasabHicTh TeMu. B uactuni nepmiii crarri 59 Koncruryuii Ykpainu
3aKpIMJIEHO TPaBO KOXKHOTO Ha MPAaBOBY JIOMOMOTI'Y, a TAKOK MPaBO Ha BUIbHUN BHOIp
3aXMCHUKA CBOiX mpaB. g KOHIENIisl HEOJTHO3HAYHO PO3YMIETHCS 1 3aCTOCOBYETHCS
Ha MPaKTUIIL

[IpoGnema [IAABHOCTI 3aXMCHHMKA IIOAO 3a0e3leueHHs NpaB 1 cBoOOA
MIJJ03PI0OBAHOT0 Ta OOBUHYBAYEHOTO € OJHIEI0 3 HAMAKTYyaIbHININUX Y KPUMIHATEHOMY
npoleci K YKpaiHu, Tak 1 IPaKTUYHO B YCIX KpaiHax €BpoOMH.

[Humu npoOnemMaMu mnepedMaiInCh BIiJOMI IOPUCTH MHUHYJIHMX CTOJITh —
C. AunpeeBcokuii, [. benrtam, H. KapabaueBcwkuii, O. Koni, ®. IlneBako,
I1. Cepreiu, . ®oliHnubKul Ta 1H.

Y  npausx BueHux-npaBo3HaBuiB C.A. Anesnepra, O.M. bannypkuy,
T.B. Bapdonomeenoi, 1. FO. I'mopanpkoro, C. B. I'onuapenka, FO. M. I'pomeBoro,
0. O. I'ypnxi, A. I1. 3eiikana, T. B. KopueBoi, O. M. Jlapina, JI. M. Jloboiika,

I[. CrenoBcbkoro, M. C. Crporosuua, O. B. CypaykoBoi, B. M. TeprumHuka,
.M. Twuroma, JI. J. VYnmamosoi, JI. II. ®iomescekoro, II. B. Xortenums,
M. €. llymuna, FO. I1. SJlHoBMYa Ta OaraThOX IHIIUX PO3TJISHYTO PI3HI acCMEKTH
mpoOJieMH 3aXUCTy B KpUMiHaJIbHOMY mporeci. [Ipore cmig 3a3HaunTH, 1m0 HE BCi
NUTaHHS 3a3HAYEHOI TeMaTHKW 3HAWIUIM CBOE JIOCTATHE HAYKOBO-TEOPETHYHE Ta
HOpMAaTHMBHE OOTPYHTYBaHHS, a OKpeMi MpoOJeMU 1€ ¥ JOoTenep 3aIUIIAIOThCS HE
PO3B'I3aHUMU.

CynoBo-nipaBoBa pedopmMa B YKpaiHi Mae TOpyBaTH HUIAX A0 peajizallii e
IIPaBOBOI Jep)kaBH, 3a0€3MeUeHHs] BEPXOBEHCTBA MpaBa y cdepi CyT0UYNHCTRA.

3 ypaxyBaHHSIM CY4YacHOTO CTaHy MpPaBOBOi peopMHU MOJATBIIOrO BUBYCHHS
noTpeOyIOTh TaKi NMUTAHHS: BU3HAYEHHS Ta PO3IIMPEHHS Koja oci0d, SKi MaroTh
HaJaBaTH IOPUANYHY JOMOMOTY MiA03PIOBAHUMTa OOBUHYBAYEHUM Y KPUMIHATIBHOMY
IpoIIeCi; YIOCKOHAICHHS IMPOIECYAIbHOTO CTAaTyCy 3aXHMCHHUKA Ta WOTO MISUIBHOCTI
10/10 3a0e3meueHHs mpaB 1 cB000; 00BHHYBAYE€HOTO MIPU MIPOBAKEHHI TaKO1 1901
1ii, K 3HATTA 1HGOpMAIli 3 KaHATIB 3B'SI3Ky; 3a0e3MeUeHHs NMpaB OOBHMHYBAYEHOTO
IOJI0 HEIOTOPKAHHOCTI HOT0 OCOOHWCTOrO KUTTS; 3IIMCHEHHS 3aXHUCTy TIpH
BUKOPUCTAaHHI B JIOKa3yBaHHI JaHUX, 3700yTHX HEMPOIECYabHUM IIJISXOM;
3MIIACHEHHS 3aXKUCTY MPHU CYJ0BOMY PO3TJIISi/l CIIPaBU B yMOBaX 3MarajibHOCTI CTOPIH;
YIOCKOHAJICHHS JISUTRHOCTI 3aXMCHUKA MI0A0 3a0e3nedeHHs pealimiTarii He3aKOHHO
MPUTATHEHUX J0 BIAMOBIIAIBLHOCTI.

[ToTpeOyroTh OUIBII PETEIBHOTO JOCIIHKCHHS MPOOIEMH TIsTIBHOCTI 3aXHCHUKA
B Cy/l1 PUCSIKHUX.

HaBeneni o0cTaBMHM CBig4aTh MNP0 aKTYalbHICTh TEMH Ta 3YMOBWJIHU
HEOOX1THICTh BCEOIUHOTO JOCTIIHKCHHS PI3HUX MUTAHb MISJIBHOCTI 3aXMCHUKA IIOJI0

B.T'. Jlykamesnua, II. M. Mananuyka, B. T. Mamapenka, M. M. MuxeeHka,
O. B. Heroguenka, B. T. Hopa, H. M. O6pizana, 1. JI. Ilerpyxina,
. II. ITucekmennoro, B. O. Ilonemromka, B. M. CaBunpkoro, O. J[. CBsTOLBKOTO,
1O.
A
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3a0€3MeUeHHs] 3axXUCTy TIpaB, CBOOOJ Ta 3aKOHHUX IHTEpECiB TpPOMaJsiH Y
KPUMIHAJIBHOMY CYJJOUYMHCTBI.

HaykoBe 3aBiaHHs TOCHIIKEHHS TMOJISTa€ B KOMIUIEKCHOMY IPaBOBOMY aHaii3i
JUSTTBHOCTI 3aXMCHUKA IIOJ0 3a0e3leueHHs mpaB 1 cBOOOA MiAO3PIOBAHOrO Ta
00OBHHYBAaUY€HOTO B KpUMIHAJIbHOMY MpOLEC] Y KpaiHu.

3B's30k po00OTH 3 HAYKOBMMH NpPOrpamMaMu, IUVIaHAMH, TeMamu. Hanpsm
JUCEPTALIMHOTO JOCHIKEHHS BIANOBIAaE BUMoram crT. 7 3akoHy Ykpainu «lIpo
NpIOPUTETHI HANpsMU PO3BUTKY Hayku 1 TexHikm» Bin 11 mumua 2001 poky,
y3TO/KYEThbcst 3 BUMoramu KoOHIENIii BIOCKOHAJIEHHS CYIIBHUIITBA IS
YTBEPJKEHHSI CIPaBEUIMBOrO Cyay B YKpaiHi BIANOBIAHO J0 €BPONEHCHKUX
cTaHaapTiB, cxBajeHoi Yka3om llpesumpenta Ykpainu Binm 10 TpaBHs 2006 poky
Ne 361/2006, Ga3zyeTbcsi Ha OCHOBHUX MoJokeHHAX I[loctanoBu BepxoBhoi Panu
VYkpainun Ne 1245-V Bix 26.06.2007 «IIpo Pexomenaaiiii napiaMeHTChbKUX CIyXaHb
Ha Temy. «lIpo cran mpaBocynas B YkpaiHiy», Hakasy MBC Vkpainun «llpo
3aTBEP/KEHHS MPIOPUTETHUX HANPSAMKIB HAYKOBUX Ta JUCEPTAIMHHUX JOCITIIKEHb,
AK1 TOTPeOYIOTh MEPIIOYEProBOT PO3POOKH 1 BIPOBAKEHHS B MPAKTUYHY JISIBHICTD
oprasiB BHYTpilIHiX crpaB Ha nepiog 2004-2009 poxki» Ne 755.

Tema nucepranii 3atBepikeHa BueHow panorw J[OHEHBKOTO IOPUIUIHOTO
IHCTUTYTY JIyraHChbKOTO JI€p>KaBHOTO YHIBEPCUTETY BHYTPIIIHIX CIIpaB IMEHI
E.O. Hinopenka 28 rpyaus 2005 poky (mporokon Ne 15). Temy yrouneHno 24 numnHs
2009 poky (rpoTokost Ne 7).

Mera i 3aBaaHHsi Aoc/ilkeHHs. MeTor aucCepTalifiHOrO JOCHIIKEHHS €
HayKOBE OOTPYHTYBaHHS JISUTBHOCTI 3aXMCHHUKA II0JI0 3a0e3MeUeHHs paB 1 cBOOO
i103pIOBAHOTO Ta OOBMHYBAY€HOI'O0 B KPUMIHAIBHOMY IpoLiecl YKpaiHH, a TakoX
po3poOKa MpoMno3uLii CTOCOBHO BJIOCKOHAJIEHHS! YHHHOTO 3aKOHOJaBCTBA.

Jlnst nocsirTHEHHS 11i€l MeTH OyJIu TTOCTaBJIeHI Ta BUPINTYBAIKMCH TaKi 3aBJaHHS .

- JIaTH XapaKTePUCTHKY 3aXHUCTy SK KPUMIHAIBHO-TIPOLECYJIbHOI (PYHKIIIT,
BU3HAYUTH MOTO METY;

- BHUCBITJIUTH MOJIMBOCTI BJIOCKOHAJICHHS CTAaTyCy 3aXHCHHKA Ta TrapaHTIid
HOro MisJIbHOCTI,

- OOrpyHTYBaTH peKOMEH Il 00 MOXIJIMBOCTEH YIOCKOHAJIEHHS IHCTUTYTY
a/IBOKaTChKOT'O PO3CIIiAyBaHHS;

- chopMyIIOBaTH TPOIMO3MININA IMOJ0 3MIIHEHHS TapaHTid 3a0e3nedcHHS
3aXUCTY MPHU 3aCTOCYBaHHI IHCTUTYTY 3aTPUMaHHS,

- PO3KPUTHU MHUTAHHS I0J0 MOXJIMBOCTEH YJOCKOHAJIEHHS METOJIB Ta 3ac001B
3aXUCTY MPHU CYIOBOMY PO3IJISI/II CIIPABU B YMOBAX 3MarajibHOCTI CTOPIH;

- PO3BHHYTH YSBJIEHA IIOAO pO3B’s3aHHSA MNpoOJeMH 3axHCTy B YMOBax
peaizalii KOHIIENTYaIbHOI MOJEINI ISTTBHOCTI CYTy MPUCSIKHUX;

- BHECTH ¥ OOTpYHTYBaTH MPOIMO3HULIi Ta peKOMEHJAIII] 1010 BJOCKOHAICHHS
3aXUCTy B YMOBaXx peajizailii iHCTUTYTy peadutiTatii.

Ob'exmom IOCHIKEHHS € CYCHUIbHI BIJHOCHHH, III0 BUHUKAIOTH MPHU
3MIMCHEHHI 3aXMCHUKOM JiSTBHOCTI IIOJ0 3a0e3MedYeHHs 3aXHCTy IMpaB 1 CBOOOJ
Mi03PIOBAHOTO Ta 0OBHHYBAYE€HOTO B KPUMIHAIIBHOMY TIpolieci YKpainu.
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IIpeomemom NOCAIIKEHHS € MIAJIbHICTh 3aXUCHHUKA II0J0 3a0e3MeYeHHs IpaB 1
cBOOO/ M103pIOBAHOT0 Ta OOBUHYBAYE€HOTO B KPUMIHAJIbHOMY MpoLEC] Y KpaiHu.

Memoou oocnidxcenns. MeTo0JIOT14HY OCHOBY AUCEpTAIlli CKJiajla CYKYITHICTh
CyyaCHUX HAyKOBUX METOJIB Ta NPHUHOMIB MI3HAHHS OO’ €KTUBHOI JIMCHOCTI, IIO
MOEJIHYE K 3araJlbHOHAYKOBI, TaK 1 CHeliajJbHI METOAM MI3HAHHS, XapakTepH1 s
npaBoBoi HayKu. OCHOBHUM METOJOM, SIKUi 3aCTOCOBAHO B MPOIIECI JOCTIIKEHHS, €
3araJlbHOHAYKOBUW JIiaJIeKTUYHUIA METOHA, IO JO3BOJIMB MpOAHAIi3yBaTh UYWHHE
3aKOHO/JABCTBO Ta TPAKTHKy 3aCTOCYBaHHS I1HCTHTYTY 3axXuCTy. Y TIpoleci
JOCJIIJDKEHHSI TaKOXX BHUKOPUCTOBYBAJUCS TaKl HAyKOBI METOJU: CHUCTEMHO-
CTPYKTYPHHM — JO3BOJUB BU3HAYUTHU KOJIO CYO’€KTIB 3aXUCTY Ta TapaHTii AISTIbHOCTI
3axucHuka (migpo3aum 1.1, 1.2); DOpIBHSAUIBHO-IPAaBOBUWA — TMpU  aHaji3i
ocoOMMBOCTEl Teopii Ta TPAKTUKK 3aCTOCYBaHHS IHCTUTYTY aJBOKATCHKOTO
pO3CIilyBaHHS Ta 3AIHCHEHHS 3aXHCTy B YMOBax MISUTBHOCTI CYAy NPUCSHKHUX
(mippo3aiu 2.1, 3.2), NOTiKO-IOPUIUYHUNA — BUKOPUCTAHO MijJ Yac JIOCHIJKEHHS
HopM umHHOro KIIK VYkpainu ta mnpoekrtiB KIIK Vkpainu, mo nHamamo 3mory
chopMyIIOBaTH TMPOMO3HINI 3  ypaxXyBaHHSIM BiJIOBIHOTO 3aKOHOJABCTBA
(migpozmum 1.1, 1.2, 2.1, 2.2, 3.1, 3.2, 3.3.); CTaTUCTUYHUU MeETOA — JJIA
y3araJIbHCHHsI FOPUINYHOT IPAKTUKH 3 TTUTaHb 3aXHUCTY T4 BU3HAYCHHS MPOoOJIeM, 110
BUHUKAIOTH B 11 cdepi (miapozaim 2.2, 3.1, 3.2, 3.3).

Hopmamusnoro 6azoro docniodcenns € Koncturyiis Ykpainu, 3aKoHH Y KpaiHu,
KpuMiHambHO-TIpOIIeCyaIbHUIM KOJIEKC YKpaiHWTa iHIN KOJEKCH YKpaiHW, YWHHI B
VYkpaiHi MDKHapOJHO-TIPABOBl  JIOTOBOPHM, KOHCTHUTYIIHHE Ta KpPUMIiHAJIBHO-
mpollecyajibHe 3aKOHOJIaBCTBO 3apyOixkHux jgepxaB (Pociiicekoi Deneparii,
Pecniy6niku Ilonbmra, PecnyOmiku bonrapiss, ®PH, Cnomnyuenoro KopomiBcTBa
Benuxo6puranii 1 [liBniunoi Ipnannii, @panimy3skoi Pecriybiiku Ta iH.).

[Tpu HamucanH1 aucepTallii Oyau BUKOpUCTaHi [HTepHeT-pecypcH 13 3a3Ha4eHOT
npoOsieMaThKy, 30KpeMa OQiliiHI cepBepu OpraHiB Jep>KaBHOI BIagu YKpaiHU Ta
IHIIMX KpaiH CTOCOBHO 3aKOHOJIABCTBA, IO PETYJIOE€ MUTAHHA 3aXUCTy, a TaKOXK
Marepiaau 3aco0iB MacoBoi iHGopmarliii. Y poOOTI TaKOX BHUKOPHUCTAHO IPOCKTH
KIIK Ykpainu.

Emnipuyny 6a3y nOCHiIKEHHS CTAaHOBIIATH: JaHl YTIOBHOBaXeHOTO BepxoBHOI
Panu Ykpainu 3 npas mroaunnu, BepxoBHoro Cyny Ykpainu, Bimomocti ['oioBHOTO
cmmgyoro ympaeininags MBC Vkpainu Tta ['eHepanbHOi mpokypartypu YKpaiHu;
cratuctrudi nani YMBC VYkpainu B [loHenpkiit o6macTi, omyOrikoBaHi B 0QilliiHIX
BUJIAHHSX; MaTepiayid aHaji3y CIiA40i Ta CyJOBOI MPAKTUKU, a TAKOXK pPE3yIbTaTH
ocobuctoro mociimkenas. Juceprantom BuBYeHO 200 KpUMIHATBHUX CIIPaB,
po3rnsgHyTHX cyaamMud B JloHenpkii, JIHIpomeTpoBCHKiH, 3amopi3pKii, Ta
[TontaBcwkiit obmactsax. Ilporsrom 2005-2009 pp. 3milicHeHo anketyBaHHS 340
crimgunx MBC Vkpainu ta 240 ajBokaTiB

HaykoBa HOBH3Ha o/iep:KAHMX Ppe3yJbTATIB BH3HAYAETHCS THUM, MO Y
JUCEpTAaIlii BIIepIIe Y BITYM3HIHINA HAYIll KPUMIHATBLHOTO MPOIIECY 3 BUKOPUCTAHHSIM
TEOPETUYHUX TIOJNIOKEHh HAYKH KPUMIHAIBHO-TIPOIECYATBHOTO TIpaBa Ta I1HIIHMX
rajry3ei 3HaHb, CYYaCHHUX MiJXO/iB 0 PO3YMIHHS 3aXUCTYy MPaB i CBOOO JIOJUHU 1
rpOMaJTHMHA, PO3POOJICH] MPOIO3HIlil CTOCOBHO MOJIIMIIEHHS IISUTBHOCT 3aXUCHHUKA
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moa0 3abe3neueHHss MpaB 1 CBOOOJ TMiAO3PIOBAHOTO Ta OOBUHYBAaY€HOTO B
KpUMIHAJIBHOMY TIpolieci YKpaiHM, NpoaHadi30BaHI HAyKOBI TINOTE3W Ta JlI0vl
KOHIIEMIIIi 1[0/10 MOAAJIBIIION0 PO3BUTKY IOPUIUYHOT (HOPMU U IOPUIUYHUX TapaHTIi
3aXUCTy NpaB 1 3aKOHHUX IHTEPECIB MiJ03PIOBAHOTO Ta OOBMHYBAUEHOIO Ha PIZHUX
eTanax KpUuMIiHaJIBHOTO MPOIIECY.

VY nucepramii BUCYHYTO ¥ OOIPpYHTOBAHO HH3KY IIOJIOXKEHb, HOBUX V
KOHIIETITYJIbHOMY TUTaH1 Ta BAKJIUBUX JUIS FOPUIAYHOT MPAKTHKH, a CaMe:

enepuie:

— OOrpyHTOBAHO, 11O 3aXMCHUKOM € 0c00a, sKa B TMOPSAKY, BCTAHOBIECHOMY
3aKOHOM, YIOBHOBa)K€HA 3JIMCHIOBATH Ha OyAb-fSKHX CTaAisIX KpPUMIHAJIBHOIO
npouecy (GyHKLIIO 3aXUCTy TMpaB 1 3aKOHHHUX IHTEpECiB  MiJ03PIOBAHOIO,
00BHMHYBAYEHOTO0, MiICYAHOT0, 3aCY/PKEHOTO, BUIIPABAAHOTO, OCOOH, sIKa 3’ IBUJIACH 3
MOBUHHOIO, TIOTEPITUIOr0, IIMBUILHOTO MO3UBayva, CBIKA YM OY/b-SIKOi 1HIIOI 0COOH,
sgKa TMOTpeOye MpaBOBOI JOMOMOTH, HE3aJIeXHO BiJ ii cTarycy 1 Xapakrepy
MIPaBOBIIHOCHH 3 0CO0aMH, sIK1 31MCHIOIOTH MMPOBAJKEHHS Y CIIPaBi;

— BU3HAUYCHO, 1110 3aXUCHUKOM Y KPUMiHAJIBLHOMY IIPOIIeCi MOXKe OyTH OyIb-IKUH
daxiBenp y ramy3i mpaBa, KM OTpUMaB IOPUIWYHY OCBITY 3a CHELIAIbHICTIO
«MPAaBO3HABCTBO» KBaMI(IKAI[IMHOTO PIBHS HE HWIKYE CIEHialicTa, SKIIO0 HEMae
nependadyeHnX 3aKOHOM 3a00pOH BUKOHAHHS HUM (DYHKIIIT 3aXUCTy Ta OOCTaBUH, 32
HAsSIBHOCTI1 SIKUX BiH, 3T1JHO 13 3aKOHOM, MIJIJIATA€ BIIBOAY BiJl BUKOHAHHS 00OB’SI3KIB
3aXUCHUKA,;

—  3ampoIlloOHOBaHO, W0 Juisi  3a0e3nedyeHHs  €(PEKTUBHOIO  3aXUCTY
Majo3abe3neyeHux Oci0 Ha piBHI MICT 1 palOHHHUX IIEHTPIB HEOOXITHO CTBOPUTHU
JIEp>KaBHY CIYKO0Y 3aXUCTY — «3€MChKY CIIYKOY IOpUIUYHOT TOOMOTHY, 10 (QYHKIIIH
aKkoi Hanexxkano0 O HaJaHHS MPaBOBOI JOMOMOTH Yy KPUMIHAIBHUX CHpaBax
Maso3abe3neyeHuM TpoMaIsiHaM 3a PaXyHOK KOIITIB MICIIEBUX OIOKETIB;

— BHECEHO U oO0rpynToBano mponosuiiro gonoBauTH KIIK VYkpainu HOBOMO
CTaTTel0, B SKIM MaloTh OyTH BHKJIAACHI Takl JOJATKOBI TapaHTil MiSIIBHOCTI
3aXHMCHHUKA: 1) KpUMiHaJIbHA CIIpaBa MPOTH 3aXHCHHUKA MOKE OyTH TOpYIIeHA TUTBKH
['enepanpHUM TIpOKypopoM YKpaiHu abo HOro 3acTymHUKAMU; 2) MPUTATHEHHS 0
KpUMIHAIBHOT  BIATIOBITAIBHOCTI 3aXHCHUKA MOXJIMBE TUIBKM 3  J03BOJIY
YnoBHoBaxkeHoro BepxoBHoi Pagu Ykpainu 3 npaB mtonunau ta Komitety 3 muTaHb
npasocynnss BepxoBroi Pagu Ykpainum 3a noganHsM ['eHepanpHOro mpokypopa
VYkpainu abo HOro 3acTyIHUKA,

— BU3HAUYCHO, I[0, BUXOJSYM 3 TPHUHIMIY MPABOBOI JEPXKABU IIOJUHI Ta
TPOMAJITHUHY [I03BOJICHO BCE, IO HE 3a00POHEHO 3aKOHOMY, PETJIaMEHTYBaHHS
TISUTHHOCT1 3aXMCHUKA MO0 «IPOBAKEHHS 3aXUCTY» JOLUIBHO 3IIMCHIOBATH HE
IUISXOM  PO3pOOKH  Mojenel  IopuaudHoi QopMu  [miii  3aXHUCHUKA, IO
3a00pOKpaTU3yBaJIo O WOro MisVIBHICTh, a IUISXOM BCTAaHOBJICHHS 3a00pOH 1
0oOMeKeHb MO0 Ail, AKi HE CIPHUSIOTH MPABOCY/II0 UM 3a4iNMaioTh MpaBa i CBOOOIU
IHINUX JIIOJIEN,

dicmaino noodanbuio20 po3GUMKY:

— TPOMO3UIIII IMIOJO0 3aKOHOJABUOTO pPETJIaMEHTYBaHHS 3iMCHEHHS (YHKIII
3aXUCTY;
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— MPOMO3HUIlll 1 PEeKOMEHJaIlll MOA0 BIOCKOHAJICHHS MPAKTUKU iSUIBHOCTI
3aXMCHUKA 100 3a0e3MeYeHHs MpaB 1 cBOOO/ Mi03PIOBAHOIO Ta 0OBUHYBAYEHOTO B
KpUMIHaJIbHOMY Tpolieci YKpaiHu;

— Opomo3uuii MmMoA0 PO30YJOBU IHCTUTYTY 3aXUCTy B KOHTEKCTI PO3POOKH
HoBOro I[Ipoekty KpumiHampHO-TIpOIIECyalbHOTO KOJEKCY YKpaiHW 3 ypaxyBaHHSIM
YUHHUX MIDKHAPOIHO-IPABOBUX AaKTIB 1 MPEIEACHTHOI MPAaKTHKA €BPOMEHCHKOTO
CyZy 3 TIpaB JIIOJIUHHU;

VOOCKOHAIEHO !

— TMOHATIMHUNA anapaTt IOPUAMYHOI HAyKW; BaXJIHMBl IOPUAMYHI AEQIHILII:
«(paxiBenp y Tany3l mpaBa», «rapaHTli ASUIBHOCTI 3aXUCHUKA», <«IHCTUTYT
aJIBOKATCHKOT'O PO3CITITYBaHHS;

— KOHUEMI[I0 BJOCKOHAJIEHHS JISJIBHOCTI 3aXUCHUKA B PI3HUX CTaaisaX
KPUMIHAJIBHOTO TIPOIIECY.

IIpakTHyHe 3HAYEHHSI OJeP:KAHUX Pe3yJbTaTIiB IOJIITa€ B TOMY, IO BOHU
CTaHOBIIATH K HAYKOBO-TCOPETUYHUM, TaK 1 MPUKIATHUHN THTEpEC, 30KpeMa y:

— HaAyKOBO-JOCHITHIA cdepi — SK OCHOBA JUIS TIOJAJBIION0 HAyYKOBOTO
JOCJIIJDKEHHsT TIpo0JieM JisSTbHOCTI 3aXMCHUKA I0JI0 3a0e3MeueHHs MpaB 1 cBO0O
1I03pIOBAHOTO Ta OOBUHYBAYEHOTO B KPUMIHAJIBHOMY TIpolieci YKpainu;

— TPaBOTBOPYIM MISTIBHOCTI — JJI BJOCKOHAJCHHS YMHHOTO Ta PO3POOKH M
NPUAHITTS HOBOTO KpHMiHAIBHO-TIPOIIECYAIbHOTO KOJeKCY YKpainu. 30kpema, B
poOOTI MOKa3aHO MOXJIMBOCTI BTUICHHS B  HalllOHAJbHE 3aKOHOJIABCTBO
€BPOIEHCHKUX MPABOBUX CTAHAAPTIB Y Tally31 3aXUCTY MpaB JIIOIUHU;

— TIPaBO3aCTOCOBHIM IISJIBHOCTI — y MPaKTHI CIAYUX, 3aXUCHUKIB, CYIIIB
0710 OUThII €(EKTUBHOTO 3aXUCTy IMPaB 1 3aKOHHUX IHTEPECiB MiJO3PIOBAHOTO Ta
0OBHHYBauY€HOTO;

— HaBYAJIbHOMY TIpolleCl — TMpU IMIATOTOBII MIAPYYHHKIB, HABYATBHUX
OCIOHUKIB, HABYATLHO-METOAMYHUX MaTepiaiiB J0 JICKIIH 3 Kypcy «KpumiHaapHUMA
npoiec YKpainu», « AnBokaTypa YKpaiHu» Ta 31 CIElKypcy «AKTyallbHI mpoOaeMu
KPUMIHAJIBHOTO TPOIECy Y KpaitHM.

PesynbpTaTil nmcepTamiiHOTO JOCHIPKEHHS BpaxoBaHI NMPH BHECEHHI 3MIiH 10
gyuaHoro KIIK Vkpainm, dopmymoBanHi okpemux mojoxeHb Ilpoekty KIIK
VYkpainu (peectp Ne 1233) Tta mpu po3pobii mpoekty 3akony Ykpainu «IIpo
anBokatypy» (Axt BrpoBamxeHHs Ne 04-30/18-7499 Bix 17.11.2009).

Anpodamnisi pe3yabraTiB jgociaizkeHHss. OCHOBHI TIOJIO)KEHHSI Ta BHCHOBKHU
acepTallii OOrOBOpPEHI Ha MDKHAPOJHMX Ta BCEYKPATHCHKUX HAYKOBO-TIPAKTHYHHX
KoH(pepeHIisix: «KpumiHamicTHUHI Ta MpolecyalibHI POOJIEMH, 110 BUHUKAIOTH i 9ac
nmpoBeAicHAS cmimunx Jii» (M. lonersk, 2006); «Icropis mumiiii YkpaiHu: MuHYyIE 1
cydacae» (M. [BaHo-®pankiBcbk, 2008); «Tpancdopmariis OPHINIHOT BiIMOBIIATBHOCTI
Ha CyJacHOMY eTarli po3BHUTKY cycrniibcTBay (M. JloHenpbk, 2008), « AkTyanbHi MATaHHS
ropuaraHoi Hayku» (M. Teprominb, 2008), «Pa3Butne rocynapcTBEHHOCTH W IpaBa B
Ykpaure: peanvu u iepcriekTuBby (M. Cimpepormois, 2009).

Iyoaikauii. 3a pesynpTaTaMu AOCHIIHKEHHS OMyOJiKOBaHO MOHOTrpadit, 7
cTaTeil y BumaHHAX, 3aTBepkeHnX BAK Ykpainm sik haxoBi 3 OpUINYHUX HAYK, Ta
S Te3 JOMNOB1ACH HA HAYKOBO-MPAKTUYHUX KOH(EPEHIIIsIX 1 ceMIHapax.
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Crpykrypa aucepramii: /[uceprarisi ckiiajaeTbesi 13 BCTYIy, 3 pO3AUIIB, IO
BKJIIOYAIOTH 7 MIAPO3/LIiB, BUCHOBKIB, JOAATKIB Ta CMHUCKY BUKOPUCTAHUX JIXKEper.
3aranpHuil 00csr aucepTalii CTaHOBUTh 212 CTOPIHOK, 3 SKUX OCHOBHOI'O TEKCTY —
163 cropinku, noaatku — 10 CTOPIHOK, CIMCOK BUKOPUCTAHUX JKEpeN — 29 CTOPIHOK
(277 naiimeHyBaHb ).

OCHOBHUM 3MICT

Y Berymi OOIPYHTOBYETHCS aKTYyalbHICTh TEMH, BHU3HAYAIOThCA MeETa Ta
3aBJIaHHs JOCTiKEHHS, IOr0 HayKOBa HOBH3HA, TEOPETUYHA Ta MPAKTUYHA IIHHICTD,
HABOJATHCS AaHl IPO MpaKTUYHE 3HAYEHHs, anpoOaliio Ta MyOJiKalio pe3yiabTaTiB
JIOCITIKEHHS.

Po3nin 1. «3axucT Ta npouecyajibHUH CTATYC 32aXMCHUKA Y KPUMIHAJIbHOMY
npouec» CKJIaJaeThCs 3 TBOX MiIPO3ALTIB.

Y nioposzoini 1.1. «@yuxyia ma cy6o’ekmu 3axucmyy IOCTKYIOTHCA TPOOIeMHU
3axHCTY, HOTO 3B'I3KYy 3 OOBUHYBauEHHSM, IPOIECYaTbHOI perjaMeHTallii BAKOHAHHS
¢yHKIIT 3aXMCTy, BHM3HA4YeHHS Koja oci0, sSKi MOXYTb OyTH 3aXHCHHUKaAMHU Y
KpUMIHAJILHOMY TIPOILIECi.

JlucepTaHT poOUTh BUCHOBOK, IIO TMOHSTTS «3aXHCT» HEOOXiTHO BU3HAYATH SIK
CBIZIOMY, IIJIECTIPSIMOBAHY AISUTBHICTD SIK CAMOT0 OOBHMHYBAau€HOTO (I1JJ03PIOBAHOI0),
TaK 1 3aXMCHUKA Ta 3aKOHHOTO MPEJCTaBHUKA, CIIPSIMOBaHY Ha BHUSBJIECHHS OOCTaBUH,
0 CHOPOCTOBYIOTH a00 TMOM’SKIIYIOTh OOBHHYBAa4Y€HHS, BHUKIIOYAIOTh YU
OM’ IKIIYIOTh  BIJIMOBITQIBHICTh Ta TIOKApaHHS 1 CHPHUSAIOTH OXOPOHI TpaB Ta
3aKOHHUX 1HTEPECIB MiJ03PIOBAHOTO, OOBHHYBAYEHOTO, MiJACYIHOT0, 3aCy/XKEHOTO 1
BUIIPABIAHOTO, CIIPUSAIOTH 3aCTOCYBAHHIO IHCTUTYTY peadiiTallii HEBUHYBaTOTO.

CTBepIKYy€eThCS, 10 MOHATTS 3aXUCTY JOIUIBHO PO3IIIANATH Y MaTepialbHOMY
Ta (OpMaIbHOMY 3HAYECHHSX, OCKUIBKHM y MaTeplaJbHOMY 3aXHCT SBJSE COOOIO
BIJINOB1/Ib HA OOBMHYBAaYCHHS, IKa CTBOPIOE COOOI0 CYKYITHICTB MPOIECYyaThbHUX TIPaB
Ta 3aco0iB, CIPSIMOBAaHWX HA OTOPOJDKCHHS HEBUHYBATOCTI ITIO3PIOBAHOTO YH
0OBHMHYBAYEHOTO, a TAKOXK OE3MOCEepPEeTHE TPABO IT1I03PIOBAHOT0 Ta OOBHHYBAYE HOT'O
Ha 3aXHCT, a y (HOpMaJIbHOMY 3aXHCTOM € MPABO MIJO3PIOBAHOTO Ta OOBUHYBAYEHOTO
MaTH Ta BUTbHO BHOMpATH 3aXMCHUKA CBOIX MpaB 1 3aKOHHUX 1IHTEPECIB.

[linnano xputuili, chopmynboBaHe y 3akoHi Ykpainu “Ilpo amBokatypy”
MOJIOKCHHS, BIAMOBIIHO JI0 SIKOTO aJBOKaTypa pO3TISIAETHCS SIK JOOPOBLIbHE
npodeciitHe Tpomanceke 00’€aHAHHS. Y 3B’S3Ky 3 IIUM aBTOP MPOTOHYE OLIBII
BJaje, HA WOro NYMKY, BHU3HAUCHHS aJBOKaTypu: “AnBokatypa € mpodeciiHuM
CIIBTOBApPUCTBOM aJIBOKATIB 1 K IHCTUTYT TPOMAJICBKOTO CYCITUJICTBA HE BXOJHTH /10
CUCTEMU OpTaHiB JEP)KABHOI BJIaJId Ta OPTaHiB MICIEBOTO camMoBpsmyBaHHsa . Kpim
TOTO, y IIbOMY 3aKOHI 3aIPOIIOHOBAHO 3a3HAYMTH, 110 aJBOKATChKa JISJIBHICTH HE €
M TPUEMHHIIBKOIO.

[Tin momoxennsm cr. 44 KIIK VYkpaimm npo Te, MO «3aXUCHUKOM B
KpUMIHAITEHOMY TIpOIeci Moxe OyTu Oyab-skuii (paxiBerp B ramxysi mpasa, SKIIO 3a
3aKOHOM BIH Ma€ MpPaBO Ha HAJaHHS MPABOBOI JOMOMOTH» CIiJl PO3YMITH K TE, IO
«3aXMCHUKOM B KPUMIHAJIBHOMY IpOIeCl MOKe OyTH OyIb-iKui (axiBellb B Traity3i
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npaBa, KU OTpPUMAaB IOPUJIMYHY OCBITY 3a CHELIAIbHICTIO «IPAaBO3HABCTBOY
KBaJII(PIKALITHOTO PIBHS HE HIKYE CHELIaiCTa, 00 AKOro HeMae 3a00pOHH Ha
3niiCHEHH (YHKIT 3aXMCTY 1 AKIIO HEMae MepedayeHuX 3aKOHOM IMiJCTaB IS
HOro BIIBOY UM YCYHEHHS BiJl y4acTi y CIIpaBl SIK 3aXUCHHKA.

[Iponionyetrbcst BHecTH 3MiHM 1 gomoBHeHHS 10 IloctanoBu Ilnenymy
BepxoBuoro Cyny VYkpainu Big 24 xoBtHs 2003 p. No 8 «IIpo 3acrocyBaHHs
3aKOHOJIaBCTBA, sIKE 3a0e3Ieuye MpaBO Ha 3aXHUCT Y KPUMIHAIBHOMY CYJOYMHCTBI»,
AKUMU TPUBECTH IOPUIAUYHY TPAKTUKY Yy BIINOBIAHICTH 13 MPELEACHTHOIO
MPAKTUKOI €BPOMEHCHKOTO CYAy 3 MPaB JIIOJAWHHA Ta HAJIaTH BiIITOBITHE TIIyMaueHHS
cT. 44 KIIK Ykpainn.

OOrpyHTOBaHO TBEP/UKCHHS, IO SK 3aXUCHUKU JIOMYCKAIOThCS OCOOH, SIKi
MarTh CBIJIOIITBO MPO MPABO Ha 3aHATTS aJBOKATCHKOIO JISUIBHICTIO Ta 1HII (axiBIli
B ramysl mpaBa, HIOJ0 SKMX Yy 3aKOHI HeMmae 3a00pOoHM Ha 3A1MCHEHHS (YHKIIT
3axucTy ab0 HemMae OOCTaBHH, 3a HAsSBHOCTI SKWX BOHHM, 3TiIHO 3 3aKOHOM,
HJISITal0Th BiABOAY BiJl BUKOHAHHST 00OB'SI3KIB 3aXHMCHUKA.

JlucepTaHT BBa)kae 3a JOIUUIbHE HA PIBHI MICT 1 palOHHUX LIEHTPIB CTBOPHUTH
JIEp’KaBHY CIYKOYy 3aXHCTY — «3€MCBKY CIy>KOy IOPUAMYHOI JOTIOMOTH», B (PYHKIIIT
SKOT BXOAWJIO O HaJaHHS TMPaBOBOI JIONIOMOTH Yy KPHUMIHQJIBHHX CIIpaBax
Maso3abe3neyeHuM rpoMaisiHaM 3a PaXyHOK KOIITIB MICHIEBHX OIOJKETIB.

Y niopo3zoini 1.2. «IIpobiemu yOOCKOHANEeHH cmamycy 3aXUCHUKa ma eapanmii
1020 OisnbHOCMIY» PO3TIIAIAIOTHCS MPOOJIEMHI MUTAHHS CTOCOBHO MPOIECYATIbHOIO
CTAaHOBHIIA 3aXMCHUKA Ta 3MIITHEHHS rapaHTiid HOTo MiSUTBHOCTI.

ABTOpPOM TPOMOHYETHCS B HOBOMY KpHMiHanbHO-TIPOIECYaIbBHOMY KOJEKCI
VYkpaiau, 3akoni Ykpainu “IIpo anBokatypy”’ YCYHYTH ICHYHOUI OOMEKEHHS
npodeciiiHoi aJBOKATChKOT [ISNIBHOCTI CTOCOBHO 3aXHUCTy TIpaB Ta 3aKOHHHUX
IHTEpEeCiB MiA3aXUCHOTO.

AKIICHTY€TBCS yBara Ha TOMY, IO 3aKOHOJIABUOTO YTOYHEHHS IMOTPEOYIOThH
nosoxkeHHst 1. 3 4. 2 c1. 48 KIIK Ykpainu, siki peramamMeHTyroTh 00’€M MarepiaiiB
KPUMIHAJIBHOT CIIpaBU, 3 SKUMU Ma€ TPaBO 3HAMOMUTUCA 3aXUCHUK IICIS HOTO
JOIYCKY JI0 y4acTi y cupaBi. Y 3B’S3KY 3 IIUM JUCEPTAHT MPOTIOHYE II€ MOJOKECHHS
JIOTIOBHUTH TIEPEIIKOM MaTepialliB, 3 SKHMH 3aXHCHHUK Ma€ MpPaBO O3HAHOMHUTHUCS
ITICTISL HOTO JIOMYCKY J0 3aXHUCTY.

[3 onuTanux AucepTaHTOM anBOKaTiB 87% 3asBWIIM, IO MPU BUKOHAHHI HUMHU
GyHKITIT 3aXHCTY MiIO3pIOBAaHUX Ta OOBMHYBAYCHUX BOHH CTHUKAIHUCS 3 MPOOIEMOIO
HaJaHHs iM I O3HAHOMJICHHS MaTtepialliB JOCYIO0BOTO CHIiACTBA, HEOOXITHHUX IS
OCKap>KeHHS 3aCTOCOBAHUX 3aMOODKHUX 3ax0/iB, a 37,1% onuTaHuX 3a3HAYWIN, IO
CITT4l HE 3aJI0BOJIBHSIM iXHI KJIOTOTAHHS IOJI0 BUKOHAHHS IMPOIECYaJbHHUX i,
CIpSIMOBaHMX Ha OTPMMAaHHS HOBHX JOKa3iB y CIIPaBi.

OOIpyHTOBYIOTBCS ~ TBEP/KEHHS NP0 HAJaHHS MOXIIMBOCTI  3aXUCHUKY
OCKap>KUTU J0 Cymy Oyap-sike pIIIeHHS OpraHiB JOCYAOBOTO CIIJICTBA Ta PIlICHHS
CyIy B amleNAIifHOMY TOPSJIKY, SKi 0OMEXYyIOTh Horo mpodeciiiii Ta mpoiecyaibHi
mpasa.

JluceptanT poOUTH BUCHOBOK, IO MPH MiATOTOBIII Ta MPUHAHATI 3aKOHY YKpaiHU
“IIpo anBokaTypy” HEOOXIJHO 3aKpIMUTH HOPMATUBU BCTAHOBJICHHS PO3MIPY
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TOHOpapy aJBOKaTa, SIKUM 3ajieaTUME Bij CKIIAIHOCTI PO3KPUTTS 3JI0YMHY, CTPOKY
Ta 3ac001B, HEOOXITHUX I 3IIMCHECHHS aJBOKATOM CBOIX 00O0B’S3KiB. Takox CHif
BCTAHOBUTU MIHIMAJIBHUN Ta MaKCUMaJbHUN pO3MIp TpOIIOBOi BHUHATOPOIH
aJIBOKaTy.

[Ipu BU3HAYEHH] PO3MIPY OIUIAT JIEPKABOIO MOCIYT 3aXUCHUKA Y KPUMIHAIbHUX
cIpaBax, KOJM TakKl MOCIyrd mMano3ade3nedeHuM ocobaM HaJaBaluCh aJBOKATOM YU
HIIMM  (axiBueM Yy ramy3l IMpaBa, JAOUUIBHO ICTaHOBIIOBaTH Tapudu, sKi
3aCTOCOBYIOTBCS II0JI0 MPEICTABHUKIB Y CyJll €BpONENHCHKUM CYJIOM 3 MPaB JIOAUHH.

[Ipononyetbest nonoBuuTH KIIK YKpainu HOBOIO CTAaTTEIO TAaKOIO 3MICTY:

«IIpodeciiini mpaBa, 4ecTb 1 TIIHICTb 3aXUCHUKA OXOPOHSIOTHCS 3aKOHOM.
3a0opoHsieTbess OyAb-sike BTPY4YaHHS B JISUIbHICTh 3aXMCHUKA, BUMAaraHHs BiJ
3aXMCHUKA BIJIOMOCTEH, sIKl BIH OTpUMAaB Bij Mi3aXUCHOI 0COOM. 3 TaKUX MUTaHb
3aXUCHUK HE MOXE OYTH JOMUTAHUU SK CBIJIOK.

JIOKyMeHTH, TMOB'sI3aHiI 3 BUKOHAHHSM 3aXHCHUKOM JIOPYYCHHS, HE ITiJIATAIOTh
OTJISI/TOB1, PO3TOJIONICHHIO UM BIUIYYEHHIO 0€3 MOoro 3roiu.

3a00pOHSAETHCS MPOCTYXOBYBaHHS PO3MOB 3aXUCHUKA BiU-HA-BIY 3 MMI3aXUCHOIO
0c00010, a TAKOXK MPOCIYXOBYBaHHS Oy/Ib-sIKUX TeNe()OHHUX PO3MOB 3aXUCHUKIB YU
OyIb-siKe 1HILIE 3HATTS 1HPOpPMAIIil 3 TEXHIYHOIO KaHATY 3B’ SI3KYy 3aXMCHHUKA.

He mosxe OyTu BHECEHO MOJAHHS OPraHOM JI3HAHHS, CJIIIUYUM, MPOKYPOPOM, a
TaKO)K BUHECEHO OKPEMY yXBally Cyay IIOA0 MPAaBOBOI MO3UIII{ 3aXUCHUKA Y CITPaBi.

3aXUCHUKY TapaHTYETHCS PIBHICTH MPaB 3 IHIIKUMU YYaCHUKAMU MIPOLIECY.

KpuMminanpHa crmpaBa TOpOTH 3aXWCHHKA MOXKe OyTH TMOpyIIeHa TiIbKU
['enepansHUM POKYpOpoM YKpainu abo Horo 3aCTyIMHUKaMHU.

[IpuTsarHeHHs 70 KPpUMIHAIBHOT BiJIMOBITATBHOCT] 3aXUCHUKA MOXJIMBE TUIBKH 3
no3Boily YnoBHOBaxkeHoro BepxoBnoi Panu 3 mpaB moaunu ta KomiteTy 3 muTaHb
npaBocyaas BepxoBHoi Pamu VYkpainu 3a momannsMm ['eHepanbHOro MpokKypopa
YKpaiHu 4d MOro 3aCTYITHUKAY.

Po3ain 2. «/lisnbHicTh 3axMCHMKA 1100 3a0e3medveHHsI MpaB i cB0OOOI
MiI03pPIOBAHOTO0 Ta OOBMHYBAYE€HOr0 HA JOCYJAO0BHX CTAAiiX KPHUMIiHAJBLHOIO
npoiuecy» CKIaTaA€ThCS 3 ABOX IMIPO3ILTIB.

Y niopozoini 2.1. «36upanns i 00CniodxiceHHs 00KA31I8 3AXUCHUKOM. IHCIUMmMYm
A0BOKAMCHK020 PO3CNI0Y8AHHA a00 NPOBAOINHCEHH 3AXUCMY»  TOCTIIKYIOThCS
po0IeMH JT0Ka30BO1 MISIIBHOCTI 3aXMCHUKA Ta HOT0 MPOTHAIT HE3aKOHHUM 3aco0am
30UpaHHs JOKa31B CIITYMMHU OpraHaMHu.

3BepTaeThCs yBara Ha Te, IIO KOHIIEMIliA TPOBAKEHHS 3aXUCTy Mae OyTH
30amaHCcOBaHa 3 MPUHIIMITAMY TTPABOBOI AeprKaBH, sIKi MAJATAIOTh peaiizaiii y chepi
MPaBOCY//IS Ta TOKA30BUM IIPABOM Y IILJIOMY.

3m00yTi emMmipudHi JaHl CBig4aTh, MO0 y CAYIA Ta CYJOBIM MpaKTHUIl HE
BUKJIFOUYCHI BUMAAKWA OE3MMiICTABHOTO BIAXWICHHS KJIOMOTaHb 3aXWCHUKIB, IO
3a3BUYail HE CIpHUsE 3a0€3MEeUYEHHIO0 BCTAHOBJICHHS ICTUHHM Ta 3aXUCTY IIpaB 1 CBOOO
monuHA. Tak, ONWTYBAaHHS aJBOKATIB IIOKa3alo, IO Ha JOCYJOBOMY CIIJICTBI
KJIOTIOTaHHS aJIBOKATIB, K1 MOTIM 3aJ0BOJILHSIMCA CyJdaMH, Maiu miciie y 84,2 %
BUIAIKIB.
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JlucepTaHT KPUTUYHO CTAaBUTHCA JIO TOJOKEHb UYWHHOTO 3aKOHOJAaBCTBA,
BIIMOBIIHO /O SIKUX 3aXUCHUK HE BIOpPaBl CaMOCTIHHO 3A1MCHIOBATH CIIIYUX 1
CYyIOBUX [ 1I00 30UpaHHS 1 MEpEeBIpKM JI0Ka31B, OCKUIBKM L€ 33 YUHHUM
3aKOHOJJAaBCTBOM € BUKJIIOUYHOIK KOMIIETEHIIIEIO CIIAYMX OpraHiB, MPOKypopa, CyAji
Ta Cyay. ABTOp BBa)kae 3a HEOOXIJHE HAJaTH MPABO CaMOCTIMHO 1 BUIBHO
3MIACHIOBATU ISl 3A00YTTS JOKa3iB OyIb-sKI IOPUIWYHO JOMYCTUMI i («BJIacHE
MIPOBAIPKEHHS 3aXMCHUKAY), 3a00POHSIOUN MPHU IIbOMY 1, SIKI Maji O MPUMYCOBHI
XapakTep, OOMeXyBaJu IpaBa 1 CBOOOJIM IHIIMX YYACHHUKIB Mpolecy, OyIb-iKUX
¢13uuHuX 1 ropuauyHuX oci0. OkpeMo JOLUIBbHO TNepen0adyuTH MOXKIHUBICTh
IPOBAXKEHHS €KCIIEPTU3H HAa BUMOT'Y 3aXHMCHHUKA.

[IponioHy€eThCcsl 3aKpiUTU B 3aKOHI HOPMY, 3TIIHO 3 SKOI TMOKJIACTH Ha
3aXHCHUKA 000B’SI30K MPH 3700yTTi JOKA30BUX JAHUX BKUBATH HEOOXITHUX 3aX0J1B
ix (ikcauii 1 JOKYyMEHTYBaHHS, sIKi 3a0e3neuyBanu 0 30€peKeHH 1X 10Ka30BO1 CHIIH,
MO>JIMBICTh BU3HAUCHHS JOMYCTUMOCTI JIO CIIPaBH 1 IOCTOBIPHOCTI.

Y niopozoini 2.2. «3axucm npu 3acmoOCY8AHHI IHCMUMYMY 3AMPUMAHHILY)
JOCJIJKYBAJIMUCh TTPOOJIEMHI MTUTAHHS 3aXHCTY MPaB TPOMAJISIH 11T Yac 3aTPUMaHHSI
Ta B3SITTS ITiJT BApTYy.

Ak cBiAUMTH TpakTUKa EBPONEUCHKOrO0 Cyay 3 MpaB JIOJAUHU, HAWOLIBII
NOIIMPECHUMHU B YKpaiHi MpaBOMOPYIICHHSIMH, Ha SIKi MOCHJIAIOTHCS 3asSBHUKU —
rpoMajsiHd  YKpaiHu, 3BEpTalOYUCh N0 E€BPONEHCHKOro Ccyny, €: 0e310Ka30Be
3aTpUMaHHs 0Ci0 a00 MOPYIIEHHS IpaB i1 Yac 3aTPUMaHHS Ta B3ATTS i BapTy.

AHKeTyBaHHsS aJBOKaTiB Moka3ye, mo 92,9% 3 HuX crukanuca 3 (axramu
HEHaJIaHHs M JIOCTYIy 0 0co0H, sika Oysa (DakTUYHO 3aTpUMaHa Ha MICII 3JI0YHUHY
YM 3 MOJIMYHUM Ta JOCTABJIEHA JO OpraHiB Ji3HaHHS, 1 sfKa MOTpeOdyBana MpaBOBOi
JIOTIOMOT!.

ABTOp BHUCJIOBIIIOE TBEP/IKEHHS NPO HASBHICTh Yy UYMHHOMY 3aKOHOJABCTBI
BEJIMKOI KUTBKOCTI HEY3TOJKEHUX IMOJI0XKEHb, 5K1 K IMKOJIAThH 3aXUCTY, TaK 1 MOXKYTh
OyTH BHUKOPHCTaHI Ha KOPHUCTh 3axucTy. 3okpema, y cr. 94 KIIK Vkpainu
3a3HAYAETHCS, IO OJHUM 13 TPHUBOIIB JIO MOPYIICHHS KPUMIHAJIBHOI CIIPAaBH €
«ITOBIIOMJICHHS TPEJICTABHUKIB BJIaJH, TPOMAJICBKOCTI a00 OKpEeMHUX TPOMAJISH, SKi
3aTpUMaNIM Mi03PIOBaHy 0CO0y Ha MICIl BYMHEHHS 3JI0YHMHY a00 3 MOJIUYHHUM...»;
cT. 149 KIIK VYkpainu Ha3uBae 3aTpuMaHHS TUMYACOBHM 3aMO0DKHUM 3aX0JI0M, ajie
B cT. 106 KIIK Ykpainu mincraBu 3aTpuMaHHs (DaKTHYHO BUSHAYAIOTHCS K MIACTaBU
3aXOTUICHHSI 0COOM Ha MICIIi 3JI0YMHY YU 3 MOJTHYHUM.

JlucepTaHTOM TIATPUMAHO TMPOMO3UIII0 IIOAO BIOCKOHAJICHHS MPABOBOTO
PETYIIOBaHHS 3aTPUMaHHS IUIIXOM OKPEMOTO pPErjiaMeHTYyBaHHS «3aTpUMaHHS
0co0M Ha MiCIIl 3MI0YMHY YH 3 TMOJUYHUMY» SK CIIT40i Jii 1 OKpeMOro BU3HAYCHHS
3aTpUMaHHS K 3aM001KHOTO 3aX0Ay — «THMYACOBE B3STTS i BapTY».

CTBepIKY€eThCSA, MO0 BHUKIAAEHI B KPUMIHAJIBHO-TIPOIECYAIbHOMY 3aKOHI
MiACTaBM 3aTPUMaHHA 3aXHCHUK Ma€ pO3TISAJaTH TUIBKKA K MIACTaBH IS
3aXOIUICHHS Ta JOCTABJICHHS MiJO3PIOBAHOTO B OPTaH Ji3HAHHS 3 METOIO 3'sICyBaHHS
0o0CTaBHH CIpaBH, SK TMIJCTaBH MPOBEACHHS CIIAY0i diil «3aTpUMaHHS Ha MicCIi
3II0YMHY» («3aTpUMaHHS 3 MOJMYHUMY), COPSIMOBAHOI Ha 3aro0IraHHs 3JI0YMHY Ta
3aKpIIJIEHHS HOTO CIiJiB, @ B pa3i 3aCTOCYBaHHS iX JUIsl B3STTS OCOOM IiJl BapTy, O0e3
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HAsSBHOCTI IHIIMX O€33alepeyHrX J0Ka31B BUMHEHHS MiJ3aXUCHOI0 0CO00I0 3JI0UHHY
— 0€e3 3BOJIIKaHb OCKap>KyBaTH 3aKOHHICTh 3aTPUMAHHS B CY/II.

ITponionyetbes yactuau 2 ta 3 cr. 106 KIIK Ykpainu BUKIaCTH TaKUM YHUHOM:
«IIpo KOXHMI BHMMANOK 3aTPUMaHHA OCOOM, MIAO3PIOBAHOI y BUMHEHHI 3JIOUHHY,
OopraH Ji3HaHHS 3000B'sI3aHUM CKJIACTH MPOTOKOJI 13 3a3HAYEHHSIM T1JCTaB, MOTUBIB,
IHS, TOJIMHU, POKY, MICSLS, MICIS 3aTpUMaHHS, PO3’SICHEHHSM Mi03pIOBAaHOMY Y
BUYMHEHHI SKOTO 3J0YMHY BIH MIJIO3PIOETHCS 1 3a AKOK CTAaTTEI0 KPUMIHAIBHOTO
3aKOHY KBali(PiKyIOThCA HOro [ii, MOSCHEHb 3aTPUMAHOr0, 4Yacy CKJIaJaHHS
MIPOTOKOJIY MPO PO3'SICHEHHS Mi03PI0OBAaHOMY B MOPSIKY, Iepe10adyeHOMY YaCTHHOIO
apyroto crarti 21 nporo Koaekcy, npaBa MaTi mo6ayeHHs 13 3aXHUCHUKOM 3 MOMEHTY
3arpuManHs. [IpoTokon nianucyeTbes 0co0010, sika Horo ckiana, i 3aTpuMaHuM.

Komiss mpotokomy 3 pO3’SICHEHHSIM 3aTpUMaHOMYy CYTI MII0O3pH  YH
OOBHHYBAYCHHS, 3 TIEPEIIIKOM TpaB Ta 0OOB'I3KiB HETAtHO BPYYa€ThCS 3aTPUMAHOMY
1 HAMPaBJIETHCS IPOKYPOPY».

[TigKpecToeThCsl BAXKIIMBICTD CKJIAJIOBOTO €JIEMEHTY 31MCHEHHS 3aXUCTY - Oecif
aJiBOKaTa 3 IMI03pIOBaHWM, OOBHHYBAaYCHHMM, ITJ] Yac SKUX WHOMY HAaJIalOThCs
KOHCYJIbTaIlli 3 TPaBOBUX IHUTaHb, HAMIYa€ThCs TIpaBOBa TIO3MIliSI Yy CIpaBi,
3’SICOBYIOTbCSI OOCTaBUHU, IO CIPHUSIOTH 3aXUCTY, OI[IHIOIOTHCS 310paHi JOKa3H, fAKi
HiITBEPDKYIOTh BUHY, Ta aHATI3YKOTHCS JOBOJIU, SKi IX CITIPOCTOBYIOTb.

Po3min 3. «3ailicHeHHsl 3aXMCTY NP CYI0BOMY pO3IVIsili CHpaBW»
CKJIAJIA€ThCS 3 TPHOX MiIPO3/ILIIB.

Y niopozoini 3.1. «Memoouxka ma 3acobu 30iUCHEHHS 3aXUCMY NPU CYOOBOMY
po3enadi  cnpasu 8 YM0OBAX 3MA2ANbHOCMI CMOPIH» PO3TISAAAIOTHCS MMHUTaHHS
peanizarii y cdepi mpaBoCyas MPUHIIAITY 3MarajibHOCTI CTOPIH.

ABTOp KpUTHYHO CTaBUTHCS 110 Ti€l oOctaBuuy, mo Hi Koncruryiis, Hi KIIK He
MICTSITh CHEIiaIbHOI HOpMH, sika © TpOroJiolryBajia ¥ TapaHTyBaja 3A1MCHEHHS
IPUHITMITY 3MaraJibHOCT1 CTOPiH 3 MOMEHTY MOPYIIEHHS] KPUMIHAIBHOT CITPAaBH aX 10
il HaIXOKEHHS JUIS PO3TIIALY B CY/L.

Huceprantom mniaTpumano mnpoekT KIIK VYkpainu, BHeceHuil HapoIHUMH
nenyratamu [.A. BacunwseBum, B.P. Moiicukom, O.M. bannypkorwo Ta iHIIUMH B
YJaCTHHI peaiizalii MPUHIIUITY 3MaraJibHOCTI CTOPIH Ta 3A1HCHEHHs (YHKIIT 3aXUCTY
B CYJIOBOMY PO3IJISI/Ii CIIPaBH.

BucnoBieHo aymKy, BIAMOBIIHO M0 SKOi CyH, NMparHy4d 10 BCTAHOBIEHHS
ICTUHU y CIpaBi, HE MOBHHEH MIAMIHATA CTOPOHM Yy BIANIYKAHHI Ta JOCHIIKEHHI
JI0Ka3iB, a JIMIIE Ma€ HaJaTH OOBHHYBauy Ta 3aXHCHUKY, SIKI BHUCTYMAlOTh HOTO
MOMIYHMKAMHU, y TIOIMIYKY ICTMHH, MaKCUMAJIbHO CIPHUATIUBI YMOBH ISl HaJaHHS
JI0Ka3iB, 3a3/ajierilb He TUCHYYM Ha XiI X JOCHIIHPKCHHS CIPSMOBAHICTIO CBOIX
3anmuTanb. lle, 30Kpema, CTOCYEThCS MHUTAHHS TOBEPHEHHS CY/IOM KPHUMIHAJIBHUX
CIpaB Ha JOJATKOBE pO3CHiNyBaHHA. SIK TOKa3yloTh pe3yiabTaTH BUBUYCHHS
KPUMIHAJBHUX CIIPaB, OCTAHHI HAMPABISIACS CYyIOM Ha JIOJIATKOBE PO3CIITyBaHHS Y
21 % BumaKiB.

Mix TuM OyJie MpaBUIBHUM, SKIIO B CUTYaIlii, KOJIM OpraH Ji3HAHHS, CJITUNMA
ab0 TIPOKYpOp Ha JIOCYIOBOMY CIIJICTBI JOIYCTHJIM CYTTEBI MOPYIIECHHS 3aKOHY, SKi
HEMOXJIMBO YCYHYTH B CYJOBOMY 3acifiaHHi, a00 HEAOTPUMAIIUCS MPOLECyalTbHOT
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dbopmu mix yac 30UpaHHs J10Ka3iB, 110 TATHE 32 COOOI0 BU3HAHHS (DAKTUYHUX JTAHUX
HEJIOMYCTUMUMU 10 BUKOPUCTAHHS SIK JIOKA3iB, a y CIIpaBi 3aJIUIIAIOTHCS HE YCYHYTI
CYMHIBM WI0JI0 BHHYBATOCTI OOBMHYBAaY€HOIO, TO CYyH, KEPYIOUHUCh MNPUHIIMIIOM
Mpe3yMIIIii HEBUHYBATOCTi, TOBUHEH BUHECTH BUIIPABIyBATHHUI BUPOK.

VY 3B’s3Ky 13 3a3HAYEHOIO JIYMKOIO 3alpONOHOBAHO JJisi BUPIMICHHS MUTAaHHSA
I0JI0 HaJaHHS CyJOM CaHKLIA Ha i, SIKI CYTTE€BO 3BYXYIOTh IpaBa IPOMaJsH
(oOmryK, oruisi, BUIMKa Ta apeliT), Ipy CyAax BBECTH MOCAAY CYIi-CIITY0TO, IKUN 1
MMOBUHEH OY/Ie ITUM 3aiiMaTHCS.

Jlnis 3a0e3meueHHsl CTOPOHAM Y CIpaBi CIPUATIMBUX YMOB /ISl HAJaHHS JT0Ka3iB
y CYJAOBOMY 3aCi/IaHHi, 3alIPOIMIOHOBAHO HAJATH CTOPOHI 3aXUCTY PIBHI 31 CTOPOHOIO
O0OBUHYBau€HHSI MO>JIMBOCT1 31 30MpaHHs JOKa3iB Ha CTajli JOCYI0OBOTO CIiJCTBA.
Jlnist 3a0e3neuenHs rapaHTii peanizallii mpaB Ta 000B’S3KIB CTOPIH Y KPUMIHATBLHOMY
CYJOYMHCTBI B yMOBax 3MarajlbHOCTi, Y CBOIO UEpry, MPOMOHYETHCS Mepea0aunTu
000B’ 530K a/IBOKaTa OyTH MPUCYTHIM TaMm, /i€ IPUCYTHIN MPOKYpPOP.

BBakaercs 3a gouinbHe BctaHoBUTH y mosioxkeHHsX KIIK Vkpainu 000B’s30k
CyIJIl BUHECTH TTOCTAHOBY PO JIOMYCK 3aXMCHUKA JI0 YYacTi y CIpaBi 32 HAasIBHOCTI
KJIOMIOTaHHS OCTAaHHBOTO TPO KWOTO JOMYCK JIO y4YacTi y CIpaBi; MO TMpPU3HAYCHHS
CIOpaBHM JIO CYJOBOTO PO3TJSAY BUPIIMTH TMUTAHHA TPO  MNPH3HAYCHHS
OOBHHYBa4YECHOMY 3aXUCHHKA.

VY crarrax 303, 306, 308, 310, 311, 312, 314, 315, 315-1 KIIK Ykpainu aBropom
3aMpOIIOHOBAHO TIEPe0AYNTH TOJOKEHHS, 3T1THO 3 SIKUMHU CYIJS MPOTATOM YChOTO
JOTUTY MiACYJHOTO, MOTEPILUIOro, CBiJIKa, €KCIEpPTa MOXKE 3aJaBaTd iM HUTaHHS
TUIBKH JIJI YTOYHEHHS Ta JOMOBHEHHSI 1XHIX BIJITOBIICH.

Bucnosneno nymky npo HeOOXIAHICTh 3aKpIiIUICHHS B HOpMax crareit 357, 358
KIIK VYkpainu 000B’S3Ky Cyay amensiiiHoi I1HCTaHIiI MHCHMOBO IOBIIOMIISTH
YYaCHUKIB CY/IOBOT'O PO3IIIAY MPO J€HB, Yac, MICII€ MONEPEIHBOI0 PO3IIISIAY CIIPaBU
Ta TUTaHHS, SKi OyAyTh pO3risgaThcs. Y pa3l HESIBKM YYaCHUKIB 0€3 IMOBa)XKHOT
IPUYMHU TIPU HAJICKHOMY MOBIJOMIICHHI PO Yac Ta MICIE alesiiHOTO PO3TIISLY
CIIpaBH, aleAMINHUN Cy MOXKe 3IHCHATH PO3TIISA 1 3a 1X BIACYTHOCTI.

VY nioposzoini 3.2. «llpobremu 3axucmy 6 ymosax peanizayii KOHuenmyanbﬂoz'
Mooeni  OiAIbHOCMI €YY HNPUCANCHUX» PO3TISIAAIOTHCS THUTAHHS, TIOB’s3aHl 13
3aMmpoBaHPKCHHIM B YKpaiHi Cyly MPUCSKHUX, 3aKOHOIABYOI0 PErIAMEHTAIIIEI0 HOTO
TSUTBHOCTI Ta mpoOiieMaMu 3IIMCHEHHS 3aXHCTy MpU 3alpoBaKeHHI 1i€l dhopmu
CYJIOUYMHCTBA.

Sk moKa3ylTh pe3yJabTaTH BHUBYCHHS KPHUMIHAJIBHHUX CIpPaB, BIACOTOK
BUIIPABIyBATHLHUX BUPOKIB Y HE3AJICKHIM YKpaiHi 3JIMIIUBCS TUM CaMHM, IO 1 3a
poku (GYHKIIOHYBAaHHS aMIHICTPATUBHO-KOMAaHIHOT CUCTEMH PaJTHCHKOTO TMEePioy
— 1% Big 3arasbHOi KUTBKOCTI BUHECEHHWX CYJOBUX BHPOKIB. A B yMOBax
HEOOXITHOCTI TOCTAHOBH OTPABIYBAILHOTO BUPOKY CYIW I€ YaCTO MPHUIMAIOThH
pIIICHHS TIPO TTOBEPHEHHSI CIIPABH HA JTOJATKOBE PO3CIiyBaHHS.

[ToromxyroUunch 3 TOYKOIO 30py TUX HAYKOBIIIB, sIKI BIEBHEHI y TPOTPECUBHOCTI
Takoi OpMH CYIOYMHCTBA, K CYJI MPUCSKHUX, il MIABUIICHOMY MPaBO3aXHUCHOMY
MOTEHITIaJTi, aBTOP 3a3HAyae, M0 CYJ MPUCSHKHUX - 1€ TTPaBO CIPaBEIITUBOCTI Ta OJTHA
3 (opM peanizailii BEpXOBEHCTBA IpaBa, OCKUIbBKKM B JEpKaBi, 110 MPETEHAYE Ha
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BU3HAHHA ii JEMOKpPAaTUYHOIO, CIPABKHIO BJaay IMOBUHEH 3I1MCHIOBATH HapOa —
6e3nocepeIHbO a00 Uuepe3 CBOIX MPECTAaBHUKIB.

Ha pnymky aBTopa, KpaiHaMm, $IKI 3HaxoIATbCs B MPOLECI NEPEXOAy [0
JEMOKPATUYHOTO JEP’KABHOTO YCTPOIO, JOLUIBHO NPHUIUIUTH OCOOJIMBY yBary
MUTAaHHIO BKJIOYEHHA JO MPaBOBOi pepopMU I1HCTUTYTY Yy4YacTi HACEJEHHS Y
3MIACHEHH] TPaBOCYAIs JUIsl JOCSTHEHHS TaKUX TMPHUHIMIIB JAEMOKPATHIHOTO
KpUMIHAJIBHOTO MpaBOCYAMs, $K 3MarajibHICTh, IOBara J0 TMpaB 1 cBoOOA
OOBMHYBAaUE€HUX Ta MOTEPNUIMX, pealOuliTalis HE3aKOHHO OOBUHYBAYEHHX,
MOKapaHHsl BUHYBATHX Ta BUIPABJaHHS HEBHHYBAaTUX, 3aXUCT CYCIIbCTBA.

3aKOHOJABLIO 3aPONOHOBAHO 3BEPHYTH yBary Ha Te, K1 MaTepiajibHI CKJIa/I0B1
OyAyTh MpEeAMETOM pPO3TIIsIAYy cyaoBux cmpaB. Cya NPHUCSHKHUX, 32 TBEPIKECHHSIM
JicepTaHa, MOBHHEH 3aCTOCOBYBATHUCS MPU PO3MIISII TSHKKUX a00 0COOIMBO TIKKHX
3JI0YMHIB, TTOKapaHHS 3a fKi1 nepeadavae y BUTIISAIL JIOBFTOCTPOKOBOIO 1M0O30aBICHHS
BOJIi a00 JOBIYHOTO YB'SI3HEHHS, SIKIIO MPO 1€ 3asiBHJIM KJIOMOTAHHS OOBUHYBauCHUH
Yd MOTepHiINi. BUHATKOM MOXYTh OyTH TEpPOPU3M, 3JIOYMHU TPOTH JEp>KaBHOI
0e3MeKH, 3II0YMHH, BUMHEH] OPraHi30BaHOIO 3JI0YMHHOIO TPYIINOO, TOIIIO.

CTBepKYy€eThCS, O KPUMIHAIBHI CIIPaBH MAIOTh PO3TISAATHCSA Y CKJIAII CYIIl
(romoByroUoro) i ceMu mpucsHKHUX. OJHAK aBTOPOM aKIEHTYETHCS yBara Ha TOMY,
110 Hi YUHHE 3aKOHOaBCTBO YKpainu, Hi mpoekT KIIK He BU3HAUAIOTH, K TISTUMYTh
IMPUCSKHI — SIK €IMHA KOJIET1sl pa3oM 13 CYHJIet0, TOOTO SIK KOHTHHEHTAJIbHA MOJICIb
cyny medeniB, a0 caMOCTIiTHO, TOOTO SIK KJIACHYHA MOJIEIIb CYy1y IPUCSKHUX.

JlucepTaHT, HE3BAXKAIOUX HA T€, 110 MPUXWIBHUKU CYy MPHUCSKHUX BBAXKAIOTh,
IO LeW IHCTUTYT CJiJ 3alpOBaKyBaTh OJHOYACHO Ha BCiM TepuTopii YKpaiHu, He
BIAIOYUCh JI0 EKCIEPUMEHTIB B OKPEMO B3ATUX O00JIaCTAX, OCKUIBKM 1€ MOXKe
NPU3BECTU J0 IPyOUX MOPYIIEHb MpaB JIOAUHU, BBAXKA€E 3a JOIUIbHE MPOBEICHHS
TAaKOTO €KCIIEPUMEHTY 3 METOI0 MOAAJBIIOT0 BpaxyBaHHs JOCBIAY Ta OCTATOYHOTO
BUPIIIEHHS MUTaHHS PO HEOOXITHICTh 3aIPOBAKCHHS Cy1y IPUCSIKHHX.

VY niopo3zoini 3.3. «3abe3nedeHHs 3aXMCTy B yMOBaxX peanizaiii 1HCTUTYTY
peabuTiTaIlii» po3rasaaaloThCs MPOOJIEeMHU BIANMOBIIAILHOCTI IEpKABH IEepea 0CO0010
B KPHMIHAJILHOMY IPOIEC] Ta BJOCKOHAJICHHS MPABOBUX MEXaHI3MIB MOHOBIICHHS B
nmpaBax oci0, 110 MOTEPIIJINA BiJl IPOTUIPABHOTO KPUMIHAIBHOTO MEPECIIiTyBaHHS YH
3acy/keHHs. Pe3ynbTraTé BUBYEHHS KPUMIHAIBHUX CIpPaB MOKa3ylOTh, IO BUMAIKU
HE3aKOHHOT'O TPUTATHEHHS 0Ci0 70 KpHMIHAJIBHOI BiAMOBIAAJIBHOCTI HA IMPAKTHUIl
TPAIUIAIOTBCS JOCUTh YacTo, a BIJCOTOK CIMpaB, 3a SKUMU Takiii ocobi Oyio
BIJIIITKOJIOBAHO MaTepiaibHy Ta MOPAJIbHY IIKOAY € 3aHaaTo ManuM — 1%.

ABTOp HE MOTOJKYIOUUCH 3 BUSHAUEHHSM MIACTaB, 3a3HAUYEHUX Y CT. 2 3aKOHY
Vkpainu «[Ipo mopsAoOK BIAMIKOMYBAaHHS INKOJIW, 3aBAaHOI T'POMAJSHUHOBI
HE3aKOHHUMH JISIMUA OPTaHIB JI3HAHHS, JOCYJAOBOTO CIIICTBA, MPOKYPATYPH 1 CYIy»,
K pealiuTiTyrounX, 3a3Havyae, MO0 3aKPUTTS KPUMIHAJIBHOI CIpaBU YW BUHECCHHS
BUIIPABIyBATHLHOTO BUPOKY e HE MOXKHA HaszWBaTH peadiriTaiiero. J(ucepraHtom
migTpuMana ciaymHa aymka M. €. [llymuna, mo octanHs Oyne 3aKiHYEHOKO TUTHKH
ITCTIST BIIIKOTYBaHHS MaWHOBOI 1 KOMIIEHCAIli MOPAJIbHOT IIKOJIW TPOMAJISTHHHOBI,
SIKUH TIOTEPITiB BiJl MPOTUIIPABHOTO KPUMIHAIBHOTO MEPECTiAyBaHHS UM 3aCYIKCHHS.
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VY 3B’s3Ky 3 3a3HayeHUM, JIOLUIBHO OyJa0 O B JaHOMY BHIIAJKy TOBOPHUTH IIPO
MIJICTaBH, 1110 JAIOTh MPaBO Ha peaduTiTaIlilo.

BianoBigHo ¥ oco0a, BITHOCHO SKOi BUJAETHCS BIAMOBIIHUM KPUMIHAIBHO-
MpOILeCYaTbHUI aKT Yy BHINEHABEICHUX BHUMAJKaX, Ha JIyMKy aBTOpa, CTae
peabUTITOBAaHOIO TUIBKH MICJSI 3aCTOCYBAHHS BCIX HACTYNMHHUX BiIHOBIIOBAJIIBHHUX
3aX0JliB CYJJOBUMHU Ta NMPABOOXOPOHHHMH OpraHaMu, SIKi OCTaHHI 3aCTOCOBYIOTh 3a
BOJIEBUSIBJIEHHSIM TaKOi OCOOH.

3anponionoBano B KIIK mnepenbauntu mpaBmiio mpo 3a00pOHY CKacyBaHHS
MTOCTAHOBH TPO 3aKPHUTTS KPUMIHAIBHOI CIpaBH 3 IMIJCTaB, 110 HAJAIOTh MPaBO HA
peabiniTanito, sika HaOpana yMHHOCTI. Peamizamis wiei mpomno3uuii Oyae CyTTEBOIO
rapaHTi€l0 OXOPOHM TMpaB 0cCi0 BiJ 3arpo3u CKacyBaHHS NPUHHATUX IOJI0 HHX
pillICHb, a TAKOXK JO3BOJINTHh 3a3HAUYCHUX BKA3aHHWX BHIIE MOOOIOBAaHb CKOPHCTATHCS
KOHCTUTYIIIHHMUM TpPaBOM Ha BIIIIKOJAYBaHHS MaHHOBOI Ta MOPAILHOI IIKOJIH,
3aB/JaHOI HE3aKOHHHMM MPUTATHEHHSIM JI0 KPUMIHAJIBHOI BiAmoBimambHOCTI. OmHaK
HETIOXUTHICTh TIOCTAHOB TIPO 3aKPUTTSA KPUMIHATBHUX CIPaB 3 IiJICTaB, IO HAJAIOTh
paBO Ha peaduIITaIlllo, sIKI HAOpajiu 3aKOHHOI CHIJIM, HE MOXKe OyTH 0e3yMOBHOIO,
OCKITBKH TIPH JIOBEJICHOCTI IBHUX, JJOCTOBIPHO BCTAHOBJICHUX TIOMHJIOK Ta MOPYIICHb
3aKOHY BOHa OyJia 0 B IEAKUX BUIIAJIKaX HABITh 3a0XOUYEHHSM 3JI0YMHHOT TiSTBHOCTI.

CtBepKyeThCs PO HEOOXIAHICTH 3aKpiruieHHs y cT. cT. 214, 248, 282, 335
KIIK Ykpainu nonoxeHHs mpo pealuriTaiiio ocolu, sika 0e3MmiACTaBHO MpUTTaiacs
710 KpUMIHAJIBHOT BIATIOBIaTLHOCTI.

Ha nymky muceptanta, ctT. 3 3akony Ykpainu «[Ipo mopsaok BiAIIKOIYyBaHHS
MIKOJIM, 3aBAaHOI TpPOMAJSHUHOBI HE3aKOHHMMH JISIMM OpraHiB JII3HAHHS,
JOCYZIOBOT'O CJIICTBA, MPOKYpPATypHu 1 CyIy» HEOOXITHO TOMOBHUTH IOJOKEHHSIM
po Te, IO TPOMAJITHUHY TOBEPTAIOTHCS «TPOILIOBI CYMH, BUTPAUY€HI HA JIIKyBaHHS,
AKIIO BTpaTa 37J0poB’sl OyJia MoB’si3aHa 3 HE3aKOHHOIO KPUMIHAIBHO-TIPOIECYATBHOIO
TISUTBHICTION.

VaBsieTbCS 3a JOIUIBHE 3aKpIMUTH B 3aKOHOJABCTBI IIOJOXKEHHS, SKi O
BCTAHOBIIIOBAJIM OOOB’SI30K OpraHiB JIi3HAHHS, CIIIJICTBA, IPOKypopa Ta Cyay Iicis
BUHECEHHS BIIMOBIIHOT MTOCTAHOBH YHM BUIIPABIYBAIHHOTO BHPOKY, BIAMOBITHO J0
SKUX 0c00a BHU3HAETHCS HEBHMHHOIO, HAIMPABIATH TakKid 0co01 IOBIIOMJICHHS 3
pO3’ACHEHHSM 3MICTy IIpaBa JjJaHOi OCOOM Ha BIIIIKOJYBaHHS MaWHOBOI Ta
KOMIICHCAIIIF0 MOpaJbHOI IITKOAH, 3aB/IaHOI HE3aKOHHHMMH JIisIMA OpraHiB JIi3HAHHS,
JOCYZIOBOT'O CIIJICTBAa, TPOKYpaTypu 1 Cydy Ta TOPSAKY BIAIIKOJYBaHHS TaKOi
IITKOIH.

ABTOpPOM TIPOTIOHYETHCS BUIABATH TPOMAJIHAM, SKUM OYJIO BIIIIKOJOBaHO
MaifHOBY Ta KOMIEHCOBAaHO MOpalbHy ILIKOAYy, AOBiAKYy Ipo peabimitamito. [i
HEOOXITHO HAJUIUTH CTaTyCOM KPHMIHAJIHHO-TPOIIECYabHOTO JOKYMEHTA, SKHH,
KOHCTaTyIOYM HEBUHHICTh OCOOHM Y CKO€HHI 3JIOYMHY, MOCTYKHATh TapaHTOM JIJIst
pPEaNbHOTO BIIHOBJICHHS y CYCHUTBCTBI MOPAILHUX TMPaB BxKe peadiTiToBaHOT 0COOH.
Kpim Toro, ysBisieThcsl 32 HEOOXiHE Yepe3 3aco0M MacoBoi iH(popMaIlii CroBimaTH
IIUPOKY TPOMAJCHKICTh HE TUIBKM TPO BHHECEHE PIMIEHHS TPO 3aKPUTTA
KpUMiHAJIBHOI CIpaBH a00 BUIIpaBIaHHS MiJACYJIHOTO, aJie ¥ MPO HASIBHICTH JOBIIKH
Mpo peaduIiTaIliIo 13 3a3HAYEHHSIM KOMY, KM Ta KOJIM BH/IaHa.
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JlucepTaHTOM CTBEPIKYEThCS, IO 3aXUCHUK Y KPUMIHAJIbHIA CHpaBl Mae
NPOJOBXKYBaTH HAJaBaTH IOPUIMYHY JONOMOIY BHIIPAaBJAHUM 1 JONOMOraTu
NpaBWIBHO C(QOPMYNBbOBYBATH TO30BHI 3asiBU IIOJ0 BIAIIKOAYBAHHS 0CO0I1
MaTtepialbHOI Ta MOPAJIBHOT IIKO/IH.

BUCHOBKHA

VY nucepraitii 3MIMCHEHO TEOPETHYHE y3arajlbHCHHS Ta BUPIIICHHS HAYKOBOTO
3aBJIaHHS, CYTHICTb SIKOTO IMOJIsiTaja B KOMIUIEKCHOMY aHali31 JISJIbHOCTI 3aXUCHUKA
moo0 3a0e3nmeyeHHs TMpaB 1 CBOOOJA MINO3PIOBAHOTO Ta OOBMHYBAa4Y€HOTO B
KpUMIiHaJIbHOMY mpoleci Ykpainu. Ha migcraBi Iboro OTpUMaHO HOBI1 pe3yJbTaTH Ta
chOpMyITLOBAaHO TPOMO3UIIii, O MAaKTh TCOPETUYHE 1 MPAKTHYHE 3HAYCHHS, IO
OCHOBHUX 13 IKUX HaJeXaTh TaKi:

1) ¢yHKIis 3axMcTy pO3IIIANAETHCA SK 3AIMCHIOBaHMM y (QopMi MNpaBOBHX
BITHOCHUH KOMIIOHEHT (HAmpsIMOK, BHJ) MJISUTBHOCTI MpU  MPOBAHKEHHI Y
KPUMIHAJBHIA CIpaBi, M0 peali3yeTbcs CyO0’€KTaMU 3aXHCTy 1 CHPSMOBAaHUN Ha
noBHe a00 4YacTKOBE CIPOCTYBaHHA OOBHHYBAu€HHS, pealLIiTallil0 HEBUHYBATOTO,
IOM’SIKIIICHHST  BIJIMOBIJIaJIbHOCTI Ta TIOKapaHHS, OXOPOHY IIpaB Ta 3aKOHHUX
1HTEepeciB  IMiJI03PIOBAHOr0, OOBHHYBAYE€HOIr0, IIJACYJAHOr0, 3aCy/KEHOro 1
BUIIPABIAHOTO;

2) mpu BU3HAYCHHI Koja oOcCi0, $KI MalwTh NPaBO 3IIMCHIOBATH 3aXUCT
MiJO3PIOBAHOTO YW  OOBMHYBAaYeHOT0 B  KPUMIHAIBHOMY  CY[i, JIOILUIBHO
OpPIEHTYBAaTHUCh SIK HA MDKHAPOJIHI HOPMATHBHI aKTH B3araji, Tak i, 30KpeMa, Ha Ti,
IO PEerjJaMeHTYIOTh AISUIBHICTH camMoro €BpONEMCHKOTO Cydy 3 NpaB JIIOJWHU, a
TaKOX Ha WOTO MPELENECHTHY MPAKTHKY, 10 MAa€ MICLe TIPU PO3TIIAll KOHKPETHUX
CIIpas,;

3) 3’scoBaHO, IO KOJIO OCi0, sSIKI MalOTh MPABO Ha MPABOBY JOIOMOTY 3 OOKY
aJBOKaTa 4M IHIIOTO (haxiBIs y Talmy3i MpaBa, BU3HAYAETHCS HE 3aJICKHO BiJl CTaTyCy
YYacCHUKIB Tmporiecy (IMiT03pIOBaHMM, MOTEPHUIMM TOINO), a HASABHICTIO y HUX
3aKOHHHX IHTEPECIB y CTpaBi 1 MOTpedH y MpaBoOBiii JOMIOMO3I;

4) 3axWCHHKOM € 0co0a, s5Ka B TOPSAOKY, BCTAHOBJICHOMY 3aKOHOM,
YIOBHOBa)XEHA 3IIMCHIOBATH HA OYNIb-SIKUX CTaJIsIX KPUMIHAIBHOTO MPOIIECY 3aXUCT
mpaB 1 3aKOHHHMX IHTEPECIB IMiJ03PIOBAHOTO, OOBHHYBAYE€HOIO, IMiJCYAHOTO,
3aCyJKEHOT0, BUIIPABIaHOT0, TIOTEPITIOr0, IMBUIBHOTO MO3UBaYa, CBiJIKa YU OYyb-
aKo1 1HIIOT ocoOu, sika MOoTpedye MPaBOBOi JOMOMOTH, HE3aJeKHO Bifl ii cTaTycCy i
XapakTepy MPaBOBITHOCHH 3 0C00aMHU, sIKi 3IMCHIOIOTH MMPOBAHKCHHSI y CIIPaBi;

5) AK 3aXUCHUKH JOMYCKAIOThCS OCOOHU, SKi MAalOTh CBIOITBO MPO MPaBO Ha
3aHATTS QJBOKATCHKOIO JISUIBHICTIO, Ta iHIN (axiBIil y Traiy3i mpaBa, MO0 SKHX Y
3aKOHI HeMae 3a00pOHM Ha 3AiiicHeHHs (YHKIIT 3aXUCTy abo Hemae OOCTaBHWH, 3a
HassBHOCTI SKUX BOHH, 3T1IHO 3 3aKOHOM, IIJUIATAlOTh BIABOAY BiJ BHKOHAHHS
00O0B'SI3KIB 3aXMCHUKA,
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6) min nosnoxeHHsM cT. 44 KIIK VYkpainu mnpo Te, IO «3aXHUCHUKOM Y
KpUMIHAJIBHOMY Mpoueci Moxe 0yTu Oyab-skuil (paxiBelb y ramgysl mpasa, SKILO 32
3aKOHOM BIH Ma€ MpaBO Ha HaJaHHS MPaBOBOI JOMOMOTW», CIIJ PO3YMITH T€, L0
«3aXHCHUKOM y KPUMIHAJBHOMY MpoLeci Moxke OyTu Oyab-sSkui (axiBelp y rainysi
npaBa, KU OTPUMAaB IOPUJIWYHY OCBITY 3a CHEIIAJbHICTIO «IPAaBO3HABCTBOY
KBaT1(PIKaILIITHOTO PIBHS HE HMKYE CIEIANICTa, SKIIO0 HEMAE Nepe0aueHnX 3aKOHOM
MIACTaB JJI MOTO BiIBOJY UM YCYHEHHS B1J y4acTi y CIIpaBi K 3aXUCHUKA;

7) no IlocranoBu Ilnenymy Bepxosnoro Cyay Ykpainu Big 24 xoBtHs 2003 p.
Ne 8 «IIpo 3acTocyBaHHA 3aKOHOJABCTBA, SIKE 3a0e3leuyye MpaBO Ha 3aXUCT Y
KpPUMIHAJIBHOMY CYJAOYMHCTBI» HEOOXIJHO BHECTH 3MIHU 1 JIONIOBHEHHS, SKUMH
NPHUBECTH FOPUIAUYHY TMPAKTHKY Y BIiAMOBITHICTH 13 TPEHEACHTHOK IMPAKTHKOIO
€BpOIEICHKOTr0 Cy1y 3 MpaB JIIOAWHU Ta HaJAaTH BIAMOBIIHE TIymMaueHHs cT. 44 KIIK
VYkpainy,

8) s 3abe3neueHHss e(EeKTUBHOTO 3aXUCTy Majio3abe3neyeHux ocid Ha piBHI
MICT 1 palOHHUX LIEHTPIB HEOOXIAHO CTBOPUTU JEpXKaBHY CIYyXOy 3axucry —
«BEMCBKY CIIYXO0y HOPHIANYHOI JOMOMOTH», A0 (PYHKIIi K01 BXOAWUIO0 O HaJaHHS
NPaBOBOi JIOTIOMOTH Yy KPHMIHAJIBHUX CIIpaBax Majo3a0e3leueHrM rpoMajsHaMm 3a
PaxyHOK KOIIITIB MIiCII€BUX OIO/IKETIB;

9) mnpu BU3HAYCHHI pO3MIpYy OIUIAT JEpPKaBOK TMOCIYr 3aXWCHUKA Y
KPUMIHAJIIBHUX CIPaBax, KOJH TaKi MOCIYTH Mano3ade3neuyeHuM 0co0aM HaJgaBalluCh
aJIBOKaTOM YM 1HIIMM (axiBIEeM y rajiy3i npasa, JOLUIBHO BCTAaHOBIIOBATH Tapudu,
AK1 3aCTOCOBYIOThCS €BPOINEUCHKUM CYAOM 3 MpaB JIFOJAUHH IIOJO0 MPEJCTABHUKIB Y
cyai;

10) y nHoBomMy KpumiHanbHO-TIpoIleCyadIbHOMY KOJEKCI YKpaiHu, 3aKoHi
VYkpaian “IIpo anmBokatypy” cCHil YCYHYTH BCl OOMExeHHs TmpodeciifHol
aJIBOKaTChKOi [IISTIBHOCTI CTOCOBHO 3aXWUCTy TIpaB Ta 3aKOHHUX I1HTEpeciB
nig3zaxucHoro. HeoOXiTHO Ha/laTh MOKIIMBICTh 3aXUCHUKY OJTHOYACHO OCKAPKHUTH 0
cyny Oynp-sKe pIillleHHS OpraHiB JOCYJOBOTO CIHiJICTBA Ta pillleHb Cyay B
anessAIMHOMY TOPSIKY, SKI 0OMEXYIOTh Horo mpodeciiiHi Ta mporecyalibHi IpaBa,
110 MOBHICTIO BiZMOBiga€e cT. cT. 16-22 “OCHOBHUX TOJIOXKEHb MPO POJIH aIBOKATIB”,
AKi TependadaroTh OOOB’SI30K  ypsiAiB  3a0€3MeunuTH aJBOKATaM: MOXKIIMBICTH
3MIMCHIOBATH CBOI mpodeciiiHi 000B’sI3KM 03 3alsIKyBaHHS, MEPEIIKOJ, 3aBIaHHS
TypOOTH ¥ HEIOPEUYHOTO BTPYYAHHS; HEAOMYIICHHS iAeHTU(IKYBaHHS aJBOKATIB 3
KII€EHTAMU Ta iX CHpaBaMH y 3B 43Ky 3 BUKOHaHHAM MpodeciiHuX 00O0B’S3KiB;
BU3HAHHS W J0oJepKaHHS KOH(]1ACHIIIMHOCTI 3B’ SI3KIB aIBOKATa 3 KJIIIEHTOM y paMKax
BIJTHOCHH, TIOB’5I3aHUX 3 BUKOHAHHSAM HHUM CBOiX Mpo(deciiiHuX mpaB Ta 00O0B’S3KiB;
BUKIIFOYCHHSI MOJIMBOCTI TOKapaHHS a00 TOrpo3W MOro 3acTOCyBaHHS YU
MOXJIMBOCTI OOBMHYBAa4YeHHS 3a Jii, BHKOHYBaHI BIAMOBIAHO 10 mpodeciitHux
000B’SI3KiB, CTAHJIAPTIB Ta ETHYHUX HOPM;

11) npononyemo momnoBHuTH KIIK YkKpaiHM moJ0KEHHSMH, BIAMOBITHO IO
AKUX 3a00pOHSAETHCA OYy/Ib-sSKE BTPYYaHHS B JISUTHHICTH 3aXMCHHMKA, BUMAaraHHs Bij
3aXMCHUKA BIIOMOCTEH, SKi BIH OTPMMAaB BIJ ITiI3aXHUCHOI OCOOM, JOIHT 3 TaKUX
MUTaHb 3aXMCHUKA SK CBIKA, OTJISAM, PO3TOJIONICHHS YW BUIYYEHHS JOKYMEHTIB,
MOB'A3aHUX 3 BHUKOHAHHSM  3aXUCHHUKOM JOpy4YeHHss 0e3 Horo 3roju,
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MIPOCITYXOBYBaHHS PO3MOB 3aXHMCHHKA BIY Ha BiY 3 MiA3aXHCHOIO 0CO00I0, a TaKOX
MPOCIIYXOBYBaHHS OYylb-SIKUX TeJe(OHHUX PO3MOB 3aXUCHUKIB UM Oyab SKE 1HIIE
3HATTS 1H(OpMaNii 3 TEXHIYHOrO KaHajy 3B’S3Ky 3axucHuka. Ha Hamy nymky,
nouinbHo nonoBHUTH KIIK Vkpainun HoOpmamu, 3rilHO 0 SIKUX NPUTATHEHHS N0
KPUMIHAJIbHOT ~ BIAMOBIJAJBHOCTI 3aXMCHHMKA MOXJIMBE TUIBKA 3  JIO3BOJY
VYnoBHoBaxkeHoro BepxoBnoi Paau 3 mnpaB mogunu Ta KowmiteTy 3 mnuTaHb
npaBocyaass BepxoBHoi Pamu VYkpainu 3a noganHsaMm ['eHepallbHOrO IPOKypopa
YKpaiHy 4d MOro 3aCTYITHHKA,

12) Buxoasuu 3 NpUHUUITY IPAaBOBOI J€PKaBU <JTIOJIMHI Ta TPOMAJITHUHY MOKHA
BCE€, [0 3aKOHOM HE 3a00pOHEHO», PerJIaMEHTYBaHHS AISUTbHOCTI 3aXMCHHKA I1OJI0
«MPOBAIKEHHS 3aXHCTY» JNOUUIBHO 3A1MCHIOBATH HE LUISIXOM PO3pOOKM Mojemnei
IOpUANYHOI (popMHU 1M 3aXMCHUKa, 110 3a0I0pOKpaTU3yBajo O HOro JISJIBHICTb, a
IUISIXOM BCTAaHOBJIGHHSI 3a00pOoH 1 OOMEXEHb WI0A0 [ii, SKI HE CHPUSIOTH
PaBOCY/IJII0 UM 3a4INar0Th MpaBa 1 CBOOOIM 1HIIUX JIOJICH;

13) Ha Ham TOTJsAM, 3aXUCHUKY HEOOXIHO HaJaTH TMpPaBO CaMOCTIHHO
3MIACHIOBATH «IIPOBA/KEHHS 3aXUCTy» I 3J00YTTS JIOKa3iB, SKi JTOTIOMAararoTh
peanizaiii QyHKIIT 3aXUCTY;

14) nnst orpuMaHHS OKa31B 3aXUCHUKY CJIiJT 3a00pOHUTH 3IMCHIOBATH i, SIKi
Maiu O MPUMYCOBUM XapakTep yu 0OMEKyBaju mpasa i cBOOOIU OyAb-SKHUX 0Ci0;

15) B HoBOoMy KpumiHampHO-TIpOIECYaIbHOMY KOJCKCI YKpaiHH JOLIIbHO
nependoadynuTH 000B’SI30K OpraHy Ji3HAHHS PO KOXHUI BUMAJO0K 3aTPUMAaHHS 0COOH,
MiJI03pI0OBAaHOT Y BUMHEHHI 3JI0YMHY CKJIaJaTh MPOTOKOJ 13 3a3HAYEHHSM MICTaB,
MOTHBIB, JHs, TOJWHHU, POKY, MICSI, MICH 3aTpUMaHHSA, 3 pPO3 SICHEHHSIM
1103pI0BAaHOMY, Y BUMHEHHI SIKOT'O 3JIOYMHY HOT0 MiJ03PIOETHCS 1 3 SIKOIO CTATTEI0
KPUMIHAJIBHOTO 3aKOHY KBaTi(iKyIOThCS HOro 1ii, MOSICHEHb 3aTPUMaHOTO, Yacy
CKJIaZIaHHs MPOTOKOJY MPO PO3'SICHEHHS IMiI03pIOBAaHOMY MpaBa MaTH MoOayeHHs 13
3aXMCHUKOM 3 MOMEHTY 3aTpUMaHHs, SKUW Mae€ MIANUCYBAaTUCA OCO00I0, fKa HOro
CKJIajia 1 3aTpUMaHuM;

16) B 3aKOHI MPOMOHYETHCS BU3HAUUTH, 110 3aXMCHHUK K 0c00a, sSIKa OCKapKye
BHUPOK UM 1HIIIE CYJIOBE PIllICHHs, IO TOPKAETHCA i1 IHTEPECIB, BIPaBi 3BEPHYTUCH 31
CKaproro sIK JI0 MICIIEBOTO, TaK 1 O6e3MocepeIHb0 0 alelAIiiHOTO Y1 KacamiitHOTo

cyny.
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AHOTANIL

bop3ux H. B. [isyibHiCTh 3aXHCHUKA 1010 3a0e3NeYeHHs NpaB i cBO0OX
NMiZ03PIOBAHOI0 Ta O0OBHHYBAYE€HOI0 B KPHMMIHAJBHOMY Hpoueci YKpaiHu. —

Pyxonuc.
Jucepraliis Ha 3700yTTS HAYKOBOTO CTYNEHs KaHIWJaTa IOPUIMYHUX HAYK 32
cnemianbHicTiO 12.00.09 — KpuUMiHANBbHMI MpolleC Ta KPUMIHAJIICTHKA; CYI0Ba

€KCIIepTU3a; ONEePAaTUBHO-PO3IIYKOBA AISIbHICTh. — JIHIIPONETPOBCHKUN JA€pKaBHUMA
YHIBEPCUTET BHYTpIIIHIX cripas, [{Hinponerposcrk, 2010.

Jucepraliiss MNpPUCBSIYEHA KOMIUIEKCHOMY  JIOCHIIPKEHHIO TEOPETUYHHX 1
NPUKIATHUX TPOoOIeM MISUTBHOCTI 3aXHMCHHKA 11010 3a0e3MeyeHHs MpaB 1 CBOOOJ
1103pI0BaHOTO Ta OOBUHYBAY€HOTO B KpUMIHAJIBHOMY Tpolieci YKpainu.

3anponoHOBAaHO NUISAXM BUPIIMIEHHS NpOoOJIeMU BU3HAYEHHS Ta PO3LIMPEHHS
Koia oci0, sKI MalTh HAJaBaTH IOPUAMYHY JOMOMOTY TMIJO3PIOBAHUM 1
OOBMHYBAUYE€HUM Y KpPHUMIHAJIBHOMY TMPOLEC], YAOCKOHAJIEHHS MpPOIEeCyaTbHOTO
CTaTyCy 3aXuCHHUKA. PO3po0sIeHO MpOmo3uIlii o0 MOMINIIeHHs: QyHKIIIT 3aXUCTy B
yMOBax peaiizallli MpUHIUITY 3MarajbHOCTI B KPUMIHAJILHOMY MPOILIECi; MISUTbHOCTI
3aXMCHUKA MI0J0 3a0e3medeHHs mpaB 1 cB000a OOBHHYBAYEHOTO MPHU MPOBAKEHHI
TaKOi CiAuoi 1ii, AK 3HATTA 1H(OpMAIli 3 KaHaMB 3B'A3KY; IISIIBHOCTI 3aXMCHHUKA
o0 3a0e3neyeHHss IMpaB OOBUHYBAYEHOTO IIOAO HEJOTOPKAHHOCTI HOTO
OCOOHUCTOTO KUTTS, 3[IMCHEHHS 3aXUCTy NMPU BUKOPUCTaHHI B JIOKa3yBaHHI JAaHHX,
3100yTUX HEIMPOIIECYaTbHUM MUISXOM. Y JOCKOHANIEHO IISIBHICTD 3aXMCHUKA OO0
3a0e3reueHHs] peabumiTamii  HE3aKOHHO TMPUTATHEHUX JO0  BiAMOBIAAIBHOCTI,
JISUTHHOCT1 3aXUCHHUKA B YMOBAX 3aMpOBaKEHHS Cy/ly MPUCSKHUX.

Karw4oBi caoBa: nadanusa npasosoi donomocu, 3aXUCHUK, AO0BOKAM, IHULL
Qaxisyi 6 canysi npasa, 3a6e3neyerHHs NPasa Ha 3axXucm, NPoYecyalbHi 2apaHmii.

Bop3bix H. B. JlesiTeJIbHOCTH 3aIIIUTHUKA OTHOCUTEILHO OOecriedeHusi MpaB
U cB00O M003peBaeMOro U 0OBHHSEMOI0 B YrOJIOBHOM Ipolecce YKpPauHbl. —
Pykonuce.

Jluccepranys Ha COUCKaHUE YUYEHOW CTENEHU KaHAHUIaTa IPUIAYECKUX HAYK 110
cnenpanbHocTd 12.00.09 - yronoBHBIM MpoIECC M KPUMHUHAIUCTHKA; CyaeOHas
AKCHEPTH3a;  OMNEPATUBHO-PO3BICKHAS  JIEATENBHOCTb. —  JlHEemponeTpoBCKUi
rOCy/IapCTBEHHBIN YHUBEPCUTET BHYTpeHHUX nen, J{nenponerposck, 2010.

Huccepranus mnpeacTaBisieT coOOM UCCleNoOBaHWE Ha MOHOTpadUuecKoM
VpPOBHE  aKTyallbHBIX TPOOJIEeM  YroJIOBHO-TIPOIECCYAIbHOW  periaMeHTAINH
NESTENBbHOCTH  3allUTHUKA OTHOCUTENBHO oOOecrnedeHuss TpaB U CBOOO.
MOJ03PEBAEMOr0 U OOBHUHSIEMOTO B YroJIOBHOM Ipoliecce YkpauHbl. MccinenoBanue
MPOBEICHO C I1IEJbI0 TMOBBHIMICHUS A(()EKTUBHOCTH JCSIBHOCTA 3alllUTHHKA Ha
Pa3HBIX CTAUSAX YTOJIOBHOTO MpoIlecca.

B nuccepranum packpseITo MOHATHE PYHKITUN 3aIIUTHI. APTYMEHTUPOBAH BBIBOJI
O TOM, YTO TIOHSATHE 3aIIUTHl CIEAYeT paccMaTpuBaTh B MaTEPUATHHOM U
dbopManbHOM CMBICITAX.
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[IpenmoskeHpl MyTH PENICHHS MPOOJIEMBI ONMPEACICHUs] W PACIIMPEHUS KpyTa
JIUI], UMEIOMIUX TPaBO MPEAOCTABIATh IOPUANYCCKYIO MOMOIIb IMOJ03PEBAEMBIM |
OOBHHSIEMBIM B YTOJIOBHOM Tiporiecce. IIpemioskeHpl MyTH YCOBEPIICHCTBOBAHUS
MPOIIECCYAThHOTO CTaTyca 3allUTHUKA.

B  mpomecce uccienoBanuss  oTpaboraHa  TexHosorus 3P heKTUBHOU
NEATENBPHOCTH  3allUTHUKA B  COBPEMEHHBIX YCIOBUSAX M oOecreueHus
BEPXOBCHCTBA MpaBa B cepe MpaBOCyAHs.

O6ocHoBaHa HEO0OXOIUMOCTh JOTIOJTHUTh MTOJIOKEHUS YronoBHO-
MPOIIECCYATBHOTO KOJCKCa Y KpauHbI IEPEYHEM MATEPHATIOB, C KOTOPBIMU 3aIIMTHHK
UMeEeT TIPaBO 03HAKOMMTKCS MOCIIE €ro JOMYCKa K 3aIuTe.

[IpennmockeHO HA  YpOBHE TOpOJOB M  paHOHHBIX IIGHTPOB  CO3/aTh
TOCY/IapCTBEHHYIO CITY)KOY 3allTUThI — «3EMCKYIO CITY)KOY IOPUANYECCKON TTOMOIIN», B
(GYHKIIUH KOTOPO# BXOAMIIO OBI MPEIOCTABICHHUE IMPABOBOK MOMOIIH 110 YTOJOBHBIM
JieJIaM MaJIo00€CIIeUeHHBIM TpaXkiaHaM 3a CUYET CPEJACTB MECTHBIX OFOKETOB.

PaccMoTpeHbl  mpoOJIeMBl  ONPEACIICHHS  OIUIATBl  TOCYJApPCTBOM  YCIIYT
3aIIUTHUKA 110 YTOJIOBHBIM JIEJIaM.

O0OCHOBaHO YCTpaHEHHE BCEX OTpaHUYCHHUI MPO(EeCCHOHATBLHON aJIBOKATCKOM
JESATEITBHOCTH OTHOCUTEIILHO 3aIUTHI ITPaB U 3aKOHHBIX HHTEPECOB MOI3AIUTHOTO.

ApPryMEHTUPOBAHO, YTO KOHIICIIUSA IPOM3BOACTBA 3aIUTHI JOJKHA OBITH
cOaJlaHCHpOBaHa C TMPHUHIIUIIAMH IIPABOBOTO TOCYJapCTBA, KOTOPBIC IOJICIKAT
peanu3aiuu B chepe IpaBOCYAUS U JT0KA3aTEIbCTBEHHBIM IPABOM B IIEJIOM.

[IpemnoxkeHo 3alUTHUKY MPEIOCTaBUTh TIPABO CAMOCTOSTEILHO OCYIIECTBIISITH
«ITPOU3BOJICTBO 3AIIUTHD) JJIS TOJIYICHUS JT0KA3aTeIbCTB, TOMOTAOIINX PeaTn3allun
(YHKIMH 3a1UTHI.

PaccmoTpensl BOMpOCH 3ampeTa 3allUTHUKY OCYIIECTBIISAThH JEHCTBUS, KOTOPHIC
HOCWJIHM OBl TIPUHYIUTENBHBIN XapaKkTep Wi OTPAaHHYUBAIIH MPaBa U CBOOOIBI KaKHX-
00 JIAIL.

[TomyepkuBaeTcss BaXKHOCTh COCTABHOTO AJIEMEHTA OCYIIECTBICHUS 3aIlUTHI —
Oece1 3alIUTHUKA C TTO03PEBaEMbIM, OOBHHSIEMBIM.

PaccmoTpeHsl BOTIPOCH 1ENIECO00Pa3HOCTH TPEIOCTABICHUSI CYIy OTIEIbHBIX
MOJTHOMOYHM C TEM, YTOOBI IMOCICTHUN HE TIOJMEHSUI CTOPOHBI B OTHICKAHUU U
MCCIICJIOBAHNUH JOKA3aTEIbCTB.

UccnenoBanbpl  mpoOJieMbl  YIPOIIGHHUS ~ MEXaHW3Ma  aleJUISIIMOHHOTO
o0>karoBaHMs CyleOHOTO pemieHus st 00ecTeueHus: OCTyNMa K MPaBOCYIUI0 U
mpaBa Ha 00XaJOBaHUE CYACOHOTO PEIICHHS.

[Ipoananu3upoBaHa TMEpPCHNEKTHBA 3alUTHl B YCJIOBHSX  peau3aliu
KOHCTUTYIIHOHHOTO TIOJIO)KEHHSI 00 OCYIIECTBICHUHM TIPABOCYIUS C Yy4acTHEM
MPUCSKHUX.

Knroueewie cnosa: npedocmasnenue npasogoli nomowu, 3auumuux, a08oxkam,
opyeue cneyuaiucmel 8 obaacmu npaea, obecneyeHue npasa Ha 3AUUMY,
npoyecyanivHvie 2apaHmul.
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Dissertation deals with the complex research of the theoretical and applied
problems of lawyer's activity in the process of provision of the suspect's and accused
rights and freedoms in criminal process of Ukraine.

The ways of deciding the problem of the defining and widening the circle of
persons, who have to give legal assistance to the suspects and accused in criminal
process, the perfection of the lawyer's procedural statute, the elaborations of
conceptual model of lawyer's activity under conditions of principles of competition
and disposition realization in criminal proceedings; lawyer's activity in the process of
providing of the accused rights and freedoms conducting such investigative actions,
as getting information from the channels of communication; providing the rights of
the accused as for the inviolability of his/her personal life, realization of defense
under the usage of proving facts gotten with non-procedural way; the further working
out of the conceptual model of the lawyer's participation in the realization of the
renovated legal proceeding, the lawyer's activity as for the realization of suspect's and
accused institution of reconciliation, the improving of lawyer's activity as for the
ensuring rehabilitation of illegally held responsibility, the lawyer's activity under
conditions of simplified trial and putting into practice jury trial are proposed.

Key words: giving legal assistance, lawyer, attorney, and other specialists in
the sphere of law, the right on defense ensuring, legal guaranties.



BianoBiganbHuUiA 3a BUITYCK —
JOKTOpP IOPUAMYHUX HAYK, AOUEHT JI. M. Jlobotiko

[Tiamn. no npyky 26.03.2010 p. dopmat 60x84/16. I'apuitrypa — Times. [Ipyx. RISO.
Ym.-apyk. apk. 0,9. Tupax 100 npum. 3amoBnenHs A-97.

Penakuiitno-supaanunii Bigain JJYBC
49005, m. [TainponeTpoBcbk, np. ['arapina, 26



