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an appropriate norm that would provide for and define the concept of «minor misdemeanor», which is very
often used by both academics and practitioners, to provide an appropriate characterization of this or that act
of the convicted person, which does not constitute social harm and its commission did not cause and could
not cause significant damage to the person or the institution serving the sentence.
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Ounexcanap XPAMIIOB®

JIOKTOp IOpUIMYHUX HAYK, Tpodecop
(Xapxkiecokuil HayioHanbHUll yHieepcumem
imeni B. H. Kapa3zina, m. Xapxis, Yxpaina)

O IBUYHE HACHIBCTBO $K CIIOCIb HE3AKOHHOTI'O
NEPEIIKOJKAHHSA OPI'AHI3ALII TA TPOBEJEHHIO
3B0PIB, MITHUHTIB, IOXO/IB I IEMOHCTPAIIINA

ABTOpPOM HaJIaHO BJIAaCHI BH3HAYEHHS IOHATTS KPMMIHAJIBHOIO HACHJIBCTBA 3arajoM Ta
KPHMIiHAJIBHOTO (hi3MIHOr0 HaCHIBCTBA 30kpeMa. OCOONIUBY yBary HaaHO MOTUBALl TAKUX AiSHB, SIKOIO
BHU3HAETHCA TPyNa CIITBHUX 3a IICHXOJOTIYHOIO HPHPOAOI0 MOTHBIB KPHMIHAIBHHX IIPABOIOPYIICHb.
HaronomieHo Ha Tomy, 1110 (i3nuHEe HACHUIIBCTBO SK CIOCIO YYWHEHHS KPHUMiHAIBHOTO MPaBOIOPYILICHHS,
sike niepenbauene cr. 340 KK Vkpainu, Moxe OyTy BUMHEHE 3 MPSIMHUM 1 HeNpsIMUM yMHUciioM. BoaHouac
HE ITiATPUMYETBCS TIO3HLLISI [I0JJ0 BU3HAHHS B HACHJIBCTBI JIUIIE TIPSIMOT0 YMHCITY 1 HEOOEPE)KHOCTI.

Haseneno npupomHy kimacudikario KpUMiHAJIBHOTO ()i3MYHOTO HACHIIBECTBA. 3a3HAUCHO, IO
CrIoco0OM BYMHEHHSI KPUMIHAIBHOTO MpaBONOpYIISHHS, 1o nepenbdadeno cr. 340 KK Ykpainn, moxe
OyTH 1 IICHXiYHe HACHIBCTBO, SIKE€ HE OOMEXYEThCS PI3HOMAHITHUMHU morpo3amu. Hamano aBTOpChKi
pexoMenanii kai¢ikanii pi3HUX HposBiB (izuuHoro Hacuiabeta B 1. 340 KK Ykpainu.

Knrouosi cnosa: 36opu, mimune, noxio, 0eMoHCmMpayis, «HE3AKOHHICMbY NEPEUKOONCAHHS,
@izuuHe HACUTLCMEO, [HMENEeKMYAIbHA MA 6016084 O3HAKA YMUCLY, MOMUBAYIS KPUMIHATbHOLO
npasonopyuents, Mexatizm 3ano0isiHHA WKoOU; KPUMIHANbHA GION0GIOATbHICIb.

INocTtanoBka mnpoGiaemu. HacuibcTBO € (yHAaMEHTaNbHUM IIOHATTAM HAayKd Ta
MPaKTHUKKA KPUMIHAIBHOTO TpaBa. BoHO € cioco0oM BUMHEHHS KpUMiHAJIBHUX MPaBONOPYIIEHb,
mo nepexdadeHi pisHUMHU po3aisaMu OcoOIMBOI YacTHHHM 3aKOHOAABCTBA IPO KPUMIHAIBHY
BiJMOBiJaJIbHICTh. TakoX BOHO € KJIFOYOBMM MOHATTIM #oro 3aranpHoi yacTnHH. BomHouac
BH3HAUYCHHSI MOro O3HAaK Ta KBajiQikalis Mae MEBHI OCOOIMBOCTI 3aJISKHOCTI BiJ MEXaHI3My
BYMHEHHs KPUMIHAJbHUX ITPaBOIOpYIIeHb. Taki 0cobiauBocTi HacHIbCTBO Mae 1 B ¢T. 340 KK
Ykpainu — He3aKOHHE TIEPEIIKOIKAHHSI OpraHi3allil Ta MPOBEICHHIO 300piB, MITHHIB, TOXOIIB
i geMoHcTpariif. JloCmipKeHHS X OCOOIMBOCTEH MAa€ sSIK TEOPETHUYHE, TaK i MPaKTHYHE
3HAYEHHI.

AHaJji3 ny0aikauiii, B IKMX 3a1104aTKOBAHO BUpilleHHs wi€i mpodaemu. Iluranas
ocobnuBocTeil kBajidikalii KpUMIHAIBHOTO MpaBOMOpYIIeHHs, nepeadadeHoro cr. 340 KK
VYkpainu, Oyiau mnpenMeroM JociipkeHHs B HaykoBux mnpaisix M. Ilanoa, C. JIuxoBoi,
€. [Imnunenko, M. Xaspontoka, C. MenbHuka, A. bopoBuka, A. Keporsa Ta iH. Opnak
npoOyiemi KBasmQikalii HaCHIBCTBA 3arajoM 1 (i3MYHOTO0 HACHIIBCTBA 30KpEMa, SIK CIIOCO0Y
BYHMHEHHS [IbOT'0 KPUMiHAJIBHOTO IPABOIIOPYLIEHHS, He OYIIO MPUAUICHO AOCTATHHO! yBArH.

Mera crarTi mojisrae y BU3Ha4eHHI OCHOBHMX O3HAK HACWJILCTBA K CIIOCO0Y BUNHEHHS
I[bOTO TIPABOIOPYIICHHS Ta HAJaHHA aBTOPCBKMX pPEKOMEHAaliil IIoA0 BIOCKOHAJEHHS
BiJIITOBITHOT KPUMiHAJILHO-IIPABOBOI HOPMH 1 MPaKTHKH 1i 3aCTOCYBaHHSI.

Buxnan ocHoBHoro matupianxy. Crarts 39 Konerurynii YkpaiHu BH3Hadae, IO
rPOMaJITHU MAlOTh MIPAaBO 30MPATUCS MUPHO, O3 30poi 1 IPOBOAUTH 300pH, MITHHIH, MOXOIH 1
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JEMOHCTpaLil, PO TPOBENCHHS SKUX 3aBYACHO CIIOBIIIAIOTHCSA OPraHW BUKOHABYOI BIaAU YH
OpraHu MICIIEBOTO CAMOBPSIIyBaHHSI.

OOMesxeHHs IO0JI0 peati3allii I[bOro MpaBa MOXKe BCTAHOBIIIOBATHCS CYIOM BiATOBITHO
JI0 3aKOHY 1 JIMIIE B iHTepecax HalliOHAIBLHOT Oe3MeKH Ta IPOMAaJIChKOro HOPSIKY 3 METOI0
3ano0iraHHs 3aBOPYLICHHAM YH KPUMiHAIBHUM MPAaBOMOPYLICHHSAM, IJIsi OXOPOHH 3I0pOB'S
HacelleHHs a0o0 3aXWCTy mpaB 1 cBoOOJ iHIIMX Jronei. B iHImMX BUmagkax, ocoOW, sKi
MEepenIKoPKAOTh peali3ali 1pOro mnpasa, HECYTh pi3HI BHIOM BiIOBiTambHOCTI. B Takmx
BHUIIAJIKaX HACTA€ 1 KpUMiHAIbHA BiANOBINANBHICTE, mependadeHa cr. 340 KK Ykpainu. 3rigqHo
3 HEI KPUMIHaJIbHUM IPABOMOPYIICHHSIM € HE3aKOHHE IMepellKOoDKaHHS opraHizaiii abo
MIPOBEACHHIO 300piB, MITHHIIB, BYJIWYHHUX ITIOXOAIB 1 JIEMOHCTpAIil, AKIIO L€ MisHHSA OyIo
BUYHHEHE CITY’KOOBOIO 0CO00!0 a00 13 3aCTOCYBaHHAM (hi3HYHOT' O HACHIIBCTBA.

I1i He3aKOHHHMM MEPEUIKOIKAHHIM PO3YMIETCSI CTBOPSHHS OYIIb-SKUX MEPEIOH s
oprasizaiii abo poBeIeHHs 300piB, MITHHTIB, BYJTUYHUX MOXO/IB Ta IEMOHCTpAILIiH, SIKe MOXe
BHUpaXkaTHCsl y Jii: He3akoHHa 3a00poHa CIIy)kOOBOIO 0c00010 Oyn0-iKOro i3 BKa3aHMX
IPOMaJICBKHX 3aXO0/IiB; 3aCTOCYBaHHs (Pi3MYHOT0 HACIIBCTBA 3 METOIO HE IOMYCTUTH OpTaHi3alil
YM TPOBEACHHS TAKUX 3aXOIiB a00 y Oe3IisUIbHOCTI: HANpPHKIAJ, HE3aKOHHE HEHaJaHHS
MPUMIIIEHHS TS IPOBEICHHS IMX 3axo/iB. [lepemkomkanHs, B TOMY YHCTI 13 3aCTOCYBaHHIM
(bi3nyHOT CHIH, TIOBUHHO OYTH HE3aKOHHHMM (TIPOTHIIPABHKM), TOOTO 0co0a BUMHSIE CBOI Aii Un
0e3TisUTBHICTh OE3MiICTaBHO, BCYIIEped IF0YOMY 3aKOHOIABCTBY.

IlepemkomkanHs opraHizaii abo IPOBEIEHHIO BKa3aHUX 3aXO0/iB, IO 311 HCHIOIOTHCS
Ha 3aKOHHHX IiJCTaBaX, € 3aBXKIH HEe3aKOHHHM. KpiM TOro, Take MNEpelIKOKAHHS €
HE3aKOHHHMM 1 y BHIIaJKax, KOJHM BOHO BUHHSETHCS HE CIY)KOOBOIO 0CO00I0 i MOB’s3aHe i3
3aCTOCYBaHHSM (Di3MYHOr0 HACHJIHCTBA JO OPraHi3aToOpiB UM YIACHHUKIB MHPHHUX 3aXOZiB, HABITh
SKIIO MPO HHUX He OyJIW CBOEYACHO CIOBIIIEHI BHKOHABYI OPTaHM MICIEBHMX paja, Yd IX
NpOBeNeHHsT OyJ0 3a00pOHEHE CYIOM, YW BOHHM NPOBOJWIMCH B YMOBaX BOEHHOTO abo
HaJ[3BUYAHOIO CTaHy.

[epenrkomkanHs TPOBENEHHsT BKa3aHUX 3aXOIB BH3HAETHCS 3aKOHHHM, SIKIIIO BOHH
MPOBOASATBHCS 3 TOPYIICHHSM BCTAaHOBJICHOIO MOPAAKY abo MaiTh Ha MeTi 3a0OpoHeHi
3akoHOMaBcTBOM wimi. Tox crartst 37 Koncruryuii YKpainu BU3Ha€ HE3aKOHHUM YTBOPEHHS 1
IUSUTBHICTD TOMITHYHHX TAPTIH Ta TPOMAACHKMX OpTraHi3amili, mporpamHi miai abo mii sKux
CIpSIMOBAaHI HA JIKBIJALlI0 HE3aJIKHOCTI YKpaiHH, 3MIHY KOHCTHTYIIHHOrO Jaay
HACWJIbHUIIBKUM IIISIXOM, MOPYIIEHHS CYBEPEHITETY 1 TepUTOPiaibHOI LINICHOCTI JepiKaBH,
miapuB 11 Oe3MmeKn, He3aKOHHE 3aXOIUICHHS JIepKAaBHOI BIIaIH, TIPONaraHy BiiHH, HACUIILCTBA,
Ha PO3MAITIOBAHHS MI>KETHIYHO, pacoBoi, pesiriiHol BOpOKHEUi, TOCsTaHHS Ha TIpaBa i cBoO0I!
JIIOJIHY, 37I0POB'sS HaceJIeHHs], 3a00poHstoThCsL. [lomiTruHi maprii Ta rpoMaCchKi opraHi3ariii He
MOXYTh MaTH BO€EHI30BaHMX (opMyBaHb. He JOMyCcKaeTbCsi CTBOPEHHsS 1 MisUIBHICTD
OpraHi3aliiHuX CTPYKTYp HONITHYHHUX NapTiii B OpraHaXx BHKOHABYOi Ta CYIOBOI BIIaIH i
BHUKOHABUMX OpraHaX MiCIIEBOrO CaMOBPSIAYBaHHS, BiHCHKOBHX (POPMYyBaHHSX, a TAKOK Ha
JIEp’KAaBHUX IMiOPUEMCTBAX, y HABUAIBHHX 3aK/IaJaX Ta IHIIMX JEPKABHUX YCTAHOBaX i
opranizanisix. 3a00poHa MisITBHOCTI 00’€HaHb TPOMAISH 3IIMCHIOETHCS JIMIIE B CYIOBOMY
TIOPSIIKY.

I'pomaichbki 3aX0M TAKUX CYCHUIBHUX YTBOPEHb € HE3aKOHHUMH 1 BiJIIIOBI/THI OpTraHu
i oco0M MarTh NpPaBO MEPEIIKOKATH X MpoBeneHHI. HasBHICTH cymoBoi 3a0OpoHM Ha
MPOBENESHHS IMX MAcOBUX 3aX0[[iB TAKOXK BKa3ye Ha 3aKOHHICTh HEPEIOH.

®di3uyHe HACHIBCTBO € OOHHUM 13 CIIOCOOIB BYMHEHHS I[LOI'0 KPHUMIHAJIBLHOTO
npaBoropymeHHs. Ilin (i3MYHUM HACHIBCTBOM SIK CIIOCOOOM Mepentko/pkanHs (axiBIsIMU
PO3YMIETHCS 3aMOISTHHS YMUCHUX CEPEIHBOI TSIKKOCTI 200 JIETKHMX TIJIECHHUX YIIKOIKEHb, a
TaKoX BUYMHEHHS 1HIIMX HACWIBHULBKUX il (HaHeCeHHs ynapiB, m000iB). Y pasi 3amomisiHHsI
TIIECHOTO YIIKO/DKEHHSI CePEeAHbOI TSHKKOCTI 3 METOK 3aJIKYBaHHS MOTEPHLIOro abo Horo
POAMYIB 4M MPUMYCY /10 BIIMOBH BiJi OpraHi3aliii MUPHOTO 3aXoy a00 y4acTi y HhbOMY BUMHEHE
mijyisirae KBastiQikalii 3a CyKyInHICTIO 31I04YHHIB, nependadeHux cr. 3401 4. 2 ct. 122 KK. Skmio
HACUJIBCTBO MOEJHAHE i3 3aMOMISTHHSIM TSDKKUX TUIECHHX YIIKO/PKEHb ab0 CMEpTi, 1ie BUMarae
JofaTkoBoi kBawmidikariiza ct. 121 abo cr. 115 KK [1, c. 335].

KpumiHanbHe NpaBOIOPYIICHHS BBaXKAEThCS 3aKiHICHUM 3 MOMEHTY BUMHECHHS OY/Ib-
sIKOT i uM OE3MisUTBPHOCTI, IO MEePEIIKOIKa€e OpraHisalii abo mpoBeacHHIO 300piB, MITHHIIB,
BYJIUYHHX MOXOJIB 1 IEMOHCTpalii. SIKII0 BOHO BYMHEHE IPUBATHOI 0COOOI0, TO BBAYKAETHCS
3aKiHUYCHUM 3 MOMEHTY 3aCTOCYBaHHS (hi3HYHOrO HACHIBCTBA X04a O JO ONHOIO YYacCHHKA
MOJMITHYHOI akmii. Y pasi 3acrtocyBaHHS (I3MYHOTO HACHIBCTBA CIY)KOOBOIO 0CO00IO
IIPaBOOXOPOHHOIO Oprany, il [ii BMMararoTh monmaTtkoBoi kBamigikamii 3a cr. 365 KK sk
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TICPEBHIIIEHHS BJIa 1 a00 CIIy>)KOOBHX ITOBHOBaXKEHb.

SIk Mu 6auMMoO, 3aKOHOIABIIEM HAJAETHCS JIUIIE MEPeNiK i, sIKI XapaKTepH3yrTh
¢izuune HacunbeTBO. CrpoOyeMO BH3HAUUTH O3HAKU (DI3MYHOTO HACHIBCTBA SIK CHOCOOY
BYMHEHHS 1IbOTO KPUMIHAJIBHOIO IIPaBOIIOPYIIEHHS. BOHO € nuiie OAHWM 13 BHIIB
KPUMiHAJIBHOTO HACHJIBCTBA. |HIIMM € HacHIILCTBO mncuxiyHe. OcTaHHE, Ha JTyMKY OLIBIIOCTI
(axiBIiB, 3HAXOAUTH CBIM NMPOSB B MOrpo3i CHPUYMHUTH (i3WUHY, MOpaJbHY ab0 MaifHOBY
IIKOAY.

B. HaBporpkuii 10 HaCHIbCTBA K KPEMIHAIBHO-IIPABOBOT'O MIOHATTS BITHOCHTH TLIBKU
HacuiIbCTBO (ismyHe. Ha aymKy BYeHOro, o3HaKaMu TaKoro HAaCHJIBbCTBA € aKkTHBHa Qopma
TIOBENIHKY (TUNBKM Mis); I Jist CIIPSIMOBaHA JIMIIE TPOTH IHIIOI OCOOM; XapaKTepU3YeEThCS
MIPUMYCOBUM BIUIMBOM, SIKMH 3/1IICHIOETHCSI BCyTIeped BOJIi TOTEPIIIIOro, y 3aCTOCYBaHHI IIPOTH
HBOTO CWJIM; HOCSATAHHS CHPSIMOBAaHE Ha 3allOAiSHHS IIKOAW JKUTTIO, 3JI0POB’I0, OCOOHCTIH
CBOOOJI 1HIIOI JIFOJIMHH, BUPAXKAETHCS 30BHI Yy IMO30aBIICHHI >KUTTS, 3amOJisIHHI TiIECHUX
YIIKO/KEeHb, MOPIYBAHHSX, MO0OSX, 1HIIOMY CIPHYMHEHHI (i3MdHOro 000, Mo30aBiIeHHI
0c00MCTOl CBOOON; BUPAXKa€eThCS y (Pi3MUHOMY BILIMBI Ha roTepriioro [2, ¢. 10-11].

3aranoM MH TMOTOKYEMOCS 3 O3HAKAMHM HACHIBCTBA SIK MOHATTS KPHUMiHATBHOTO
npaBa. BogHouac BBakaeMo, IO ICHXIYHE HACHIBCTBO MOPSI 3 (I3UYHAM € CaMOCTIHHHM
Cr1oco0OM BUMHEHHS KPUMIHAIBHUX MIPaBOIOPYLIEHb, SIKe HE OOMEXYETHCS JIMILE IIOTPO3aAMHU.

Ha nHamy aymKy, HacHJIBCTBO B KPHMiHaJIbHOMY IpaBi XapaKTepH3YEThCS TaKHMH
O3HAKaMH, SKi € K 00’ €KTUBHUMHU, TaK i CyO’ €EKTHBHUMU:

— BUKJIIOYHO YMHUCHHUH XapaKTep KpUMiHAIbHO-IPOTHIIPABHOT MOBE/iHKH;

— cycmijbHa HEOE3NeYHICTh 1 TMPOTUIPaBHICTh (MepeqdavyeHicTh 3aKOHOM Mpo
KpUMiHaJIbHY BIAMOBIAANBHICTD;

— HasBHICTh MOTHBaLii (BOPOXKa, IHCTpPYMEHTAIbHa a00 HETATHBICTCHKA);

— ¢iznuHi abo iH(opMaNiiiHi AiSTHHS, SIKi XapaKTEePU3YIOTHCS €10 a00 0e3IisIBHICTIO;

— IisIHHSI BYMHSIOTHCSI BCYepey UM 103a BOJICIO 1HIIoT ocoOwu;

— BIUIUBAE Ha CBOOOY 11 BOJNEBUsIBIICHHsI 200 cripuuuHsie Tii GpizndHy Ta (a00) NCUXivHy
IIKOAY YM MiCTUTh peajbHy 3arpo3y IX CIPUYNHEHHS.

VY cBoili po0oTi, sika Oya npucBsiYeHa KPIMiHATBHO-ITPABOBOMY Ta KPUMIHOJIOTIHHOMY
3a0e3MeYeHHI0 OXOPOHH OCOOM BiJI HACHIIBCTBA, HAMH HaJaBaloCs TaKe BU3HAYEHHS ITOHATTS
HACHIbCTBA B KPUMIHAJIBHOMY IPaBi — Lle YMHUCHHH, CyCHiNbHO HEOE3NeYHUH, IPOTHIIPaBHUIH
BIUIMB Ha iHOIy o0co0y, SKHA BMOTUBOBAHHMH BOPOXOIO, IHCTPYMEHTAJIBHOIO abo
HETaTHUBICTCHKOI0 MOTHUBAII€I0, SIKMH 3AiHCHIOEThCS (i3nuHnMu Ta (abo0) iHpoOpMaliiHIMU
JUSTHHSAMH (i€ro 9 Oe3/isUTbHICTIO) Beymieped abo 1o3a BOJISIO JIIOMHH 1 BIUIMBA€E Ha CBOOOIY
i1 BosIeBUsABIICHHS a00 cpuuMHSE il QiznyHy Ta (a00) NMCHUXIYHY IIKOLY YU MICTHTH PEabHY
3arpo3y ixX Cpu4uHeHHs [3, c. 66].

VY 1pbOMy BH3HAY€HHI, TIOPIBHSIHO 3 IHIIUMH, TPHUIiJIEHA yBara TakuM Cy0’ €KTHBHHM
O3HaKaMm, SIK MOTHBH (MoTuBalis). [1ig MOTHBAIIi€l0 HAMU PO3YMIETHCS TICHXOJIOTIYHHH TIpoIiec
BUHUKHEHHsI, (OpMYBaHHS Ta peaiizalii MOTHBY KPWUMIHaJbHO IPOTHIIPABHOI IOBEIIHKH.
besnepedHo, KpuUMiHAIBbHI MPABOMOPYLICHHS 3 O3HAKAMH HACHIBCTBA BYMHSIOTHCS JIUIIE
YMUCHO 1, SIK IPABUJIO, 3 PSMHUM YMHUCIIOM. Lle cToCyeThCs 1 KpUMIHAIBHOTO TIPABOMIOPYILICHHS,
sike mependadene cT. 340 KK Ykpainu.

Brok BOPOKMX MOTHBIB HACHWJIBHUIIBKOI TIOBEAIHKH 3YMOBJICHHH KOH(IIKTHOMO
CHTYALI€I0 1 YacTO Ma€ CUTyaTHBHHUIl Xapakrep. Taki MOTHBH MOXYTh BHHHKATH Ha IPYHTI
KOH(QUIIKTY MOJITUYHHUX BIOJ00aHb, IOMCTH 0c00i 3a 11 rpOMajIChbKy YH MOJIITHYHY JiSUTbHICTb.
Sk cripaBeAsIMBO HAroJoIIye yKpaiHchkuil kpuminonor O. JInTBak, cyoBa NpaKkTHKa Ta CydacHi
JTOCTIIKSHHS arPECUBHOI 3I0YMHHOCTI TA0Th MMiJCTABH 3pOOMTH BUCHOBOK IIPO T€, IO CTPIMKO
TIOHM3UBCS TOPIT MOTHBALl KPUMIHAJIFHOTO HAacHIbCTBa [4, ¢. 55-56].

[HIIMM BHAOM MOTHBaLii KPHMMIHAILHOTO HACHIIBLCTBA € IHCTpYMEHTajdbHa. B 1boMy
BUIAJKy BHHHa oco0a He BiJuyBa€ BOPOXHX IIOYYTTIB JO IOTEPIUIOro sK 00’€KTa
HACHJIBHHUIBKUX Mil. KpuMiHAaIbHO MpOTHIpaBHI MiSHHS CIPSIMOBAaHI HA IOCSATHEHHS 1HIIOL
METH, HaIpUKJIaJ KOPHCIHBOI. B HamoMy BUIanKy, BUHHA 0co0a 3aCTOCOBYIOYHM HACHIIBCTBO,
MOXX€ BUKOHYBaTH HaKa3 IHILIOI, OTPHUMYHOYH Uil cebe MEeBHY BUroay. Bci mam’sTaroTh
CIIAaBHO3BICHUX «TITYHIOK» 4yaciB SIHykoBH4a. [HcTpyMeHTaIbHAa MOTHBALIS [TPpUTaMaHHa i B pasi
KPUMIHAJIBHO MPOTHIPABHUX Il JJIsl 3HATTA eMOLiHHOI Hanpyrd. HacuiapbHULBKI Jil MOXKYTh
OyTH 3yMOBJICHI B IMITyJIbCUBHUMH MOTHBAMHU TPYNOBOi coiifapHocTi. J{ii BHHHOTO B IIbOMY
BUIQJIKY CIPSIMOBaHI Ha OTPUMAaHHS CXBaJICHHS 3 OOKY pedepeHTHOI Ipymu IJisi OTpUMaHHs
BiJIIIOBIJTHOT'O CTaTYCY, @ IHOJI peasi3yroThCs ITijl BIUIMBOM (paKTOpa TPYIOBOTO PH3HKY.

HacunbHULBKI  JisIHHA ~— XapaKTepH3YHOThCS 1  HEraTHBICTCBKMMH — MOTHBaMH.
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O. Barnypka Ta A. ®. 3eniHCEKHI HATOMOUIYIOTh, IO TaKi MOTHBH I030aBJIEH] YCBIIOMIICHOT
paiioHaTbHOT OCHOBH, X04a BUILUIMBAIOTH 3 1HMBIya bHOI HOTPEOH B CAMOAKTYyali3arlil.

HacunpHHIIbKI KpUMIHANBHI TMPAaBOMOPYIIEHHS MOXYTh OyTH MOJIMOTHBHHUMH
(3yMOBJIEHHMH JIEKIJIbKOMa MOTHBaMH, 110 00OB’SI3KOBO MOBHUHHO OyTH ypaxOBaHO MK 4ac
kBamiikamii 1 TpH3HAYeHHI BHHHOMY KpHMiHaJbHOro mokapaHHsA. Tak Bepxouuit Cyn
VYxpainu y cBoilf IOCTaHOBI 3a3Hauae, IO KOJIM BHHHA 0c00a, BUMHSIOYM YMHUCHE BOHMBCTBO,
KepyBajiacs He OJHUM, a JEeKiTbKOMa MOTHBaMH, CyAaM HaJEKHUTh 3 sCyBaTH, SIKHH 3 HUX OyB
JOMIHYIOYMM 1 KBaJiiKyBaTH 3JI04MH 32 THM IyHKTOM 4. 2 cT. 115 KK, sikum BH3HAueHO
BIATIOBIAJIBHICTE 32 BUMHEHHS BOMBCTBAa 3 TaKOro MOTHBY. BomHodac B OKpeMHX BHIaAKax
3aJIe’)KHO BiJl KOHKPETHHX OOCTaBMH CIIpaBM MOXJIMBa KBaslidikamis Aii BUHHOI ocoOu 1 3a
KiTpkoMa mmyHKTamu 9. 2 cT. 115 KK, sxmo Oyae BcTaHOBIICHO, 110 MiependadeHi HUIMHA MOTHBH
(MeTa) piBHOIO MipOIO MOIVIM BUKJIMKATH Y BHHHOTO Pillly4iCTh BYMHUTH BOMBCTBO [5].

3akOHOJABLEM  SK  CHOCI0  BYMHEHHS  KPUMIHAJIHHOIO  MPaBOMOPYILIEHHS,
nependavenoro crarrero 340 KK Ykpainu, BU3HaeTbesl TUTbKM (Di3WUHE HACHIBCTBO. Y IIE
MOHATTS (PaxiBIIMU BKIIAAETHCS Pi3HAMN 3MICT.

M. IlanoB Bu3Havae (hi3nUHE HACHIBCTBO SIK YMUCHHM, NMPOTHIpaBHUI (i3uaHUN
BIUIMB Ha TLJIO IHIIOI JIFOJMHU LUISXOM MOPYIIEHHs 11 TiJIeCHOT HEeOTOPKAHOCTI, MOEJHAHE 3
CIIPUYMHEHHAM (Di3UYHOTO 00II0 a00 JIETKHX YU CepeIHbOI TAKKOCTI TUICCHHUX YIIKOIKEHb.

T. JIuceko 10 Hi3UYHOro HACHIIBECTBA BiTHOCHTH IPOTHIIPABHHUMN BIUIUB 32 JIOTIOMOIOI0
¢i3nuHOi criM Ha iHIIy ocoOy (opraHu, TKaHWHM abo ¢i3ionoriuHi GyHKIIi opraHi3mMy) MpoTn
abo0 1032 BOJICIO, IO TTOCSATAE Ha TUIECHY HEJOTOPKAHICTh, 3J0POB’Sl UM JKUTTS, 0OMexye abo
BHKJIFOUa€ cBoboxy ii BodeBusiBIeHHS [0, c. 10].

O. T'ymiH mijg (i3MMHUM HACHMIICTBOM pO3YMIi€ yMHCHE MOpPYLIEHHS (i3HYHOrO
3/I0pOB’Sl UM TOCSITaHHS Ha >KUTTA ((iznuni Onara), TOOTO HOro CyTHICTH MOJISATAE Yy 3aBIAAaHHI
OITHI€I0 0COOO0 IHMIIH TIIECHUX VITKOKEHB, HE3aJIeKHO BiJ IX TSHKKOCTI, MTO30aBICHHS BOII
4yM 3amofisiHHs cMepti. Ha mijcraBi aHamily YMHHOTO 3aKOHOAABCTBA MPO KPHUMIiHAIBHY
BINOBIAAIBHICTS JOCTIAHUK MOALIAE (i3MYHE HACHIBCTBO HAa BHIM 3a HHU3KOIO IIJICTaB: 3a
CTyneHeM He0e3NeKH sl KHUTTS Ta 30poB’s iHIIOI JitoauHKu (Oe3neuHe 1 HeOesneuHe); 3a
CTyIEHEM TSDKKOCTI 3aBnaHoi (isnuHOi mKkoau (moOoi; pi3HI BUAM TUIECHUX YIIKODKCHB;
CMepTh 1HIIOI JIFOMMHM); 32 (OPMOIO0 BHHM JI0 TiSIHHS Ta HAciiJKiB (yMHCHE 1 HeoOepexHe
(TUIBKM Ul HACHINKIB); 32 (OPMOIO MPOsBY (MOPAYBaHHS Ta YKOPCTOKE IMOBOKEHHS); 3a
(GYHKI[IOHATBHOIO POJUTIO (CHPUYMHEHHST CMEPTi 3 XYJITaHChKUX MOTHBIB; BUMHEHHS MisHb,
OB’ SI3aHMX 13 CIy’)KOOBUMHM Ta T'POMaJICBKUMH O0OB’SI3KaMH; y CTaHi HeoOXiHOI 00OpOHH,
KpaifHboi HeoOXigHOCTI Ta iH.) [7, c. 98].

Mu B miIoMy TOTOPKYEMOCS 3 HaJaHOIO KiacH(ikamiero. Alle BHCTYHAEMO NPOTH
BiJJHECEHHs Jili MpM HeoOXiqHid OOOpOHI Ta KpaiiHii HEOOXIAHOCTI 0 HACHIBHHIBKUX B
KpUMiHaJbHO-IIPAaBOBOMY 3HaueHHI. lle He HacHIbCTBO, a 3aloisHHSA IIKOIW, sKE He
XapaKTepU3yeThCsl 03HAKAMH HACHIIBCTBA SIK KpHMiHATBHO-TIPaBOBOI KaTeropil. Taky x Mmo3Hiiro
Mae 1 JocuimHuis cydacHoro 30poiiHoro HacunberBa JI. Kymuk. Bowa Haromomrye, 1mo
HACWJIBCTBO 3 BHKOPHCTaHHAM 30pOi 3aCTOCOBYETHCS JIMIE YMHCHO 1 CYIPOBOIKYETHCS
BiJIMIOBIJTHOI0O MOTHUBALII€I0, B LEHTPI SIKOI € IrHOPYBaHHS OCOOMCTOI HENOTOPKAHOCTI IHIIOT
ocobu, ToMy HeoOepexKHe 3alOIIsTHH KON He MOXKHA BBa)KaTH HACHIIBCTBOM, HAaBITh SKILO
IIKO/a 3 HeoOePEKHOCTI 3aMOAIIOETHCS B ITPOLIEC HACKIIBHUIIBKUX TTOCATaHb [8, c. 2].

A. Mocunip min (i3sMYHMM HACHILCTBOM BH3HAE OYIb-SKi YMHCHI Jii (i3HuHOro,
CEeKCYabHOI'0, TICUXOJIOTIYHOI'0 BIUTHMBY, SIKi [TOJIATAIOTH Y 3aCTOCYBaHHI (3arpo3i 3aCTOCYBaHHS)
CHIIM SIK BHSIBY CBO€I BOJI IOTEPHIIOMY, IO BUMHSIOTBHCS 1032 BOJICIO Ta CIPHYMHAIOTH YH
MOXYTh CHPUYUHUTH HOMY IIKOAY 1 € 3aco00M nocsrHeHHs: metH [9, c. 28]. Ha namry nymky,
TaKe BU3HAYECHHS OXOILTIOE OTHOYACHO 03HAKH (PI3MYHOIO 1 ICUX1YHOTr0 HACHIILCTBA SIK CIIOCO0Y
BUYMHCHHS KPHUMiHAJBHUX TPABOMOPYIIEHb. Lle KpHMMiHOMOriYHEe BU3HAYCHHS, SIKS HE BU3HAYAE
caMe KpUMiHaJbHO-IIPAaBOBUX O3HAK IMX IOHATH. BUIINEHHS OKPEMO CEKCyaJbHOTO BIUIUBY
B3araji € 3aiiBUM.

BaxiuBoro mj1s1 Teopii 1 MPaKTUKKA KPUMIHAIBHOTO MpaBa € KiacH(ikarlist Gpi3suaHOro
HACHIIbCTBA B 3aJIGKHOCTI BiJ 00’€kTa iforo BIUTMBY. MO)KHa BHAUIMTH J[Ba HOr0 OCHOBHHX
BUJIH:

1. BmumB Ha TITO JIOAMHM — € Jif, CHOCI0 BYHHEHHS KpPHUMIHAJIBHOIO
MPaBOIMOPYILECHHS, 110 3HAXOMUTh CBIi MPOSIB y 3aCTOCYBaHHI (Pi3MUHOI CHIIM VISl OPYIISHHS
TIIECHOI HENOTOPKAHOCTI TOTEPILIOro, MO 3amofifoe abo pOOWUTh MOKIMBHM 3aIlOIisTHHS
IIKOJIH TUTECHIH HETOTOPKAHOCTI JIFOJIMHU a00 i1 37I0pOB’F0 YU JKHUTTIO.

2. BriuB Ha BHYTpIILIHI OpraHy JIIOAWHK 0€3 ITONIKOKEHHS 30BHIIIHIX TKaHUH Tija
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(cTIOIOBaHHS, OTPYEHHSI, JaBaHHS OlYPMAHIOIOUMX UM HApPKOTHYHHX 3aCO0iB TOIIO).

B. Ocanmuuii npornonye po3risaaté sk (Gi3uyHe HACHUIBCTBO 1 M030aBieHHs BOIi 0e3
BIUIMBY Ha Tijto otepmiyioro [10, c. 122]. Mu noBHicTIO MATPUMYEMO Taky no3utiiro. Came 11
BuAn (HI3UYHOTO HACWIIBCTBA XAPAKTEPU3YIOTh HOro sIK CIOCIO BYMHEHHS KPUMIiHAJIBHOTO
IIpaBoropymeHHs, ske nependauene cr. 340 KK Ykpainu.

Ha mnamry nymky, ¢i3suuHe HAcHIBCTBO SIK CIIOCIO BYMHEHHS KpPUMiHAIBHHX
MpaBoNOpYyIleHb, B ToMy 4ucii 1 nependaueHoro cr. 340 KK VYkpainu, mMoxHa Hagatu 3
ypaxyBaHHS IOHATTS HACWIBCTBA SK KPUMiHAJIBHO-TIPABOBOI'O MOHATTS, IO JaBajocs B Wil
poboti panime. Omxe, (Gi3UYHE HACHILCTBO — II€ YMHCHHH, CYCIHIJIbHO HeOE3IeuHUid,
MPOTUIPABHUAN BIUIMB Ha IHIIY 0CO0Y, BUKJIMKAaHMH BOPOXOIO, IHCTPYMEHTAIBHOIO YH
HETaTHUBICTCHKOI0 MOTHBAII€I0, IO 3JIHCHIOETbCS (I3MYHUMH JisMH 9M  O€3isUTbHICTIO
BCyIepey 4 M03a BOJEIO JIFOJIMHU 1 BIUTUBA€E Ha cBOOOAY 1i BOJIEBUSBIICHHS a00 CIpUYHHSIE Tid
¢bi3uuHy Ta (2060) NCUXIYHY IIKOAY YU MICTUThH pealbHy 3arpo3y 1X CIpUYMHEHHS. Y BUIAJIKY,
sixmit mepenodavenuii cr. 340 KK Ykpaian, METOr TaKuX HACHIBHUIBLKAX JiH € TICPEIIKOKAHHS
oprasizanii abo MpoBereHHIO 300piB, MITHHTIB, BYJIMYHHX ITIOXOMIB i JeMoHcTparii. Tpeda
3a3HAYMTH, 110 BOHO HE MOXKe OyTH 0OMEXEHO JIMIIE yIapaMH, MO00sIMU Ta PI3HUM CTYyIIEHEM
TUIECHUX YIIKOJKEHb.

Binpiicte HOCHIIHUKIB Ii€i MPOOIEMH CXOAATHCS B OYMKax Ipo Te, Mo (izudHe
HaCWIBCTBO MO)KE OyTH BUMHEHO TUIBKH 3 YMHUCHOIO (hOpMOIO BMHH. SIKIIO X i BUMHEHO 3
Heo0epeXHOCTi, TO TpHOA TOBOPUTH HE PO HACHIBCTBO, a MPO BHIAJIKU 3aIOJISTHHS IIKOIH
3JI0pOB’I0 YW JKHUTTIO NDIIXOM [ii TNPW BYMHCHHI CYCHUTBHO HEOE3NEYHHUX MisHb, JIe
KOHCTPYKTHBHO TIepea0aueHnM cepe]l IHIINX € 1 MOocsATaHHS Ha 0COOUCTICTh. SIK crpaBemInBo
3a3Havae A. KeporsiH, ycBiJIOMJIIOBaHAa CHPSIMOBAHICTh HACHIBCTBA MPOTH IHIIOI JIFOJMHH
Bcyneped abo mo3a ii Boi Ta Horo crenndivyHa QyHKIIIOHaIBHICTD (CIIOCiO JOCATHEHHS IIEBHOI
LTl 4Yepe3 3amofisHHA cMepTi, (i3ndHoi Ta/abo mcuxiduHOi TpaBMH, OOMEXEHHS CBOOO[
BOJICBHSIBJICHHS a00 il 1HIIOI JIOAWHU a00 CIoCciO OTpUMaHHS 3aJ0BOJNCHHs depes (i3uuHi
Ta/ab0 TNCHUXIYHI CTPaKHAHHS >KEPTBH) 3YMOBIIOE MOMKJIMBICTH BUMHEHHS HACHIBHHIBKHX
3JI0YMHIB Jiuie ymucHo [11, c. 215].

Tomy mu He moromxyemocs 3 nosuniero H. B. JloBrans-boukoBoi, sika BBaXkae, 1110
TUTaHHS (GOPMHU BUHU MPHU BUMHCHHI HACHIBHHUIIBKHX KPHUMiHAIBHUX MPaBOMOPYIICHh HE Ma€e
iCTOTHOI'O 3HA4YeHHS Ul BU3HAYEHHS CYTi HACWIIBCTBA, TOMY IO B IIOHATTS HACHJIBCTBA SIK
croco0y BUMHEHHS KPHMiHAJIBHOTO NMPAaBONOPYLIEHHS He Tpeba 3aKjiafaTd IeBHY KOHKPETHY
(hopMy BUHH, OCKLITBEKH I1e O3 ICTABHO CYTTEBO 3BYXKYeE foro 3mict [12, ¢. 130].

J¥cKkyciiHUM MUTaHHSM B HayLli KpUMiHATBHOTO NPABa € BU YMUCIY IIPH 3/iHICHEHH]
qnanﬂoro HaCWIbCTBA SIK cr[oco6y TEPEIIKO/DKAHHS opranizanii abo MpoBeneHHIO 300piB,
MITHHT'B, BYJINYHHX TOXOXIB 1 AeMoHCTpamiid. Tox A. Kepon;m BKA3y€ Ha Te, 10 HE3AKOHHE
HepeIIKOKaHHs OpraHi3anii abo IPOBEAEHHIO 300piB, MITHHT'B, TIOXO/IB 1 IEMOHCTpALii, sKe
BUMHSIETBCS 13 3aCTOCYBAHHAM (DI3MIHOTO HACHIIBCTBA, XapaKTEPHU3YETHCS YMHCHOIO (hOPMOIO
BUHH, a came mpsiMuM ymucioM [11, c. 215]. Ha Hanry mymKy, Takuii miaxig 3HA4HO 3BYXKYE
KOJIO [IisiHb, CIIOCOOOM BYMHEHHS SKMX € (pismunHe HacuinbcTBO. Ha Hamry nymky, ¢iznune
HACHUIBCTBO MOKe OyTH BUMHEHE SK 3 NpPAMHUM, TaK i HENPSMUM YMHCIOM, KOIH 0co0a
YCBiJOMIIIOBaJa CYCIIJIBHO HEOE3Me4Huil Xapaktep cBOro JisHHs (#ii abo Oe3aisuIbHOCTI),
nependavana Horo cycniibHO HeOe3IeuH1 HacIiIKY 1 X04a He Oaxaa, ajie CBiIOMO IpHITyCKaa
1X HaCTaHHS.

BBaxxaemo, 1110 CITOCOOOM MEPEIIKOKAHHS OpraHizaili ado MpoBemIeHHIO 300piB,
MITHHTIB, BYJIMYHUX MOXOJIB 1 JIEMOHCTpaliii Moxke OyTH He TiNbkH (i3uuHe, a 1 MCHXiuyHe
HacuiIbeTBO. Lle muTaHHs NoTpedye OKpeMOoro HayKOBOI'O JOCHIKEHHS.

3Ba)kalouM Ha BUKJIAJICHE, MOXKHA 3POOHTH TaKi BHCHOBKH.

1. ®i3nyHe HACWIBCTBO SIK CHOCIO BYMHEHHS KPHMIHAJIBHOTO HPABONOPYIICHHS
XapaKTepU3yeThCsl HU3KOI0 00’ €KTHBHUX Ta CY0 €KTUBHUX O3HAK, 1O SIKUX HAJIEXKaTh: BUKIIIOYHO
YMHUCHHUH XapakTep KPHUMiHaJbHO-TIPOTHIIPABHOI ITOBEiHKH; cycninLHa HEOE3IMEYHICTh 1
IPOTHIIPABHICT (TepeadayeHiCTh 3aKOHOM IIPO KPHUMIHANBHY BiJNOBINANBHICTD; HAsBHICTH
MoTuBaLii (BOpOXka, IHCTpyMeHTanbHa a0 HeraTWBICTChbKa); (i3W4HI JisHHS, sKi
XapaKTepU3yIOThCs i€l a00 Oe3/isLIBHICTIO; JISTHHS BUMHSIOTHCS BCYIIEpEd YU 11032 BOJICIO
iHIIOT ocoOu; BILIMBaE Ha cBoOOAY ii BoneBusiBIIeHHs abo crpuuumHse i ¢isnuny Ta (abo)
NICHXIYHY IIKOJY UM MICTUTh pealibHy 3arposy ix cupuuuHeHHA. OTxe, (Gi3udHe HACHIBCTBO —
IIe YMUCHHUH, CYCHIJIbHO HeOe3NeYHHH, MPOTUIIPaBHUI BIUIMB Ha iHIIY 0COOYy, BHKJIMKaHHI
BOPOXKOIO, 1HCTPYMEHTAJIBHOIO UM HEraTHUBICTCHKOIO MOTHBALIEI0, IO 3IiHCHIOETHCS
(hI3UYHUME TiIMH 9¥ O€3TISUTBHICTIO BCYIIEped 41 11032 BOJICIO JIFOJMHH i BIUIMBAE Ha CBOOOIY
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ii BoeBMsABNICHHS a00 cnpuuuHsE il QizndyHy Ta (a00) NCHUXIYHY IIKOLY YU MICTHTH PEATbHY
3arpo3y iX CIIpUYMHEHHSL.

2.Y Bunanky, skuii nepenoadenuii cr. 340 KK Ykpainu, MeToro Takux HaCHIIBHUIBKIX
Iiil € mepelIKo/pKaHHs opranizaiii abo MpoBeNeHHI0 300piB, MITHHTIB, BYIUYHUX MOXOJIB i
neMoHcTpaniil. Tpeba 3a3HaunTH, 110 BOHO HE MOXKe OyTH 0OMEXEHO JIMIIE yAapaMH, Mo0osIMHu
Ta Pi3HOTO CTYMEHS TiIECHUMH YIIKOIKCHHSIMH.

3. Ha namy aymky, ¢i3udHe HACHUIBCTBO MOXKE OYTH BUMHEHE SIK 3 IPSIMHUM, TakK i
HEMpsIMUM YMHUCJIOM, KOJH 0co0a YCBIZIOMIJIIOBaja CYCHIBHO HeOE3MeuHHH XapaKkTep CBOTO
nistHHS (i1 abo Oe3/isuIbHOCTI), Tepeadayana Horo cycniiibHO HeOe3MeuHi HACTIIKY 1 Xo4a He
Oakana, ane CBiIOMO MpUITycKala X HacTaHHs. ToMy He i ITPEMYEMO BU3HAHHS JIMLIIE TIPSIMOT'O
YMHCITY B IiSIHHAX, 110 XapaKTepU3yIOThCs Hi3NYHUM HACHIIBCTBOM.

4. BBakaemo, 1110 CIIOCOOOM MEPEHIKOIKAHHS OpraHisarii abo MpoBeACHHIO 300piB,
MITHHTIB, BYJIMYHHX MOXOJIB 1 JEMOHCTpaIliii Moke OyTH He TilbkH (i3udHe, a i mcuxiuyHe
HACHIIbCTBO, SIKE HE OOMEKYETBCSI JIHILE IOrPO3aMH.
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ABSTRACT

Oleksandr Khramtsov. Physical violence as a way of unlawfully interfering into the
organization and conduct of gathering, meetings, marches and demonstrations. The phenomenon of
violence is the subject of research in many sciences. It is the subject of research of criminal law science too
and it occupies a prominent place among the cross-cutting concepts of this field of law and legislation. It is
present both in their General and Special parts. And this is not accidental. One of the oldest concepts of
crime known in European law, which was provided by the ancient Roman jurist Ulpian, stated that a crime
is a violation of the law, which is combined with violence and deception. And this primarily concerns
physical violence.

Physical violence is an independent way of committing a criminal offense, which is provided for
in Art. 340 of the Criminal Code of Ukraine. In the article, the author analyzes the concepts of this method
of committing a criminal offense given by Ukrainian scientists. It is emphasized that this concepts suffer
from the following disadvantages: as a rule, attention is not paid to the subjective signs of criminal physical
violence; there is no unity of approaches regarding the form of guilt of violent actions; most researchers
attribute only physical violence to criminal violence, recognizing alongside it only the threat of its use.

The author gives his own definitions of the concept of criminal violence in general, and criminal
physical violence in particular. Special attention is paid to the motivation of such actions, which is
recognized as a group of common psychological motives for criminal offenses. It is emphasized that
physical violence as a method of committing a criminal offense, which is provided for in Art. 340 of the
Criminal Code of Ukraine can be committed with direct or indirect intent. The author does not support
positions regarding the recognition of only direct intent and carelessness as a violence. The paper gives a
natural classification of criminal physical violence. It is noted that the method of committing a criminal
offense provided for in Art. 340 of the Criminal Code of Ukraine can also be mental violence, which is not
limited to various threats. The author's recommendations for the qualification of various manifestations of
physical violence in Art. 340 of the Criminal Code of Ukraine are given.
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