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PECULIARITIES OF INSTITUTION OF RECUSALS (SELF-RECUSALS)
IN CRIMINAL PROCEDURE

Hapis Jlazapesa, [Jmutpo Kapuurin. COBJIHUBOCTI IHCTHUTYTY BIJABOJIB
(CAMOBIABOAIB) Y KPUMIHAJIBHOMY ITPOILECI. ¥ HaykoBiii cTaTTi aBTOPU 3BEPTAIOTH YBary
Ha KJIFOYOBI OCOOJIMBOCTI 1HCTHTYTY BiJJBOAIB (CaMOBIZBOIB) y KpHUMiHAJIBHOMY Ipomeci. BiH € mocutsb
JI€BUM Ta 3aCTOCOBYBAHMM, 3BaXKAalOYM Ha MOXJIMBICTh YYAaCHUKIB KPHMIHAJIBHOTO HPOBAKEHHS
KOHTPOJIIOBATH MPOLIECH CYLOBOTrO PO3IILLY Ta JOCYIOBOro po3ciigyBaHHsA. OHaK HAaroJoLIeHO, IO B
YUHHOMY KPUMiHaJIbHOMY IPOLIECYaIbHOMY 3aKOHOABCTBI HE 30BCIM UiTKO BHITMCAHO IIOHATIHHUI anapar
CTOCOBHO BiJIBOIiB Ta BIIACHE MPOLEAYP iX 3AiHCHeHHs. B Mekax 1boro 10CiiKEeHHs 3BEPHYTO yBary Ha
CIIiYy Ta CylOBY IPAaKTUKY, IO CBi4aTh IPO BiJCYTHICTh HAa 32aKOHOIABUOMY PiBHI HAJIEXKHOTO JI€BOTO
MEXaHi3My BPETYJIIOBaHHS BiJIBOAY CIIiIUHUX, IPOKYPOPIB Ta CY[/IB 1 MPaBOBUX HACIIKIB HOro po3rismy
KOMIICTEHTHUMH OpraHaMH.

BincyrHicTs BU3HAuYEHHS IOHATTS BiJBOJIY, IPABOBOrO BPET'YJIIOBAaHHS MEXaHI3MYy IHIIHMX
o0cTaBHH, SIKI BUKJIMKAIOTh CYMHIB Yy HEYNEPEDKEHOCTI CYIUIl, € HACIiJIKOM CYIUIIBCBKOTO CBaBIUIS i
YXBaJICHHsI HECIIPaBEIMBUX PIllICHB I1iJ] 4ac JOCYZ0BOr0 PO3CIIIAYBaHH i Cy0BOro NpoBakeHHs. Kpim
TOr0, Cepe;l BaXIIMBUX 3100YTKIB JOCIIUKEHHS CITi/l Ha3BaTH CIIPO0Y XapaKTePHCTUKHY KOMIIOHEHTIB 3asBU
PO BiJIBil, sIKi aBTOPH NPOINOHYIOTh 3aKPIIIUTH B 32KOHOAABUMX MOJIOKECHHSX.

3kpema, 3a3HaueHo Ha HeoOXimHocTi poskpurrst B KIIK Vkpainm BuMOrm 1o 3Micry Ta
o(hOopMIICHHS 3asB I1PO BIABLA ISt TOTO, 100 CIIPAMYBAaTH KPUMiHAIBHE IPOLECyalIbHE 3aKOHOIABCTBO B
HamnpsMKy YHi(ikoBaHOCTI. AJDKe HpOLeCyalIbHO BiJBiZl IOBHHEH O(OPMIIIOBATHCS 3asABOI0 IPO HOro
3[IMCHEHHA Yy BUINAJKY BHSABJICHHS HiJCTaB, IepeJ0adyeHHX YMHHUM KPUMIHAIBHHM IPOLIECYaJbHUM
3aKOHOJIaBCTBOM. BojHOUac B Mekax KPUMIHAIBHOIO MPOLECYaIbHOIO 3aKOHOJABCTBA HE IependadeHo
HOPMAaTHBHHUX I10JIOKEHb, SKi MICTSTh BUMOTHY O ()OPMH Ta 3MICTY 3asiBU PO BiJIBiJ.

Knrwouosi cnoea: incmumym 8i0800i8, YHACHUKU KPUMIHATLHO20 NPOBAOICEHHS, G060,
€camosiogio, 3asea npo 6iogio.

Relevance of the study. The Institute of Appeals is a fairly common set of procedural
norms, which indicate the possibility of a participant in criminal proceedings to influence the
observance of the principles of legality and the rule of law in a specific proceeding, as well as to
contribute to the implementation of an impartial review. Despite this, the analysis of investigative
and judicial practice of Ukraine points to the absence of an appropriate effective mechanism at
the legislative level to regulate the recusal of investigators, prosecutors and judges and the legal
consequences of its consideration by competent authorities. The lack of definition of the concept
of recusal, legal regulation of the mechanism of other circumstances that raise doubts about the
judge's impartiality is a consequence of the judge's arbitrariness and the adoption of unfair
decisions during the pre-trial investigation and court proceedings.

Recent publications review. In criminal procedural literature, the issue of recusals in
the criminal process has been studied by multiple scholars such as: Yu. Azarov, V. Batiuk,
Yu. Stetsenko, K. Chamlynskyi, V. Halunko and others who studied the features of impartiality
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of judges but did not raise the question of what a determining role the conflict of interest has
when recusal is considered necessary, did not pay attention to the study of foreign legislative
experience for the possibility of using it to improve domestic legislation; no attention was paid
to the study of foreign legislative experience for the possibility of using it for the purpose of
improving domestic legislation.

The research paper’s objective is to highlight the peculiarities of the institution of
recusals (self-recusals) in the criminal process.

Discussion. The institution of recusals plays a significant role in criminal proceedings,
as it is a kind of guarantee of its full, impartial and comprehensive implementation. Within the
framework of criminal proceedings, the institution of recusals may be defined as a guarantee that
determines how effectively the inevitability principle of criminal prosecution is implemented. It
should be noted that the current Code of Criminal Procedure of Ukraine does not establish the
interpretation of the concept of "recusal" and "self-recusal", however it contains grounds for its
implementation by officials of the prosecution, the investigating judge, and the court. All this
exists for the purpose of documenting this guarantee at a legislative level, which is borrowed
from international criminal procedural legislation and correlates with international standards in
the field of human rights. Along with the fact that the legislator does not define the concept of
"recusal”, the corresponding norms of the Criminal Code of Ukraine establish the procedure for
recusal, that is, the removal of participants in criminal proceedings due to the existence of a
number of reasons, i.e. objective circumstances. It is mentioned above that the provisions of the
institute of recusals may be refferred to not only by the representatives of the prosecution, but
also by the court whose key principle is impartiality when making a certain decision, which
corresponds to the current legislation of Ukraine and correlates with the standards of the
international legal community which is stated in separate provisions of the CPC of Ukraine. The
subjects of recusal can roughly be divided into two categories: key (mandatory) participants in
criminal proceedings, which should include a judge, an investigating judge, an interrogator, an
investigator, a prosecutor, etc.; secondary (auxiliary) participants in criminal proceedings,
including: an expert, a specialist, a secretary of the court session, a staff representative of a
probation body, an interpreter, a defense attorney, a representative, etc.

According to Art. 75 of the CPC of Ukraine, circumstances that exclude the
participation of an investigating judge, judge or jury are as follow:

1) if he or she is an applicant, victim, civil plaintiff, civil defendant, close relative or
family member of an investigator, prosecutor, suspect, accused, applicant, victim, civil plaintiff
or civil defendant;

2) if he or she participated in this specific proceeding as a witness, expert, specialist,
staff representative of a probation body, translator, investigator, prosecutor, defense attorney or
representative;

3) if he or she, his close relatives or members of his family taek personal interest in the
results of the proceedings;

4) in the presence of other circumstances that raise doubts about his or her impartiality;

5) in the event of a violation of the established procedure for determining the
investigating judge, the judge for consideration of the case.

"The court carrying out legal proceedings cannot include persons who are related to
each other" [1].

As part of the analysis of the given circumstances, we came to the conclusion that they
are quite logical, since the key aspect of this discussion is the presence of close relatives within
the same process, duplication of status, as well as violation of the appointment procedure, which
is inherently an unacceptable phenomenon in the framework of criminal proceedings.

Circumstances for recusal are provided on a par with other participants, such as:
prosecutor, interrogator, investigator, whose recusal is carried out on the following grounds:

1) if he or she is the applicant, victim, civil plaintiff, civil defendant, family member or
close relative of the party, applicant, victim, civil plaintiff or civil defendant;

2) if he or she participated in the same proceedings as an investigating judge, a judge,
a defense attorney or a representative, a witness, an expert, a specialist, a staff representative of
a probation body or an interpreter;

3) if he or she, his close relatives or members of his family take personal interest in the
results of criminal proceedings or there are other circumstances that cause reasonable doubts
about his or her impartiality [1].

Recusal can be considered and represented as a way for the defense to protect their
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rights within the framework of criminal proceedings. That said, it is necessary to pay attention
to the fact that any recusal must be motivated, which means that it is necessary to take into
account the conditions under which its implementation is crucial [2].

We have previously drawn attention to the fact that certain norms of the current CPC
of Ukraine, particularly Art. 75-79 of the CPC of Ukraine provide for the obligation to declare
self-recusal in a long list of subjects, including the investigating judge, court, prosecutor,
investigator, defense attorney, representative, expert, specialist, translator, secretary of the court
session, etc. Accordingly, there is a list of grounds on which the named subjects are obliged to
declare it [1].

Applications of recusal can be filed both during the pre-trial investigation and during
the court proceedings. Applications for recusal during the pre-trial investigation are submitted
immediately after establishing the grounds for such recusal. Applications for recusal during court
proceedings are filed before the beginning of trial. Submission of an application for recusal after
the commencement of the trial is allowed only in cases where the grounds for recusal became
known after the commencement of the trial. The recusal must be well-grounded [3].

In the case of a recusal of an investigating judge or a judge who conducts court
proceedings alone, it is considered by another judge of the same court, determined in accordance
with the procedure established by Part 3 of Article 35 of the CPC of Ukraine. In the case of a
recusal of one, several, or all judges who conduct court proceedings collectively, it is considered
by the same group of court members. All other recusals are considered by the investigating judge
during the pre-trial investigation, and by the court conducting it during the court
proceedings. During consideration of a recusal, the person whom the recusal was filed against
should be heard, if he or she wishes to give an explanation; as well as the opinion of the persons
participating in the criminal proceedings. The decision regarding the recusal is made in the
conference room by a reasoned resolution of the investigating judge, judge (court). An
application for recusal, which is considered by the court collectively, is decided by a simple
majority vote. If the repeated application for recusal shows signs of abusing the right of recusal
for the purpose of delaying the criminal proceedings, the court conducting the proceedings has
the right to leave such an application without consideration [4].

It is important to understand that the implementation of any recusal requires urgent
replacement of a participant in criminal proceedings, which in a certain way may impact the
conduct of an effective, quick and full pre-trial investigation. In practice, situations often arise
when there is a lack of opportunity in a certain court to assemble a new group of employees of
the court to replace the one that was there before. That's when the issue arises regarding the
sufficient number of judges and other specialists who, according to the current criminal
procedural legislation, can be replaced [5, p. 94].

In case of satisfaction of the application for recusal (self-recusal) of the investigating
judge, the criminal proceedings are transferred to another investigating judge for consideration.
If the application for a recusal (self-recusal) of a judge who conducts court proceedings alone is
satisfied, the case is considered in the same court by another judge. In case of satisfaction of the
request for recusal (self-recusal) of one or more judges from the composition of the court or the
entire composition of the court, ifthe case is considered by a judicial panel, the case is considered
in the same court by the same number of members of a judicial panel excluding the removed
judges with the latter being replaced by other judges or a different composition of judges [6].

In terms of procedure, the recusal must be formalized with a statement about its
implementation in case of discovery of the grounds provided for by the current criminal
procedural legislation. Having said that, we emphasize that within the framework of the criminal
procedural legislation there are no regulatory provisions that contain requirements for the form
and content of the application for recusal. We have analyzed the normative component of the
institution of recusal in the current CPC of Ukraine and concluded that the application as a key
element of the procedure for recusal is not properly regulated in the CPC of Ukraine.
Consequently, text of the draft application is yet to be created and open for editing; it could also
be said that this authority belongs mainly to the side of defense, who are able to detect the fact
of possible bias and prevent it by filing an application for recusal [7]. Meanwhile, we remain
convinced that the current CPC of Ukraine needs to supplement the provisions of the institute of
recusal with regulations on the structure and form of the statement. Thus, we could ensure the
flexibility and transparency of legislation for everyone who will become the subject of criminal
proceedings. In the process of writing this scientific article, we tried to draft the outline of the
application for recusal with the formation of the appropriate form [3; 8]. However, given the fact
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that this article is more theoretical in nature, we are more inclined to analyze the points that must
be contained in the application for recusal of the participant within the framework of criminal
proceedings:

1. Among the main details of any application, the key is the addressee and the
addresser, which ought to be correctly written in accordance with the official name. For this
specific reason, before making an application, it is crucial to pay attention to the correctness of
the name of the body to which this application is submitted. After that, it is also important to
specify the person who submits the application, and if this application is submitted by the
defender of a specific person within the framework of criminal proceedings or at the stage of the
trial, then there is a need to specify in whose interests this document is provided.

2. The name of the document is of no significance, as it is set forth in the relevant
provisions of the CPC of Ukraine, the vast majority of which specify the procedures for filing a
recusal application. In addition, it would be beneficial if after the name of the document
"Declaration of recusal" a separate norm is defined, on the basis of which the recusal is applied
for and in relation to which participant of the criminal proceedings. This way, the application
will look more legally competent and will have specifics.

3. After indicating the name of the document, it is necessary to briefly state the details
of the criminal proceeding or court case in which the appeal is filed, as well as provide a brief
description of circumstances of the case so that the given application has a certain target direction
and a certain subject belonging to a specific proceeding.

4. The statement of circumstances also requires an explanation of the status of the
person who applies for a recusal, which is important when resolving this procedural issue, as
stating the status within the framework of a specific proceeding is a confirmation of the
participation and interest taken in it by the subject of the application for recusal.

5. When a number of necessary introductory details are fixed in the document, the
applicant proceeds to highlight the most important aspects, that is, the circumstances that became
the grounds for submitting an application for recusal regarding a specific participant in criminal
proceedings. That is why there is a need for a detailed and substantive justification of this fact in
order to prove the need for a recusal.

6. It would be useful to state the legal provisions before the final part of the application,
in which it is also necessary to summarize all the details mentioned above and clearly formulate
the request, put forward within the framework of a specific criminal proceeding or court case [3;
9, pp. 92-93].

Taking into consideration all the information mentioned above, it is necessary to
emphasize the need for the CPC of Ukraine to contain the requirements for the content and
preparation of application for recusal in order to achieve certain uniformity in the criminal
procedural legislation.

Conclusions. The institution of recusals in the criminal process of Ukraine is quite
effective and applied, considering the possibility of participants in criminal proceedings to
control the processes of trial and pre-trial investigation. It should be noted that in the CPC of
Ukraine, the provisions on recusal are not thoroughly detailed, but they are meaningful, because
they contain all the necessary information so that the initiator of the recusal has the opportunity
to familiarize himself with the grounds for its implementation and generally analyze the
situation. However, within the framework of this scientific article, we came to the conclusion
that there is a need for regulatory provisions on objections to have an outline of the requirements
for the content and form of the application for recusal, which should contain certain structural
elements and be consistent with the peculiarities of criminal procedural record keeping.
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ABSTRACT

In the scientific article the authors draw attention to the key features of the institution of recusals
(self-recusals) in the criminal process. It should be emphasized that they lies in the fact that the current
criminal procedural legislation does not quite clearly spell out the conceptual apparatus that concerns
objections and the actual procedures for their implementation. Within the framework of this study, the
author draws attention to investigative and judicial practice, which indicate the absence of an appropriate
effective mechanism at the legislative level to regulate the recusal of investigators, prosecutors and judges
and the legal consequences of its consideration by competent authorities. The lack of definition of the
concept of recusal, legal regulation of the mechanism of other circumstances that raise doubts about the
judge's impartiality is a consequence of the judge's arbitrariness and the adoption of unfair decisions during
the pre-trial investigation and court proceedings. In addition, among the important achievements of the
research, one should mention the attempt to characterize the components of the recusal statement, which
the author proposes to enshrine in the legislative provisions.

Keywords: institute of recusals, participants in criminal proceedings, recusal, self-recusal,
application for recusal.
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