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ANEJSIIIAHE OCKAPKEHHS YXBAJIA CYAY MEPIIOT IHCTAHIIIT
MPO 3AKPUTTS KPUMIHAJIbHOTI'O MIPOBAJUKEHHS 3A n. 4 u. 1 1. 284 KK
YKPATHM, TOCTAHOBJIEHOI JIMIIE {010 YACTUHM MPEJ’SIBJIEHOTO
OBBUHYBAYEHHS, TP OJJHOYACHOMY PO3IJISAAI CYOM IEPLIO|
IHCTAHLII THIIOI YACTUHHN OBBUHYBAYEHHS
Y HbOMY K KPUMIHAJILHOMY ITPOBAKEHHI

3 mepuioro IOIIAY MOXKE 3JaTHCS, IO PO3MVILN IPOONeMAaTHKH, KOTpa JIOTHYHA 10 Tiel
MJCTaBU HPO 3aKPUTTS KPUMIHAIBHOTO MPOBA/UKEHHS, IO HA CHOTOAHI BHKIIOYEHA 3TifHO 13
3akonoM Ykpainu Ne 2810-IX Big 01.12.2022, He MOXke mpeTeHAyBaTH Hi Ha aKTyalbHICTh, HI Ha
3aTpeOyBaHiCTb. AJle CyH0Ba IIPAaKTHKA Ta YMHHE KPUMiHAIbHE IpoliecyalbHe 3aKOHOJABCTBO CBITYaTh
npo npotmiexkHe. binpie Toro, Haue6To 3po3ymini GpopmymroBanHs 4. 11 cT. 284 Ta 4. 2 cr. 392 KIIK
Vkpainu Ha IIPaKTUIli He MAIOTh OJJHAKOBOTO 3aCTOCYBAaHHS, i OUYEBHIHO, IPUYHHOIO TAKOTO CTaHy CIPaB
€ HacaMmIiepes BKHBAHHS 3aKOHO/ABIIEM CIOIyJYEHHS CIIiB «KpiM BUIIAJKiB, BU3HaueHHX 1M Komgekcom»,
KOTpi (BUMAJKY) IPAaBHUKAMH TIIyMadaThCsl HAATO MIMPOKO.

Sk HacHiOK, CKIajacs TaKa CHTYallis, 3a Kol y ueprosuii pas mepen Bepxosaum Cynom ta
HAyKOBI[IMH IIOCTaJl0 NHWTaHHA TPO Te, UM HAsBHA IIPOLECyalbHA MOXIIHBICTH OCKapKEHHA B
anesnifHOMY TOPSKY yXBadM CyRy IepInoi iHCTaHIIl PO 3aKpUTTA KPUMIHAIBHOTO MPOBAKEHHS 3
mizcrasy, mwo Oyna nepegdauena 1. 4 4. 1 cr. 284 KIIK Ykpainu, KOTpY HOCTaHOBIEHO JIUIIE CTOCOBHO
YaCTHHHU TIpe]] sIBIEHOTO OOBHHYBAuYEHHS, MPHU OXHOYACHOMY PO3ITISAMAI CyAOM IepIIoi iHCTaHMmii iHmIoi
YaCTHHU OOBHHYBaYeHHS y I[bOMY CaMOMy KpHMiHAJIbHOMY NPOBaKEHHI.

3aCTOCOBAaHUMH JEIYKTHBHAMH MIPKyBaHHSMH Ta JUCKYPCUBHHM MHCICHHSM OTPHMAHO
pe3yIabTaT y BUIUII HAyKOBOIO BHCHOBKY, IO CIifye i3 Ti€i JIOTikM HpouecyalbHHX [iff Ta IX
yaopmyBanns y KITK Ykpainu, KoTpi YMHHI y 1iii HapuHi Ta SKUMH KEPYIOTBCS CTAHOM Ha ChOTOHI, TaK
caMo i 13 THX pedopMauiiiHUX, KOHCTUTYLIHUX, 3aKOHOJABUMX IIPOLIECIB, 0 IM IIepeayBa, 30KpeMa
CTOCOBHO BHECEHHS HOBUX HYyHKTIB 4-1 y 4. 1, 1-2 y u. 2 cr. 284 KIIK Ykpainu, a Takox ILOLO
nependaueHHs HOBOi rimaBu 36-1 KIIK Vkpainu, KOTpi # cTanu pe3yabTaTtoM Takux mporeciB. OTxe, He
BB)KAEMO, 10 32 YMOB TOT'O IIPAaBOBOIO MOJLsL, 1o Aist1o y 2019-2022 pp., K i Takoro, 10 € Ha ChOrOAHI,
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yXBaJa Cyjly HepLIo] iHCTaHLIT PO 3aKPUTTS KPUMIHAIBHOTO MPOBAKEHHSI 3 ITi/ICTaBH, HependaueHoI II.
4 4. 1 cr. 284 KIIK VYkpainu, mo Oysia MOCTAaHOBJICHA MiJ| 4ac CyJOBOTO IPOBA/DKEHHs JIMIIE II0J0
YaCTUHH  [OPEJ SBICHOr0 OOBHUHYBa4YCHHS Ta  [EPEIIKOKala MHOJAJBLIOMY  KPUMiHAJIBHOMY
MPOBA/DKCHHIO Yy il YacTHHi, IPH OJHOYACHOMY CYJIOBOMY PO3IJISII iHIIOI YacTHHH IBOTO CaMOro
KPHMMIiHAJIBHOTO TPOBA/UKEHHS B Cy/Ii MEPIIOT iHCTAHIIT, Mmiaarana (miyisrae) OKpeMOMY OCKapKEHHIO.
Ki1040Bi ciioBa: cyoose nposaddicens, 3anepeuents npomu yxeai, 6e3nepepeHicms cy0o8020
PO32130Y, 8MPAmMa YUHHOCMI 3AKOHOM, UjO BCMAHOBIIO8AE KPUMIHAILHY RPOMUNDAGHICMb QisHHSL.

MocranoBka mpoGiaemun. Ha posrmani o6’emmanoi mamatu  KacamiitHoro
KPUMIHAIBHOTO cyly y ckiaai BepxoBrnoro Cyny nepeOyBano KpuMiHaJbHE NPOBAKCHHS 32
KacalliifHOI0 CKaprow Mpokypopa Ha yxBaiy ['osociiBcbkoro paiionHoro cyay M. Kuesa Big 4
yepBHsi 2021 p. ta yxBany KuiBcbkoro amemsuiiinoro cyay Bif 7 numss 2022 p. CTOCOBHO
rpomazsiHuHa «I'». 3riJHO 3 XPOHOJIOTIEI0 LIEOTO MPOBAKEHHS, 10 ['0I0CiiBCEKOro pailoHHOro
cyny M. KueBa HampaBnsiBcsi OOBHHYBaJIbHHII aKT 3a OOBHHYBQYeHHSIM BKa3aHOTO
rpOMaJsiHMHA Y BYMHEHHI HU3KH KPUMIHAIBHUX MPaBONOpYIIEHb, a Bxke 4 yepBHs 2021 p. y
nepediry MiAroToBYOro CyJOBOrO 3acifiaHHs Oyj0 NPHUIHATO pIMICHHS NP0 3aKPUTTA
KPUMIHAIPHOTO IIPOBa/UKEHHS 3a YAaCTHUHOK IIPEJ’SBICHOIO OOBHHYBAaUCHHS 3 MiACTaBH,
nepenbavenoi m. 4 4. 1 cr. 284 KIIK VYkpainu (BHKIIOWEHO Ha MmiJcTaBi 3aKoHy YKpaiHH
Ne 2810-IX Bix 01.12.2022). B inmriif yacTuHI Ipex’sBIEHOT0 OOBUHYBAauCHHS KpPHUMiHAlbHE
IPOBA/UKCHHS IIPU3HAYCHO MO pO3rIAny. PimeHHS npo 3akpurrs Oyno OCKapxkKeHe
0OBHHYBaYeHHM Ta HOTO 3aXUCHUKOM B alelIliHHOMY MOPSAKY. Y pe3yibTari anensuiiHoro
po3MIAy anessilifHI CKapru 3aJ0BOJIEHO, a OCKap)KyBaHy YXBajly 3MIHEHO — 3aKpHTO
KpUMIHAJIbHE MPOBA/DKCHHS Yepe3 BCTAHOBJIEHY BIJCYTHICTh MOXIl KPUMIHAIBHOTO
npaBonopymeHHs (. 1 4. 1 ct. 284 KIIK Ykpainu), a y pemri yxBany cyay Nmepuioi iHCTaHIi1
3anuieHo 0e3 3MiH. BiqmoBigHO mpokypop mHojaB KacauiifHy ckapry, B sKid, KpiM iHIIOTO,
BKa3yBaB Ha Te, 1110 MOJIOXkKeHHs CT. cT. 284, 392 KIIK Ykpainu He nependavyaroT MOXKIUBOCTI
JI0 3aKiHYEHHS CYAOBOTO PO3MVISAAY BChOIO KPUMIHAIBHOIO MPOBAIKEHHS OKPEMOIo
OCKApI)KeHHsI YXBaJIH TPO 3aKPUTTS KPHUMIHAJIBHOTO NPOBAPKEHHS JIMIIE B YAaCTHHI SKOTOCh
OJIHOTO 1HKPMMIHOBAHOT'O KPHUMIHAJIBHOTO IIPABOINOPYIIEHHS, a TOMY CYJ amnesuiiHol
iHCTaHIIi MaB KepyBaTHUCs NONOXKEHHAMH 4. 4 ¢T. 399 KIIK Ykpainu Ta BIAMOBHUTH Yy BiIKPHUTTI
amnesiiHOTO MPOBA/KEHHS, a aNleJIAiiHI CKapTu MOBEPHYTH aneisHTam [1].

V cBoto uepry, B Kacanilinomy kpuMiHaneHOMY cyai Bepxosroro Cyny (mami — KKC
BC) chopmyBanucs nBa pi3Hi MIXOAM OO BHUPIMIEHHS O3HA4eHOI mpobiemaruku: 1) «...B
aneysilifHOMYy TOpSAAKY MoOXke OYyTH OCKap)KeHO yXBally Cyldy IpO 3aKpUTTS BChOTO
KPUMIHAJIBHOTO IIPOBA/UKCHHS, a HE JIUIIe HOro 9acTHHH, B 3B’A3KYy i3 3BUIPHEHHAM OCOOHU Bix
KpPUMIHAIbHOI BilNOBINAJBHOCTI», «...BPaXOBYIOUH, IO OCKapKyBaHa yxXBama... Oyna
MIOCTAHOBJIEHA B XO/Ii CYJIOBOTO PO3IIIANY 1 B JAHOMY KOHKPETHOMY BHITQJIKy BiJIHOCHTBCS JI0
pimeHp, fKi NPUHHATI WiJ 9Yac CyJOBOTO IPOBAPKCHHA, T4, 3 ONIALY HA MOJIOKEHHS
4.2 cr. 392 KIIK VYkpaiHu, OKpeMOMY OCKap>KeHHIO He MiiArae, ameliliiHud cyn
Nepe4acHo MPUHHAB PILlIEHHs PO BiJKPUTTS anelsiiHOro NMpoBa/PKEHHS 3a anessiiiHo
CKaprolo MpeICTaBHUKA MIOTEPIILIOTO. .. Ta PO3MIAHYB ii» [2]; 2) xomu koxeris cyanis KKC BC
B3araji He BHUCIOBHJIACS IIOM0 MOMJIMBOCTI UM HEMOJMJIMBOCTI OCKAp>KyBaTH yXBaly Cymy
«...IPO 3aKPHUTTA JHUIIE YaCTHHH KPHUMIHAIBHOTO IIPOBAMKEHHS 4Yepe3 3BUIBHEHHS Bif
KPHUMIiHaIbHOI BiNOBIAAIIBHOCTI y 3B’A3KY 31 3MiHOIO0 0OCTaHOBKI» [3], ale IIbOMY € JaCTKOBO
W joriuHe moscHeHHs, ajpke mieto koseriero cyanie KKC BC 3poGieHO Taki yMOBHBOAM:
«...BBa)kae BICHOBKH CYJIiB IIEpIIO] Ta alelAIifHOI IHCTaHII} PO MOXIMBICT 3aCTOCYBAHHS
Yy JIaHOMY BHIIJKy IHCTUTYTY 3BUIbHEHHS BiJl KPUMIHAJIBFHOI BiATIOBIZAJIBHOCTI y 3B’SI3KY 3i
3MIHOI0 OOCTAaHOBKH II€PeIUacCHHMH, TOMY YyXBalu (pallOHHOTO Ta aNeIAlifHOro CysIiB)
MiJUIATaloTh CKacyBaHHIO Ha minctaBi ma. 1, 2 4. 1ct. 438 KIIK VYkpaiam» [3]. Tobro
MPU3HAYEHO HOBUHM pPO3IILSL y CyAl Hepuoi iHCTaHIil 3aJull yXBaJeHHS 3aKOHHOIO Ta
BMOTHBOBAHOT'O CYJOBOT'O PillICHHS.

3BakalouM Ha HasBHY CHTYyallilo, OIMCaHy BHINE, Yy4yacHHMKaM HaykoBo-
KOHCYJIbTaTUBHOI panu npu BepxoBHomy Cyni Oyio 3amponoHOBaHO Ul PO3IVAY Ta
BUPINICHHA TaKe NUTAHHSA: YA MOXXE OyTH OKPEeMO OCKApXKEHO B aNelsIiHHOMY HOPSIKY
yXBally CyAy HepIIOoi IHCTAaHIII NpO 3aKpUTTA KPUMIHAJIBHOIO IIPOBAJUKEHHS 3 IMiACTaB,
nepenbauenux cr. cr. 284, 288 KIIK VYkpainu, 110 NOCTAaHOBICHA JHIIE MIOAO0 YaCTHHU
npea’siBICHOT0  OOBHHYBAaUYeHHsS Ta  MEPEIIKO/PKAE  MOJANBLUIOMY  KPUMiHAIBHOMY
MIPOBA/PKEHHIO y Wil YacTHHI, NPH OJHOYACHOMY CYZOBOMY PO3IJIAIl 1HIIOI YaCTUHH LbOTO
€aMOro KpUMiHAJBHOI'O MPOBAKCHHSI B CyJI MEpIIoi iHCTaHIil, 3 OMIAY Ha IOJOKEHHS,
nepenbaveni 4. 11 ct. 284, 4. 5 cr. 288, m. 3 4. | c1. 392, u. 2 c1. 392 KIIK Ykpainu [1]?
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CnpoOyeMo MOALTUTHCS 3 HAyKOBOIO CIUIBHOTOI CBOIMH MIPKYBaHHAMHM, KOTpi U
JISITJIA B OCHOBY BiJIIOBITHOTO HAyKOBOTO BUCHOBKY [4].

Anani3 nyoaikaniii, B IKHX 3aI104aTKOBAHO BUpileHHs 1iel npodaemu. Oxpemi
aCHEKTH OKpecleHoi MpoOneMaTuKH AOCIiIXKyBanu Taki BueHi, sk 1. ['mosrok, O. JIpo3nos,
O. Kamnina, O. Mapoukin, B. Hop, X. [TaBuy, B. Teptumnuk, C. Tomus Ta iH.

MeTo0 cTaTTi € aHaji3 HasBHUX CYIOBHX pilleHb, moyiokeHb uymHHOTO KIIK
VYxpainu, Bke HeunmHHOro m. 4 4. 1 cr. 284 KIIK VkpaiHu, HaykoBUX MO3MNIH 3ais
dopMynrOBaHHS BJaCHUX AapryMEHTIB MIOAO BIANOBIAI HAa NHTaHHA NP0 MOXJIHBICTh
(HEMOXKJIMBICTB) OKPEMOTO OCKap)KCHHs B ameALiilHOMY IMOPSAKY yXBajld Cydy Mepriol
IHCTaHIII MPO 3aKPUTTSA KPUMIHAIBHOIO NMPOBAPKEHHS 3 MIJICTaB, MepeadayeHux CTaTTAMH
284, 288 KIIK VYkpaiHu, KOTpa IIOCTAaHOBJEHA JIMIIE IIOJ0 YAaCTHHU IPE]’ SIBICHOTO
OOBHHYBAUCHHS Ta IEPEIIKODKAE NOANBIIOMY KPUMIHAILHOMY IIPOBA/DKEHHIO Y i 4acTHHI,
NPy OJHOYACHOMY CYJIOBOMY pO3IJISJi 1HIIOI YacTHHH LIBOIO CaMOro KpPUMIiHAJIBHOTO
MIPOBA/LKCHHS B CyAi MEPIIOi iHCTaHII].

Buxisiag ocnoBHoro Marepiaay. Ilepexomsun 10 po3misgy 3ampOIOHOBAHOTO
MUTaHHS BAapTO BiJ3HAUUTH, L0 3aKPUTTS KPHMIHAIBHOTO NPOBADKEHHS Yy Cyli — Lie Horo
NPHUIMHEHHS, TOOTO NI IPUIHATTA TAaKOTO MPOLECYaIbHOTO PIIIEHHS XKOJHI MpOIecyalbHi
il y OpOMY TPOBa/KECHHI HE BUKOHYIOTHCS Ta HACTAlOTh Ti FOPUIUYHI HACHKH, IO
NIpUTaMaHHI JJIsl OJ(HIET 3 IBOX TpyH (JIesiKi MpoliecyaicTd BeAyTh MOBY il Ipo Tpu rpynH [5],
L0 TaKOX MA€ CBOE JIOTIYHE MOSICHEHHST) MiJICTaB ISl 3aKPUTTS KPUMIHAJIBHOTO IPOBADKEHHS,
a came: 0coba BU3HAETHCS TAKOIO, 1110 HEBUHYBATA, 110 Nependayae «IOBEpHEHHs 1H 4eCHOro
IMEHI» Ta BiKpUBaE Jisl HEel FOPUIMYHI MOMIIMBOCTI JUIS BIIIIKOAYBaHHS 1i IIKOJHM, 3aBAaHOT
HE3aKOHHUM IPUTSITHEHHSM 0 KPUMIHAIBHOI BiANOBiAaNbHOCTI (peadiniTytoui migcraBu) [6,
c. 284-285]; Ta ocoba Ha OCHOBI CYKYNMHOCTi 3i0paHMX JOKa3iB BU3HAETHCS TaKOK, IO
BUMHWJIA KpUMIiHAJIbHE IPABONOPYLICHHS, ane 3 ONIAAYy Ha MiACTaBH, YHOPMOBaHi Yy
ct. 284 KIIK Ykpainu, nogainslie MPOBaKEHHS 100 HEl BHKIIOYAEThCS (HepeaOlmiTyroui)
[6, c. 285]. Xoua € ¥ Takuil MWOXiA, KOMM O3HAYCHUH IOJIN MIiACTaB Ui 3aKPUTTS
KPHMIHAJIBHOTO MPOBAKEHHSI KPUTUKYETHCS, 00 BBXKAETHCS, L0 TAKI «...ySBICHHS TOXO/STh
BiJI HOPMAaTHUBHOI'O PETrY/IIOBAaHHS KPHMiHAJbHO-IPABOBUX Ta KPUMIHAIBHHUX HPOLECyalbHUX
BIZIHOCHH «COILaJiCTUYHOTO» MEPioLy», NIe «IIPOLEC BiI3EPKAIIOBAB COO0I0 TEMIIOpAIbHUI
PO3BUTOK PO3UIYKOBOi (hOPMH KPUMIHAIBHOTO CYJOYMHCTBA i3 JIOJABaHHAM OKPEMUX
€JIEMEHTIB 3MAarajbHOCTI, IO 3arajgoM Oyna JaleKoro Bif 3acai, NMPUTAMAaHHUX Cy4acCHOMY
KpPUMIHATbHOMY IIpOLECYallbHOMY 3akoHY» [7]. «Oco0y, migo3pioBaHy Yy BYHHCHHI
KPUMIHAJIHOTO  NPaBOINOPYLIEHHs, IMICIS  3aKPUTTS CTOCOBHO Hei KpUMIHAJIBLHOTO
MPOBA/PKEHHS 3 OyAb-SIKHMX IIJCTaB Ma€ CIpuilMaTH BCs MyOiliyHA Biaja sSK Taky, IO HE
BUMHSUIA KPUMIHQJIBHOTO TPABOMOPYLICHHS, SKIIO HE IIOCTAHOBJICHO OOBHHYBalIbHOTO
BUPOKY» [7]. Bumaerscs, mo moseMika y Hiil IapHHI € OKPEMOKO TEMOIK HAyKOBOI JUCKYCII,
KOTpY, 3 OISy Ha 11 00csr Ta rIMOMHY, He BAPTO PO3MOYMHATH Y MEXaX [BOTO AOCIIDKEHHS,
X0o4a 3rOMKyeMocs, IO «...MOJeNb Kiacudikamii MiACTaB 3aKpUITS KPUMIHATBHOTO
MPOBa/DKCHHSL y Cyli Ha peaOuTiTyro4i Ta HepeaOuTiTyrodi B)KE HE BINIMOBIJAE BHKIHMKAM
CHOTOZICHHS Ta OTpebaM MPAKTHKU CTOCOBHO X 3acTocyBaHHS» [8, ¢. 135], miaTBepKeHHAM
YOMY TaKOX € YAHHHUI BUKJIAJ MMyHKTIB Ta yacTuH cT. 284 KIIK Ykpainu.

[IpuTpuMyIOYHCh JIOTIKM PO3MOYATOrO0 HAMHM OMKHCY HPOOIEMATHKH, MHiJKPECIUMO,
1110, 3BICHO, 3Ba)KAalOUM HA TaKWH CTaH CHpaB Il MiJ03PIOBAHOI0, OOBUHYBAYE€HOrO, BEJIbMU
B)XJIMBO, 3a SIKOIO 3 IPYI Ta 3a SIKOIO 3 MiJCTaB IOJ0 HHOTO Oyie MPUIHATO PillIeHHS PO
3aKpUTTA KPUMIHAJIBHOTO IIPOBA/UKCHHS YU iHINE pealdiliTyrode pillleHHsA 3a HasABHOCTI UL
TOr0 yMOB. AJie )X TakOMy pIlIEHHIO y KPUMiHaJILHOMY TPOBa/DKEHHI Mepenye TpuBaja i
CKpYITyJbO3HA IMpOLECYyajbHa AiSUIbHICTH 31 300py, MEPEBIPKH Ta OIIHKM JOKa3iB BUHH YU
HEBUHYBaTOCTi. TOOTO pIlIeHHS CJiT40TO, MPOKYpopa Ta CyAy HpO 3acTOCYBaHHS Ti€li 4u
HIIOT MiJCTaBH JJIsl 3aKPUTTS KPUMIHAIBHOTO MpoBapKeHHs 3 nepeniky cr. 284 KIIK Ykpainu
MAalOTh KOPENIOBATH 13 CYKYIHICTIO 3i0paHUX y KpPHMIHAIbHOMY IPOBaKEHHI JOKas3iB,
pe3yabTaTaMu 0E3MOoCepeHbOro IX JOCTIKCHHS Ta OWiHKA. [IpHKIamoM MpOTHICKHOTO
CTaHy CIpaB € OJVH i3 BUIAJKIB, IPO KOTPHUIl BXKe HIITa MOBa, KOJIM KacalliifHa 1HCTaHIIis He
morogwnacs 3 IPOLECyaIbHHMH pINICHHAMH pafOHHOTO Ta amelsliHOTrO CymiB IIpo
3BUILHEHHS BiJI KPUMIiHQJIBHOI BIANOBIAATBHOCTI y 3B’S3KY 31 3MiHOKO OOCTaHOBKH, BHU3HAla
TaKi MpoLeCyaIbHI PIlIEHHs CY/IB IepeJYacHIMHU Ta CKacyBaJsla iXHiI yXBaJId Ha IMiJICTaBi ILII.
1,2 4. 1 ct. 438 KIIK Ykpainu [3].

Takox Ha CbOTOJIHI € BRXKJIMBOIO 1 JIOTIKA THUX 3MiH Ta JIONOBHEHb, 110 BHOCHIIUCS JIO
KIIK Yxpainu 3 1p0ro mpuBomy. AmKe HacaMmIepesd IpolecyamicTaM Ta CyIIsIM, a TaKoX
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HAayKOBiH CHINBHOTI J00pe BiOMO, SIKi HAayKOBI Ta 3aKOHOAABul OaTamii TodmIHcs uepes
(opmymroBaHHs 1 3acTocyBaHHs Bxke HeunHHOTO 1. 4 4. 1 c1. 284 KIIK Ykpainu Ta HaBKOJIO
apryMeHTIB IMOAO HOro CKAacyBaHHA, 3MiHH. 3a yMOB IIPaBOBOTO OIS YMHHOCTI 1. 4 4. 1
ct. 284 KIIK VYkpainu (1m0 OyB HepeaOimiTyrOuor0 MiJICTABOIO IS 3aKPUTTSI KPUMIiHAIEHOTO
MPOBA/PKCHHS) HAMU TAKOXX BHCIIOBIIOBANAcs BIacHA TOYKa 30py, a caMe: «...TaK SIK CYX
nepIoi iHCTaHIii Ma€e MpaBo IiJ] Yac CyJOBOTO PO3MIISAY 3aKPUTH KPUMIHAJIbHE ITPOBAIKEHHS
Ha mifgcrasi MyHKTY 4 yactuHH 1 crarti 284 KIIK YkpaiHu, HOCTaHOBUBIIM yXBaily, TO IS
BHpIIICHHS 1ILOTO MTUTAHHs oMy HEOOXIiTHO 3’CyBaTH, UM BIJICYTHI MiJICTABH JJISl IPUHHSTTS
HUM IHIINX KiHyegux IUIS i€l cTaiii nporecyanbHUX pileHb, mo nependadeti KIIK Ykpaiun,
30KpeMa — BHIIPaBIyBaJbHOTO BHPOKY, SKMH Cya 3000B’s3aHMH YXBaJUTH IPU HAsIBHOCTI
BinnoBigHux, nepeadaueHnx y KIIK Ykpainu, migcras. 3 orisjly HaBeJEHOTro, B CYJOBOMY
3acifjaHHI JUIA IPUHHATTS PIllIeHHS MPO 3aKPUTTS KPUMIHAJIBHOTO IPOBAIKECHHS HA IiACTaBi
nyHKTy 4 yactunu 1 ctarti 284 KIIK Ykpainu 3aB4acHO HeoOXiOHO 6cmaHo8umu 0OKa3amu
6UHY 006UMY6aYeH020. YXBAJICHHS BHIIPABIyBalTbHOTO BHPOKY € YMOBOIO Ta CTBOPIOE
OB MOXITUBOCTI JIsi peabumitaiii ocoou (0OBHHYBau€HOMY HaJa€ThCs IPAaBO BUMAaratu
BI/JIUIKOJIyBaHHs 3aBJAaHOI IIKOAM NPUTATHEHHSIM HOro 10 BiANOBIAAJbHOCTI, a TAKOX TakKa
oco0a Mo30aBII€TECSA BCIX HETAaTHBHHX HACIHIJKIB 3aCTOCYBAaHHS KPUMIHAIBHOTO 3aKOHY)...,
KOJIM € 7Bl IiACTaBM ISl 3aKiHYEHHS NPOBAJKEHHs, 3aCTOCOBYBATH BapTO Ty i3 HHUX, SIKa
3axMIae TPOMajsH BiJ HEOOIPYHTOBAHOTO BHM3HaHHS iX BUHyBaTUMU» [9, c. 421; 10; 11,
c. 108-121; 12, c¢. 200-202].

Bpemri-pemt Oyno BU3HAHO TakuM, IO «...He Bigmoimae Koncturymii Ykpainu (e
HEKOHCTUTYIIIITHUM), MyHKT 4 yacTuHU mepioi ctatti 284 KpHMiHaJIBHOIO MpOLECyalbHOTO
KOJeKCy YKpaiHW», ane BiITepMiHOBaHO BTPATy HMM YHHHOCTI IO TPbOX MICSIIB i3 IHS
yxBaieHHss KoncturyniiitHum CymoM YKpaiHH [bOTO pIlIEHHS Ta ITOKJIQJACHO BiIIOBIAHI
3000B’s13aHHs Ha BepxoBHy Pamy Ykpainu [13]. Lle pimeHHs rpyHTyBajocsi Ha apryMeHTax
PO HOPYIICHHS 3acaid NpPe3yMIILii HEBHHYBAaTOCTI TOroYacHUM (OPMYIIOBAHHSAM LHOTO
MYHKTY, @ TaKkoX Mpo Te, mo «...Komexkc He MICTUTh MeXaHi3My, SKHH JO3BOJIUB O
CIPOCTYBATH CYMHIBH B HEBHHYBAaTOCTI OCOOH, CTOCOBHO $KOi 3aKpUTO KpUMiHaIbHE
MPOBa/DKCHHSA Ha MijacTaBi MyHKTy 4 yactuHM mnepmoi cratri 284 Kopnekcy, Ta 3000B’s3ye
MPOKypopa 3IICHUTH Take 3akpuTTs Oe3 3rogu 3a3HaueHoi ocoOu, HaBiTh KOJM BOHA
nepebyBae y craryci MiJO3pIOBAaHOro, Ta HE JOIYCKAlOYM NPOJOBXKEHHS KPUMIHAIBHOTO
MIPOBAPKEHHS 32 Oy Ib-sikuX o0cTaBu» [13].

3akonom Ne 2810-IX Bix 01.12.2022 4. 1 cr. 284 KIIK VkpaiHu JOMOBHEHO MyHKTOM
4-1, a TakoXK y KojeKci 3’siBuiacsi HoBa ['naBa 36-1 , 10 MICTHUTB JIBi CTaTTi, 30KpeMa, II0J10
0COOMMBOCTEH 3aKiHYEHHS JIOCYIOBOTO PO3CHIAyBaHHI Ta OCOOJIHBOCTEH CyIZOBOTO
IIPOBADKCHHS OO0 AiSHHA, KpUMiHAIbHA IPOTHUIIPABHICTh IKOTO OyJla BCTAHOBJICHA 3aKOHOM,
10 BTpaTuB YMHHICTE. Takox y 4. 2 cr. 284 KIIK Ykpainu 3’IBUBCS HOBHUII IIYHKT, TaKHH SIK
MiICTaBa JUIsl 3aKPUTTS KPHUMIHAJIBHOT'O MPOBAPKEHHS BHKIIOYHO cynoM: «1-2) 3 migcraBw,
nependavyeHoi myHKToM 4-1 yacTuHu ~ mepmoi 1€l cTarTi,  AKWO  MiJ03PIOBAaHHIA,
00BHHYBaUYCHHUH 3aliepedye MPOTH 3aKPUTTS 3a Ii€l0 mifcTaBoro» [14]. BaxuBuMu B acniekTi
OKPECJICHOI MPOOIeMaTHKHU € Ti HOBAIi, IO MpOoLECyaJbHUM 3aKOHOM yXKe 3apa3, 13-IoMix
IHIIIOr0, YHOPMOBAHO Ta PO3MEXKOBAaHO B OKPEMMX IBOX YaCTHHAX CTATTi: Ti MpoIecyalbHi
pillleHHs, KOTpi MOXe MPUIHHATH CyJ IepIIOi iHCTaHIII CTOCOBHO MiJJO3PIOBAHOTO Ta CTOCOBHO
0OBHHYBAaYEHOT'0, SIKIIIO HE BCTAHOBMTb, 110 BUMHEHO iSIHHS, KpPHUMiHaJIbHA IPOTHUIIPABHICTH
SIKOTO OyJ1a BCTAHOBJIEHA 3aKOHOM, 1110 BTPAaTUB YHHHICTb.

OTxe, Ha CHOTOJHI CyJ 3MIHCHIOE CyHOBE MPOBAUKCHHS IOAO AiSHHSI, KPHUMiHAIbHA
MIPOTHUIIPABHICTh SKOro Oyjla BCTAHOBJEHA 3aKOHOM, IO BTPAaTUB YMHHICTb, Y 3araJlbHOMY
MOPSIIKY, Mepen0aueHOMY IIMM KOJEKCOM, 3 ypaXyBaHHSM OCOOJNMBOCTEH, BH3HAUCHHX CT.
479-2 KIIK VYkpaian. ToOTO, «...3a BIACYTHOCTI 3rOJU TiJO3PIOBAHOTO Ha 3aKPUTTS
KPUMIHAIbHOTO NPOBAKECHHSA 3 HiACTaBH, Iepe10adeHol IyHKTOM 4-1 4acTUHHU TepIIoi CTaTTi
284 uporo Konexcy, Ta B pasi, SIKIIO CyZOM BCTAHOBJICHO BUMHEHHS HUM JiSTHHS, KpUMiHATbHA
MIPOTHUIIPABHICTH SIKOr0 OyJia BCTAHOBJICHA 3aKOHOM, HIO BTPATHB YMHHICTB, CYJ MOCTAHOBIISIE
YXBaJly NP0 3aKpUTTS KPUMIHAJIBHOIO NMPOBA/PKEHHS 3 IiJICTaBH, NependadeHoi MyHKToOM 1-
2 gactuHE Apyroi cTarri 284 mporo Komekcy» [15], 1 nmmme momo MiTo3pIOBaHOTO CYyA
MOCTAHOBJIAE  YXBajdy MpO  3aKpUTTS  KPUMIHAJBHOTO MNPOBAKEHHS 3  MiJCTaBH,
nependavyeHoi myHKToM | abo 2 yactuHM mepmioi crarri 284 IBOro KOJEKCY, «...SKIIO He
BCTAHOBHUTbH, IO INiJO3PIOBAHUM BUYMHEHO IiSHHSA, KPHUMiHaNbHA NPOTHUIIPABHICT SIKOTO Oyia
BCTaHOBJICHA 3aKOHOM, 110 BTPATUB YMHHICTHY [15].

3rigao 3 4. 2 ct1. 42 KIIK Vkpainu ocoba mepectae OyTH HiTo3pIOBaHUM 1 HaOyBae
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CTaTyCy OOBHHYBaYE€HOT'0, KOIM OOBUHYBAJILHUH aKT LIOJ0 HEl epefaHuil 10 CyLy B HOPAAKY,
nepenbadeHomy ct. 291 KIIK VYkpainu [15]. To6To 3 MOMeHTy mnepenadi 0OBHHYBaJIbHOTO
aKTa 10 Cydy B HOpsAnKy, nepexdadeHomy ct. 291 KIIK Vkpainu, HoOUMHAIOTH JisSTH IIpaBHIa
4. 3 c1. 479-2 KIIK Vkpainu y curyamii 31 OpHHHATTAM IPOLECYalbHOTO PILICHHS Y
KpPUMIHAaJIbHOMY MPOBA/UKCHHI INOJAO MAiSHHS, KpUMiHaIbHA INPOTHUIIPABHICTH SAKOro Oyna
BCTAHOBJIEHA 3aKOHOM, 1[0 BTPATUB YHHHICTb.

«flkmo mig uac 3miHCHEHHA CYAOBOTO IPOBA/UKCHHS MIOJO IIPOBAMKEHHS, SKE
Hagiouio 10 cyay 3 OOBHHYBIBHMM aKTOM, BTPaTHB UHHHICTh 3aKOH, SIKUM
BCTaHOBIIIOBAJACS KPHMiHAJIbHA IPOTUIPABHICTh HiSHHSA, CyJ 3YNUHSAE CYyIOBHH pO3MIAX i
3aIHUTy€e 3rofly OOBMHYBAUY€HOTO Ha 3aKPUTTS KPUMIHAIBHOTO NPOBAJUKEHHS 3 IiJICTaBH,
nepenbaueHoi nyHKToM 4-1 yactuHu mnepuioi crarti 284 mporo Konekcy. Cyn 3akpuBae
KpUMiHalbHE IPOBA/UKCHHS HAa ILil MiAcTaBi, AKIO OOBUHYBAaUYCHHMH IIPOTH IHOTO HE
3anepeuye. 3a BIJICYTHOCTI 3roJu OOBMHYBAau€HOro Ta B Pasi, SKIIO CYIOM BCTaHOBJIECHO
BYMHEHHS HHUM JiSHHS, KpHMiHaJIbHA OPOTHIPABHICTH SAKOTO Oylla BCTAHOBJICHA 3aKOHOM, IO
BTPaTUB YMHHICTb, CyJ NOCTAHOBIISIE YXBally NP0 3aKPUTTS KPUMIHAJIBHOI'O NPOBAPKEHHS 3
mijcraBy, nependadeHoi myHkroMm 1-2 wactuHu apyroi crarti 284 uporo Koapekcy. Skmio
CyIIOM HE BCTaHOBIICHO, II0 OOBHHYBAauCHHM BUYMHEHO JiSHHS, KpUMiHaJbHA IPOTHUIIPABHICTh
SKOTO Oysla BCTAaHOBJICHA 3aKOHOM, II0 BTPAaTUB YMHHICTb, CYJ YXBaJIIOE BUIPAaBIYyBaJbHHUN
BUpok» (4. 3 cr. 479-2 KIIK Vkpainum) [15]. [Ipo Taky camy miACTaBHICTb YXBaJICHHS
BHUIIPaBIyBaJIbHOTO BUPOKY, SK 1 3a ONHCaHOI BHUIIE 3aKOHOJABIEM CHUTyalii, WueTbca U y
HaykoBHX orpimax [16; 17, c¢. 185-203]. IIpu mpoMy Takok apryMEHTOBaHO BKa3y€ThCS Ha
TEPMIHOJIOTIYHI HEY3rOJDKEHOCTI ILI0J0 BH3HAYEHb JBOX MPAaBOBUX CTATYCIiB, HAJaHUX
3akoHonaBueM y 3rajganiii cratti KIIK Ykpainu, a came: migo3pioBaHoro (pajuie BOMIIOTh
BECTH MOBY Ipo oco0y, sika IOcTajga Iepel] CyAoM) Ta OOBHHYBAaYEHOro, a TaKOX Ha
mpo0OIeMaTHKy JOTPHMAHHA NPUHIUILY PIBHOCTI Iepe] 3aKOHOM i Cy[IOM Ta Ha BHKOHAHHS
MO3UTHBHHUX 3000B’s3aHb JEpiKaBH 100 (OpMyBaHHS HAICKHOI MpaBoBoi mpouexypu [17,
c. 188-189].

€ i iHmmMi miaxix K0 OKPECNIeHOi CHUTYalii, KONU Cyaal BUXOAATH i3 TOTO, «...IIO 3
OISy Ha HEKOHCTUTYLiWHICTH mosiokeHb n. 4 u. 1cr. 284 KIIK B mpoBa/ykeHHI, sike
3ailicHIoBanoch 3a crarreto KK, mo Oyina BU3HaHA HEKOHCTUTYIIHHOO, HAJICKHOIO ITi/ICTAaBOIO
JI0 3aKPUTTS KpUMIHAIBHOrO mpoBakeHHs € 1m. 2 4. 1 ct. 284 KIIK» [7]. OnmHak Bapto
PO3MEXOBYBATH II0 AiSNIBHICTh 32 MOXJIMBOCTI MPUHHATTS HPOIECYalbHHUX PIllIeHb 3 OTJIALY
Ha Di3HI IpoIecyalbHI CTaTyCH OCOOHM, 30KpeMa, KOIM BOHa mepedyBae y cTaTyci
Ii103pIOBAHOr0, IOCTala Iepe] CyAOM Ta € OOBMHYBaueHMM (Xo4ya ¥ HAyKOBLSIMHM TaKUH
3aKOHOJABYMH MiAXix Kputukyerbes [17, c. 185-203], ame BiH € YMHHUM Ta TaKuM, IO
mijudrae BUKOHAHHIO), 3TOJKYEThCA a0 3amepedye MIOJO 3aKPHTTA KPUMIHAIBHOTO
MPOBa/DKCHHS 3 M€l MACTaBH, SK 1 CHUTYyallll0 MPUHHSTTSA OHUX DINICHb CYAOM y mepediry
CYyIOBOTO TPOBAKEHHS, a TAaKOXK 32 HAABHUX IPOLECYalbHUX IIJCTaB YXBaJeHHSI CyIOM
BUIIPABIyBaIbHOTO BHPOKY.

OTxe, 3 OIIy Ha Taky, Ha Hall MOIJIAJ, JIOTIUHY MPOLEAYpY, IO YHOPMOBaHA Y
KIIK Ykpainu cranoM Ha choromsi W 3a ymoB 4yuHHOCTI m. 4 4. 1 cT. 284 KIIK Vkpaiun
anpiopi TeX MoBUHHA Oyia O BUTPUMYBATHCS B MeXax, KOTpPi J03BOJISIIO TOrOYacHe IpaBoBe
mose, cyj HepIIoi iHCTaHIi MaB HpoIleCyalbHI MOXIMBOCTI Iifi 4ac CYAOBOTO DPO3IILALY
3aKpUTH KpUMIHaIIbHE TpOBa/pKeHHs Ha mifctaBi m. 4 4. 1 cr. 284 KIIK Vkpainu,
MOCTAaHOBUBIIM yXBajly. AJie Juli NPUHHATTS MPOLECYaJbHOTO pIllleHHS Mpo Iie BiH
TOTIePeTHbO TAKOXK 3000B’s3aHMH OyB 3’sCyBaTH, YW HasBHI (BiACYTHi) MiACTaBU Ui
NPUAHATTS HAM IHIIMX KIHIEBHUX Ui Li€l cTajii mpolecyaibHUX pIllleHb, 10 HependadcHi
KIIK VYxpaiHu, 30KkpeMa BUIIPaBIyBaIbHOTO BHpPOKY. Takoxk y CyJoBOMY 3acifiaHHI uist
MPUAHATTS PIICHHS PO 3aKPUTTS KPUMIHAJIBHOTO NPOBA/DKEHHS Ha mifcTasi . 4 4. 1 cr. 284
KIIK Yxpainu HeoOXigHO OyI0 BCTAHOBHTH JOKa3aMHU BUHY OOBHHYBAa4€HOTO. A KOJIHU X Oy
KOHCTaTOBAaHO iCHYBaHHS ABOX IIi/ICTaB JJII 3aKiHYEHHS IIPOBAKCHHS, 3aCTOCYBATH CIif OyI0
Ty 3 HUX, 10 3aXHIIlaa [POMAaJsSH BiJ HEOOIPYHTOBAHOTO BU3HAHHA iX BUHYBaTHUMU [9, c. 421;
10; 11, c. 108-121; 12, c. 200-202], — mobmo cyo yxseanroeas eunpagdysanvhuil eupox (10
LIJIKOM 32 CBOEIO JIOTIKOIO KOPEJIIOE 3 YMHHOIO Ha choroaHi 4. 3 cr. 479-2 KIIK Ykpaiun).

1o »x crocyeTbest cuTyalii, KOJIM OCKap)KyBaHa yxBajia Oyja IMOCTaHOBJIEHA B XOIi
CY/ZIOBOTO DO3IJISAY, TO B I[bOMY KOHKPETHOMY BHUIIAJKy BOHa HAaJEXUTh /O DillleHb, IO
NMPUIHATI MiJ 9ac CyA0BOTO HPOBa/KCHHs Ta, 3 OMIAY Ha moiokeHHs 4.2 cr. 392 KIIK
YkpaiHu, OKpeMOoMy OCKap)KeHHIO He migisrae. [loromkyemocs, 10 «...NOJOKEHHIMH cT. 288
KIIK VYkpainu He mnepeabauyeHO MOXIIMBOCTI IO 3aKiHYEGHHS CYJOBOTO PO3IJIAAY BCHOTO
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KPUMIHAIPHOTO IIPOBAJKEHHS OKPEMOTO OCKapXKEHHA yXBalH CyLy [P0 3aKpPHTTA
KPUMIHAJIBHOTO TPOBA/PKEHHS JIMIIE B YacTHHI KPHMIiHAJIBHUX IPaBONOPYIIEHBY [2] (un
SIKOTOCh OJTHOTO 3 HUX). Takox Taka yxBalla HE HaJ€XKUTh J0 TOTO HepelliKy, KOTpUH BMIIIEHO
3aKOHOJABLEM 10 Apyroro ad3amy 4. 2 cr. 392 KIIK VYkpainu, ne HaBeJeHO Ti yXBajH, IIO
HiISraloTh aneNAiHHOMY OCKAap)KeHHIO, XOua BOHHM i1 TOCTaHOBJICHI Mil 4ac CYIOBOTO
MPOBa/DKCHHA B CYAI MEpIIoi IHCTaHIii O yXBaJieHHS CYyJOBOTO pilieHHs mo cyti [15].
«...Kpim Toro, crarrero 322 KIIK Ykpainu nepenbadeHo 6e3nepepBHICT CyIOBOIO PO3ITIATY.
CynoBuil posrisiy € CKJIaZoBOI0 CYJOBOIO IPOBA/KEHHsS Ta ICHsA HOro 3AIHCHEHHS Ccyn
yXBaloe Ta mporosourye cymose pimeHHS. Ilonoxennsamu KIIK Vkpainu ve mepenbadeHO
MOJKJIMBOCTI BHUTPEOYBaHHS MaTepialiB KPUMIHAJIBHOTO TPOBADKEHHS 3 CYyIy, SKUH ioro
po3misfae, 1O 3aKiHYEHHS CYAOBOTO pO3MJIAAy. 3IiHCHEHHS amnesisuiiHOro po3risimLy
KPUMIHAIFHOTO NPOBaKEHHS 0e3 HOro MarepialliB y amelsniifHOMYy CyAl TaKOX CyIEpeUHTb
BUMOraM KpHMiHAJIbHOTO IMPOLECYaIbHOTO 3aKoHy. ToMy amensiiiHuil po3rian anensuiifHol
CKaprd Ha yXBally Cydy IIEpIIOi iHCTAaHNIi IpO 3aKPUTTS KPUMIHAIBHOTO IPOBAMXKEHHSA B
YaCTHHI KPUMIHAJBHUX IIPAaBONOPYIIEHb, IPU OAHOYACHOMY CYAOBOMY pO3IVISAI iHIIOT
YaCTHUHH LOTO X KPUMIHAILHOTO POBAKEHHS B Cy/Ii MEPIIOi IHCTAHIIIT HEMOXIJIUBUI [2].

Takox nomoxenHs 4. 2 cr. 392 KIIK Vkpainu mepen6adaroTs, MO «3alepedeHHI
MPOTU TAaKMX yXBaJl MOXKYTh OyTH BKJIIOUEHI JIO amesauiiiHOi CKapru Ha CylOBe pIllIeHHs,
rependavyeHe YaCTHHOIO MepIIolo miel ctaTTi» [15].

3Bakal04d Ha BCE BUINECBUKIAJCHE, BIINOBITHO HE MOXEMO IIOTOJUTHCS 3 THM
MiAXOI0M, IO BUKJIaAeHHH y moctaHoBi O0’emHanoi mamatn KacamiitHOro KpuMiHaJlbHOTO
cyny BepxosHoro Cyny Big 25 Bepechst 2023 p. y cnpasi Ne 755/18777/20 1 nependavae 3roay
«...3 BHCHOBKOM aIeNALiHHOrO Cyqy IPO MOXIHMBICTh OKPEMOIO OCKAPXKEHHS YXBAlIU CYZLY
MepIoi iHCTaHLIl MPO 3aKPUTTS KPHUMIHAIBHOTO TPOBA/PKEHHS B YACTHHI IHKPHMIHOBAaHUX
oco0i migHb...». Luryroun u. 11 ct. 284 KIIK Vkpainm mpo Te, mo «yxBaly cydgy Ipo
3aKpPUTTS KPUMIHAJIBHOIO MPOBAKEHHS MOXKEe OyTH OCKap»K€HO B amlelIsLifHOMY MOpSIKY»,
cynni O6’exHanoi nanaru KacaniifHoro xpuminansHoro cyny Bepxosroro Cyny 3a3Ha4aroTh,
MO «...y KPUMIHAIbHOMY IPOIECYaJbHOMY 3aKOHI HE KOHKPETH30BaHO, YH HIEThCSA IO
anessiliiHe OCKap KeHHs yXBall I0J0 3aKPUTTS KPUMIHAIBHOTO MPOBA/DKEHHS B LIIOMY, YU
JHIe B YaCTHHI IpeJ sBICHOro oO0BHUHYBaueHHS. [linxix mpo Te, IO Taki yXBalu B3araii He
MOXYTh OyTH OCKap)KeHI B ameisAliiHOMY IOpSAKY, HE BIAINOBIJA€ 3aralbHUM 3acaiam
KPHUMIHAIPHOTO TIPOBa/UKEHHS Ta CYNEPEYUTh 3aKOHOJABYOMY MIAXOXy Ipo 3a0e3lnedeHHS
ameNAliiHOI HepeBipKM pillleHb Cydy INepIuoi IHCTaHIIi, SKAMH 3aBEPUIyEThCS CyNOBUH
po3risa...» [18]. Ham BumaeTbest BebMH AUCKYCIHOIO Te3a MPo Te, 10 PO3IIsyBaHe CyN0Be
pillIeHHA 3a yMOB CHTYyallil OJJHOYACHOTO CYJOBOTO PO3INIANY iHIIOI YaCTHHH I[OTO CaMOTO
KPUMIHAIbHOTO NPOBA/UKEHHS B CyJi IIEpIIO] iHCTaHNIi MOXHA BiTHECTH HO «...pilICHb Cymy
NepIuoi iIHCTaHIIT, IKUMH 3aBEPUIYETHCS CYIOBUH PO3IIISLI».

BucHoBku. BumesasHaueHe 103BOJSI€ OIHTH BHCHOBKY, IO y CyJOBOMY 3acilaHHI
JUIl OPUHHATTS PIMICHHS IIPO 3aKpUTTS KPHMIHAIBHOTO IHPOBA[PKCHHA HA IIJCTaBi BiKe
HeunHHOTO 1. 4 4. 1 cr. 284 KIIK Ykpainu Ta Ha mijncraBi unHHOTO 1. 4-1 4. 1 miei camoi
cTaTTi HeoOXiAHO OyII0 1 € HEOOXiJHUM 3apa3 YCTAHOBHUTH J0Ka3aMHU BHHY OOBHHYBa4E€HOTO.

He BBakaemo, mo yxBajia Cyly Iepuioi iHCTaHIIl NMPO 3aKPUTTS KPUMIHAIBHOTO
MpoBapKeHHsT 3 mincraBu, nepenbauenoi m. 4 4. 1 cr. 284 KIIK VYkpainu, korpa Oyna
MOCTAHOBJIEHA IIiJl Yac CyJOBOIO MPOBA/KEHHsS JIMIIE IIO0AO0 YAacTHHU IpeJ’ sBIEHOro
OOBUHYBaYeHHsS Ta IEPEIIKO/PKANa IMOJATBIIOMY KPUMIHAIBHOMY IPOBA/UKECHHIO Y Wil
YaCTHUHI, IPU OJHOYACHOMY CYAOBOMY PO3IJIA/l 1HINOI YaCTHHH IIOI'0 CaMOT0 KPUMIHAIBHOTO
MPOBa/DKCHHSA B CyZAl HEpIIoi IHCTaHINI Mijjsraia OKPEMOMY areismiiHOMY OCKap>KeHHIO.
Taka yxBana cyny mepmioi iHCTaHII He HigsAraga OKpeMOMY AameSLiHHOMY OCKap>KCHHIO
(miarpuMaHo nosuito koerii cymai Jpyroi cynosoi nanatu KKC BC Big 18 moToro 2021 p.
y cmpasi Ne 335/11310/15-k [2]).

IponecyanpHi CKIAAHONI MAaTUMYTh Miclle, KOIM Oyae KOHCTATOBAaHO, IIO HE
BCTAHOBJIIOBaJacsi BUHA (HEBUHYBATICTh) OOBMHYBA4E€HOTO NPH MOCTAHOBJICHHI TiJ 4Yac
CYZOBOTO IpPOBA/PKEHHS 3 PO3IJISAYBaHOI MiJCTaBU CyIOM IIepLIOl IHCTaHLIii yXBalu IIpo
3aKPHUTTA KPHMiHAIBHOTO POBALKCHHS JIUIIE 00 YaCTHHHU MPEe/’ IBICHOTO 0OBHHYBaICHHS.
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ABSTRACT

Iryna Basysta, Andrii Khytra. Appeal against judgement of the court of first instance to
close the criminal proceedings according to clause 4, part 1, Aart. 284 of the Criminal Code of
Ukraine, issued only in respect of a part of the indictment, with simultaneous consideration by the
court of first instance of another part of the indictment in the same criminal proceedings. At first
sight, the exclusion of consideration regarding the grounds for closing criminal proceedings, as stipulated
in Law No. 2810-IX dated 01.12.2022, may appear to diminish its relevance or necessity. However,
judicial precedents and current criminal procedural legislation suggest the contrary. Moreover, the
apparently clear wording of Part 11 of Article 284 of the Criminal Procedure Code of Ukraine and Part 2
of Article 392 of the Criminal Procedure Code of Ukraine do not have the same application in practice.
Evidently, this discrepancy arises primarily from the legislator's use of the phrase "except for the cases
specified by this Code", which, in turn, legal practitioners interpret in an excessively broad manner.

Consequently, such a situation arose wherein the Supreme Court and scholars are confronted
anew with the inquiry regarding the procedural feasibility of appealing a decision made by the court of
first instance to close criminal proceedings based on the stipulations outlined in clause 4 of part 1 of
Article 284 of the Criminal Procedure Code of Ukraine. This decision pertains solely to a segment of the
indictment, even as the court of first instance is concurrently considering another part of the indictment
within the same criminal proceedings.

The applied deductive reasoning and discursive thinking made it possible to come to the
scientific conclusion, which follows from the logic of procedural actions and their regulation in the
Criminal Procedure Code of Ukraine, which are valid in this area and which we use today. Reformation,
constitutional, legislative processes, which preceded them, in particular, regarding the new clauses 4',
part 1, 1%, part 2 of article 284 of the Criminal Code of Ukraine, as well as regarding the new chapter 36'
of the Criminal Code of Ukraine, which were the result of such processes are considered in the article.

Therefore, we do not believe that the decision of the court of first instance on closing the
criminal proceedings on the grounds provided for by Clause 4 of Part 1 of Article 284 of the Criminal
Procedure Code of Ukraine, which was issued during the court proceedings only regarding part of the
indictment and prevents further criminal proceedings in this part, simultaneous trial of another part of the
same criminal proceedings in the court of first instance, is subject to a separate appeal.

Keywords: court proceedings, objection to rulings, continuity of court proceedings, loss of
validity of the law establishing the criminal illegality of the act.
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