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OCKAPXEHHS YXBAJIM CJIIAYOI'O CYJAI ITPO 3ACTOCYBAHHA
3AINOBIXKHOI'O 3AXO/1Y Y BUIJISA Il TPUMAHHSA IT1J] BAPTOIO:
HNPOBJIEMHI IUTAHHA

Ilin 9ac mOCYZOBOrO pO3CIiAYBaHHS JO IiJO3PIOBAHOTO MOXXe OyTH 3acTOCOBaHMI
HaiicyBopimmii 3amo0iKHMI 3axix — TpuMmaHHs mig Baptoro. CTopoHa OOBHHYBadeHHs B 0arathbox
BHUIIA/IKaX BUKOPHUCTOBYE HOTO SIK €JIEMEHT ICHXOJIONYHOIrO THCKY Ha ITiI03PIOBAHOTO 3 METOK CXMIUTH
OCTAHHBOTO JI0 CIIIBIPALll 3 OPTaHOM JOCYOBOTO PO3CIigyBaHHsA. TOMy Ji€BUM iHCTPYMEHTOM 3aXHCTy
Mae OyTH OCKapKeHHsI yXBaJIU CIIA40ro CyIAi PO 3aCTOCYBAHHs 3a3HAYCHOTO 3aII00DKHOTO 3aX01y.

JIOCTiDKEHO HOPMH KPUMIHAIBHOTO IPOLECYaTbHOTO 3aKOHY YKpaiHH, L0 PEryJiTh
OCKap>KEHHS YXBaJIU CJIAYOTO CY/UI PO 3aCTOCYBAaHHS 3allO0DKHOIO 3aXO0Jy y BUIVISAI TPUMAaHHS ITij
BapTO0, Ta BIANOBIJHY CYIOBY IPAKTUKY, BUSBJICHO MPOOIEMHI MUTAHHS, [I0 BUHUKAIOTH [IPH TAKOMY
OCKap >KEHHi, 3aIIpOIIOHOBAHO IIUISIXH 1X YCYHEHHSI.

Knrouosi cnoga: mpumanna nio eapmolio, 00cy0oee PpO3CRiOY6aHHA, OCKAPICEHHs YX6auu,
PO3YMHI cmpoKu, anenayiiina ckapea.

IMocranoBka mpodaemu. BigmosinHo mo u. 2 cr. 422 KIIK VYkpaiuu anensuiiina
cKapra Ha yXBaly CJIA4OrO Cy[Ji pO3INISJA€ThCS HE MI3HINI SIK Yepe3 TpU JHI micis 1l
HaJIXO/DKSHHS 10 CyAy anensuiinoi inctanuii. [IpoTe TpuaeHHHUH CTPOK Ha MPaKTHLI HE i€,
pO3TIIA amneNsiniiHOI CKapTH 3aTSAryeThCS Ha MICSIb-TMIBTOpa, € 0OaraTo BHIAIKIB, KOJIH
ameINiiHuN CyA MpH3HAYae O3] amelAiifHOI CKapry TOAl, KOJIH BXKe iCHye HOBA yXBajia
CJIIAYOT0 CyAJi PO MPOJOBXKEHHS CTPOKY TPUMaHHS Il BapTolo, WO POOHUTH IMOJaHy
anesLiifiHy CKapry HeaKTyaJbHOIO, @ OCKAp)KeHHS YXBAJIM CIIJUOr0 CyIUli — HeIi€BUM
IHCTPYMEHTOM 3aXHCTY.

Meta cTaTTi — 3anpONOHYBATH 3MiHH A0 KPUMIHAJIBHOTO IMPOLECYATBHOTO 3aKOHY,
1110 NEPETBOPATH OCKAPXKEHHsI YXBAJIU CIIIIYOTO CyJUIi PO 3aCTOCYBAHHS 3all00KHOTO 3aX01y
Y BUIJIAI TPUMAHHS 111]] BapTOIO 3 JICKJIAPATUBHOTO 1HCTPYMEHTY 3aXHCTY Ha JIEBUIL.

Bukiaan ocHoBHoro martepiaay. BimnosinHo no Koncrutynii Ykpainu mroauna, ii
JKUTTS 1 3I0pOB’S, YeCThb i TiAHICTh, HEJOTOPKAHHICTh 1 Oe3lexa BU3HAKOTHECA B YKpaiHi
HAMBHILOIO COLIAIbHOIO LIHHICTIO, IPaBa i CBOOOIM JIFOIMHHU Ta iX rapaHTii BU3HAYAIOTh 3MiCT
1 CIpsIMOBAaHICTh JISUIBHOCTI Jep)kKaBW; Jep)kaBa BIANOBiJAE Tmepeln JIOAMHOK 3a CBOIO
JiANbHICTh, YTBEPKCHHA 1 3a0e3ledeHHs IpaB i CBOOOJ JIOAMHU € TOIOBHUM OOOB’SI3KOM
nepxkaBu (cT. 3); KOKHA JIIOJMIHA Mae MpPaBO Ha CBOOOOY Ta OCOOKCTY HEIOTOPKaHHICTBH
(ct.29); mpaBa i cBOOOM JIIOAMHHM 1 TPOMAASHIHA 3aXUINAIOTHCS cyaoM (cT. 55) [2].

[ix yac 1OCYZOBOrO pO3CIiNyBaHHS A0 MiZO3PIOBAHOTO MOXKE OyTH 3aCTOCOBAHHM
3armo0DKHMN 3axiJ y BUIIAAl TpUMaHHA mij Baproro. Lleil 3amoOikHMIA 3axin € HaiOimbIn
CYBOpHM, aJDKe MiJO3PIOBAaHHMN 3HAXOAMTHCS B YMOBaxX HECBOOOJM. 3HAXOIKEHHS B TaKHX
YMOBax MOX€ MaTH HECHPHSTIMBI HACHIAKM UL HOro KMUTTA, a came: IMOTIPIICHHS CTaHy
31I0pOB’sl, BTpaTa podoTH, (hiHAHCOBI Ta ciMeitHi TpobaeMu. | mpo 1i HACHI KK BiJOMO CTOPOHI
0OBHMHYBaYeHHS, Ska B 0araThOX BHUMAJKaX BHUKOPUCTOBYE 3allOODKHHMHA 3axil y BUIIIAIL
TPUMAHHS MiJ BapTOI SK €JIEMEHT ICHUXOJOTIYHOTO THCKY Ha IIiI03PIOBAHOTO 3 METOI0
CXWJIUTH OCTAHHBOT'O JI0 CIIBIpaLli 3 OpraHOM J0CYIOBOTO PO3CIIiIyBaHHSI.

ToMy ni€eBUM IHCTPYMEHTOM 3aXHCTy Ma€ OyTH OCKAapXKEHHS YXBAIH CIIAYOTO CyJJIi
PO 3aCTOCYBaHHS 3alMOODKHOTO 3aXOAy Yy BHUINIAI TPUMaHHS i BapTO, IO ILIKOM
KOPECTIOHAYETHCS 3 MOJ0KESHHIMH KPUMIHAIBHOTO IPOLECYaIbHOTO 3aKOHOJABCTBA Y KpaiHu.

Tak, 3rigHO 3 M. «c» 4. 3 cT. 6 €Bponeiicbkoi KOHBEHLII 3 NPaB JIOAWHH KOXKHUI
OOBMHYBAaUY€HHMH y BUMHEHHI KPHMIHAJIBHOTO NPABONOPYLIEHHS Ma€ IPaBO 3axXHIIaTH cebe
0COOUCTO UM BUKOPUCTOBYBATH IOPUIMYHY JOIOMOTY 3aXHCHHKA [1].
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Y. 1 c1. 20 KIIK VYkpainu po3kpHuBae CyTHICTh IIpaBa Ha 3aXHCT, KOTpE IOJATAE B
TOMY, WO IiJIO3PIOBAHOMY Ta OOBHHYBaYCHOMY HAJA€ThCS MOJKIIUBICTH HAJaTH YCHI abo
IHCHMOBI HOSICHEHHA 3 NPUBOAY IIJO3pU YU OOBHHYBAuYCHHS, IPaBO 30HMpaTu i MogaBaTu
JIOKa3u, OpaTu 0COOMCTY ydacTh Y KPUMIHAJIBHOMY MPOBADKEHHI, KOPUCTYBATHCS IIPABOBOIO
JIOTIOMOTO0 3aXUCHHKA, a TAKOX Pealli3oByBaTH iHIII IpolecyalbHi paBa, IepeJoadeH] UM
KOJIEKCOM.

3 ormany Ha m. 16 4. 3 ct. 42 KIIK Vkpainu migosproBaHui, OOBHHYBadeHHH Mae
MIPaBO OCKap)KyBaTH PillleHHs, Jii Ta OE3MisIIbHICTB CIiY0TO0, MPOKYypopa, CIIYOro Cynai B
MOPSIIKY, epe10aveHOMY UM KOJIEKCOM.

BimnosigHo g0 cr. 28 KIIK Ykpainu mig 4ac KpHUMiHAJIBHOTO NMPOBAKEHHS KOXHA
npouecyaipHa Jisi abo IpouecyalibHe pillleHHs MOBHHHI OyTH BHUKOHaHI ab0 NPUHHATI B
PO3YMHI CTPOKH; PO3YMHHMH BB@XAIOTbCSl CTPOKH, LIO € OO0 €KTHBHO HEOOXITHUMH IS
BHUKOHAHHS MPOLECYaJbHUX il Ta MPUHHATTA NPOIECyalbHUX pillleHb; PO3YMHI CTPOKHM HE
MOXYTh TIEPEBHUIIYBaTH IepeadadeHi LUM KOJSKCOM CTPOKHM BHUKOHAHHS OKPEMHX
MpolecyalbHUX i a00 MPUHHATTS OKPEMHUX MpOIecyajbHHUX pimieHb (4. 1); KpuMiHaJIbHE
MIPOBA/KEHHS I0JI0 OCOOH, sIKa TPUMAETHCS IiJI BapTOIO, HEMOBHOJITHROI 0cOOM abo mI0/10
KPHMIHAJIBHOTO TpPaBONOPYLICHHs, BUMHEHOIO CTOCOBHO MAaJONITHHOI ab0 HEMOBHOMITHBOT
oco0u, Mae OyTH 3A1HCHEHO HEBIIKIAIHO 1 PO3IIITHYTO B Cy/Ii IEPLUIOUEProBo (4. 4).

BimnosigHo mo m. 2 4. 1 c1. 309 KIIK Ykpainu mig 9ac A0CYZOBOTO PO3CIiTyBaHHS
MOXYTb OYTH OCKapXKeHi B aleIANiifHOMY IOPSAKY YXBalX CIIYOTO CYAMi PO 3aCTOCYBAHHS
3armo0KHOTO 3aX0Y Y BUIJISAII TPIMaHHSI I1i]] BAPTOIO a0 BIJMOBY B HOTO 3aCTOCYBaHHI.

3a mpunucamu 1. 3 4. 1 cr. 393 KIIK Ykpainu anensuiifHy ckapry MarTh IpaBoO
MOJIATH MiI03PIOBAHUI, OOBUHYBAYCHHH, HOr0 3aKOHHHU MPEJICTABHUK YM 3aXHCHHUK. Y CBOIO
yepry, 3rigHo 3 4. 2 c1. 422 KIIK Ykpainu amensuiiiHa ckapra Ha yXBally CIIIYOTO CYAII
pO3IIANaEThCs He MI3HIM AK 4epe3 TP OHI Hicisd il HaAXOMKEHHS N0 CyAy amlemsIiiHol
incranmii [3].

[pore, six yxe Oyno 3a3Ha4YCHO BUIIE, PO3IIISLA ANeIALIHOI CKapru 3aTsAryeTbesl Ha
Micslb, a To i Oinbie. KpiM TOro, TparisoThCsl BUMAAKU, KON aNeSiHHUA Cy TpHU3HAYaE
pO3IJIsl amelsiiHOl CKapru TOJi, KOJM BXE ICHYe HOBa yXBaja CIIJU4Oro Cyani Npo
IOPOJOBXKEHHA CTPOKYy TpHUMaHHSA mif Baprolo. lle poOute NHomaHy amensuiliHy ckapry
HEaKTyaJbHOIO, i OCKap)KeHHS YXBaJIM CJIIAYOTO CYIJIi CTa€ HEAIEBUM IHCTPYMEHTOM 3aXUCTY.

[Nepiolo NpUYMHOIO 3aTATYBAHHS PO3IVISNY aNeISILIHHOI CKapri € HaJXODKEHHS 13
3aIi3HeHHSIM MaTepialliB BiJ ciidoro cyaul Ao anemsiniiinoro cyay. Tak, 3a 4. 1 cr. 422 KIIK
VkpaiHu, OTpUMAaBLIM ameNALiiiHy CKapry Ha yxXBaly CJIiJ4oro CyIai, CyAAs-IoIoBinau
HEBIJKJIaHO BUTPEOOBYE 3 CY/y MEpIIoi IHCTaHIII] BiIIOBITHI MaTepialiy.

Sk CBiOUUTH BIANOBIHA CyAOBa MPAKTHKA, CYH alesAliiHOl iHCTaHLIi Mpu3Hayae
nepIue 3aciflaHHs Ha TPeTid JeHb Micis HaIXOMXKEeHHs 10 HbOTO anessduiiiHol ckapru Ha
yxBany ciiguoro cymui. IIpore 1e e numie GpopMaabHUM JOTPUMAHHSIM BUMOT 4. 2 cT. 422
KIIK Ykpainu, amke BiINOBIIHI MaTepiaid 3 CyAy MepIIoi iHCTaHINI He HaIXOAATh J0 CYIy
aneNAiiHol IHCTaHIIl y TPUACHHUH cTpoK. HiBenmoBaTu okpecieHy nmpobieMy MOXKHA Y TaKUN
cnoci6. HeoOximHo 3000B’s3aTH CIIAYOrO 4YM MPOKypopa MOJAaBaTH A0 CIIAUOro CyAIl
KJIONOTAaHHs TPO 3acTOCYBaHHS 3alo0DKHOIrO 3axojay y BUIVIAAI TPUMaHHSA MiJl BapToO 3
BIJMOBITHUMH MaTepialaMHi OJHOYAaCHO B NAINEPOBOMY Ta B €JIEKTPOHHOMY BHIJISAI 4epe3
nigcucreMy «Enexkrponnuit cyn». Tak, 3rigHo 3 1m. 24 IlonokeHHsS NIpo HOPSAIOK
(YHKIIOHYBaHHS ~OKpeMHX TigcucreM (MoayniB) €muHoi CymoBoi  iH(pOpMAIiiHO-
TENEKOMYHIKalifHOT CHUCTeMHM, 3aTBep/keHoro Pimennsm Bummoi pagu npaBocynms Ne
1845/0/15-21 Bix 17 cepmmst 2021 p., migcuctema «Enektponuuii cya» — miacucrema €CITC
3a0e3Meuye MOXIIUBICT, OOMiHY (HAJCHIAHHS Ta OTPUMAHHS) JOKYMEHTaMH (B TOMY YHCIi
MpoLECYaTbHUMH JOKYMEHTaMHU, TMCBMOBUMM Ta €JIEKTPOHHUMU J0Ka3aMH TOLIO) MK CYIOM
Ta yYaCHHKAaMH CYZOBOTO IpOIEeCy, MDK KOPUCTyBaueM ILiei migcucteMu Ta Buimorw panoro
MPaBOCYIJA, a TaKoX OTPUMaHHS iHGoOpMauii NMpo CTaH i pe3yiabTaTH PO3MIIAY TaKHX
JIOKYMEHTIB UM IHIIUX JOKYMEHTIB.

VY cBolo uyepry, amemALiHHMA CyA, Marouyd uYepe3 LI0 MiACUCTEMY MAOCTYIl [0
MaTepialliB KJIOMOTaHHs, Oy/e PO3IIAAATH aMeNsAIiiiHi CKapTy Ha YXBalIy CIIIYOr0 CYJJi Mpo
3aCTOCYBaHHS 3aIMOODKHOTO 3aX0Jly Y BHUIJIAJI TPUMaHHS ITiJ] BAPTOIO 0e3 3aTPUMKH, TOOTO HE
MI3HINI K Yepe3 TPH JHI Mmicis iX HaIXOIKCHHS JI0 CYAY amlessAmiiHOoi iHCTaHWIl, SIK TOTrO
BuMarae 4. 2 ct. 422 KIIK Ykpaiau. Bogaouac Bkaszanmit y u. 2 cr. 422 KIIK VYkpaian
TPUICHHUH CTPOK, HAa HAIly JyMKY, HE BIINOBiZa€ PO3YMHOMY CTPOKY WIOJO PO3IIIALY
ameNAIiiHOl CKapru Ha yXBaiy CILIYOro CyIJi IpO 3aCTOCYBAHHS 3aIlOODKHOTO 3aXO0Xy Y
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BUIJISAII TPUMaHHS IMiJ] BapTOIO, ke 3 OIJIAAy Ha BUMOTHU 4. 4 cT. 28 Taka ckapra Mae OyTu
PO3IIISIHYTa HEBIIKIIAIHO. 3Ba)KalouH Ha Te, L0 anelsIidHuI Cyl OTpUMY€E MUTTEBUH 1OCTYI
JO0 MaTepianiB KIOIOTaHHS IPO 3aCTOCYBAHHA 3aMOODKHOTO 3aXO[Ay Y BUIVIAAI TPUMAHHS IiJ
BapTOIO, amelisliiHa cKapra Ha BIANOBIAHY yXBally CIIJUOro Cyanl Mae OyTH pO3IiIsHYyTa
HEBIJIKJIaJIHO, a caMe He Mi3Hile 24 TOIUH 3 MOMEHTY HAJIXOJDKEHHS ii 710 anessiiftHoOTo cy1y,
pUYOMy 1 B BUXIJHI Ta CBSTKOBI JIHI, SKIIO TaK HpWMNaje. 3ais ONEepaTUBHOCTI IOJaHHS
anenAuiifHoi ckapru Ta 11 IIOHAMIIBMALIONO pO3MJLILYy MOXe OyTH 3aiisHa miacucTeMa
«EnexkTpoHHHH Cya» Ta peXHM BicOKOH(EPEHII].

Otxe, HeoOXigHO BHecTH BinmoBinHi 3minu 10 KIIK Ykpainu, a came:

1) ct. 132 nonoBHUTH YacTHHO 2-1 Takoro 3MicTy: «KIomoTaHHs Mpo 3aCTOCYBaHHS
3an00DKHOr0 3aX0/1y Y BUIJISII TPUMAHHSI i/l BApTOIO MOJAETHCS OJHOYACHO B IAIIEPOBOMY Ta
SJNICKTPOHHOMY BUIIISAL yepe3 nincucremy “Enexrponnuii cyn’»;

2) nomoanTH KIIK Ykpainm crarrero 422-2 mig Hazoro «Ilopsmok ockapKeHHs Ta
Mepersiay yXBal CIiJUOro CYAAL IIPO 3aCTOCYBAHHS 3alI001KHOTO 3aX0Ay Y BUITISAIl TPHMAHHS
i1 BApTOKOY» B TaKill pefaKiii:

— 4. | «AnemsiuiiiHa ckapra Ha yXBally CIII4Oro CyIAi MpO 3acTOCYBaHHS
3aM00DKHOrO 3aX0/y y BHUINISII TPUMaHHS HiJl BapTOIO MOJAETHCS 10 alesiLiifHOro cyny B
TanepoBOMY BUTIISLII a00 B eIEKTPOHHOMY uepe3 mifcuctemy “EnexrpoHnuii cyn’”»;

— 4. 2 «OTprMaBIIH aneJSLIHY CKapry Ha yXBally CJIiT40T0 CY[[l PO 3aCTOCYBaHHS
3an00DKHOrO 3aX0/Iy Y BUIVISAI TPUMAaHHS HiJ BApTOIO, CYAJIS-I0NOBI a4 HETAHHO MOBIIOMIISE
ocoly, ska 1i mojana, MpoKypopa Ta IHIIMX 3aiHTEPEecOBaHUX Ocid Mpo dac, naTy i Micie
aneNnsLiiHOro po3risiay;

— 4. 3 «AnensuifiHa ckapra Ha yXBaly CIiI40ro cyijai PO 3acTOCYBaHHS
3armo0KHOT0 3aX0/y y BHUIVIAI TPUMAaHHS il BapTOK Mae OYTH pO3IJISHYTa NPOTSATOM
JBAJIATH YOTHPHOX FOJMH 3 MOMEHTY ii Ha{XOKCHHS JI0 CYly alelAIiifHOT IHCTAHI[I1»;

— 4. 4 «Po3rian anensuiiHol ckapru Ha yxBajly CIIIYOTo Cy[ii Mpo 3aCTOCYBaHHS
3aM00DKHOrO 3aXO0Ay y BHIIAI TPUMaHHS I BapTO0 3a KJIOMOTAaHHSAM CTOPOHU
KPUMIHAJIBHOTO IPOBaKEHHS 200 32 BIACHOIO iHIN[IATHBOIO aNeISAIIHHOTO Cyay 3M1HCHIOEThCS
B PEXHMI BiZICOKOH(DEPEHII1.

Jlpyroro mpU4MHOIO 3aTSATYBAaHHS PO3IJISLY amesLiiHOI CKapry Ha yXBally CJiI40ro
CyIJli TIPO 3aCTOCYBaHHS 3allOODKHOTO 3aXO0Jy Y BHIJISIAI TPUMAaHHS MijJ BapTOI MOXKE OyTH
HenpuOYTTS IPOKYpopa Ha CYOBI 3aCiIaHHS.

[Ipokypop mpocTo He 3’4BISE€TbCS HAa CyJOBE 3acijaHHs 0e3 NMOBIJOMIICHHS NPUYUH
a00 moja€ KJIOMOTaHHS PO HOro BINKJIAJCHHS Y 3B’A3KY 13 3alHATICTIO B IHIIOMY CYIOBOMY
3acijaHHi. B pesymprari anenmsmiiHM{ cyn  BiOKIagae 3aciaHHSA, a IiI03PIOBaHUI
MPOJIOBXKYE TepeOyBaTH i BapToIo.

BupinmTu Bkazany npo0iaeMy MOKIMBO JBoMa HuIsxamu. Ilepmuit nonsirae B Tomy,
10 B pa3i HempuOyTTsI HNPOKypopa 3 Oy/Ab-IKUX MPHYMH HA PO3IJISL] aneNsAiiHOT CKapry CIIij
TIPOBOAUTH LIeH po3risiy Oe3 HOro yyacTi Ha MifCTaBi HASSBHUX MaTepialis.

Orxe, HeoOXiqHO BHecTH BiamoBinHi 3miHn g0 KIIK VYkpainu, a came: HONOBHUTH
3anponoHoBaHy BHiIe HOBY craTTio 422-2 KIIK Vkpainu yactuHoro 5 Takoro 3micry: «¥Y pasi
HenpuOyTTs NMPOKypopa IS PO3IJILy anessAIiiHOI CKaprd Ha yXBaly CIIJ4Oro Cyali Hpo
3aCTOCYBAaHHS 3alMOODKHOTO 3axOLy Y BHIVIAAI TPUMAaHHS @i BapTol Iefl po3mmin
MIPOBOJUTHCS Oe3 HOTo y4acTiy.

{ono apyroro muisixy BHUpILIEHHsI OKpecieHoi MmpobieMu ciia 3a3HauuTH Take. Ha
Halle IepPeKOHAHHS, pPO3IIAA aNelidHOI CKaprH Ha yXBaly CHIA4OTO CyAmi IIpo
3aCTOCYBaHHSl 3allOODKHOTO 3aXO0Jy Y BUIJIIII TPUMaHHS IMIiJ] BapTO € HEBIIKIIQTHOIO
MPOLIECYaNIbHOIO JTIE€I0, aJUKE JI0 MiI03PIOBAHOTO 3aCTOCOBAHO HANOLIBII CyBOPUH 3am00DKHIH
3axiJl, KOTpUH MOJIATa€E B 130JIsMii MiT0O3PIOBAHOTO BiJ CyCHIIBCTBA, BiH (J)AKTUYHO BHITAAAE 31
3BUYHOTO ISl HBOTO JKUTTS, TOMY amneSIiiHUA pO3IJIsAA CKaprd Ha CyAOBE DIlICHHS IIPO
3aCTOCYBaHHS IIHOT'O 3ar001KHOTO 3aX0/y Ma€ BiIOYTHCS HEBIIKIIAIHO.

VY 3B’SI3Ky 3 IUM Yy pa3i HEMOMUIMBOCTI MPUOYTTS MPOKypopa MOTPIOHO 3aydaTH
IPOKypOpa JUIs IPOBEICHHS OKPEMOI NMpoLecyaabHOT Aii 3a aHAJIOTIEI0 3aTyYeHHS 3aXHCHUKA.

Tax, BigmoBiaHo 10 4. 1 cr. 53 KIIK Ykpainu crniguuii, mpoKypop, CIiAYHA Cyaas 9u
CyA 3aJyyaroTh 3aXHUCHUKAa JUI IIPOBEICHHS OKpeMoi MpolecyanbHol Ail B HOPAIKY,
nepenbaueHoMy cT. 49 nboro Kojekcy, BUKIIIOYHO y HEBIIKJIQIHUX BUIIAIKaX, KOJIU € MoTpeda
y TpOBEJCHHI HEBIAKIAAHOI MpoLecyalbHOI Mii 3a y4yacTIO 3axXMCHHKA, a 3aBYacHO
MIOBiIOMJICHUH 3aXMCHHUK HE MOXE NMPHOYTH JUJUIsl y9acTi y TMPOBEJCHHI MpolecyanbHol Aii 4u
320€3MeYUTH y4acTh IHINOTO 3aXHCHUKA a00 SKIIO IiJO3pIOBAaHMI, OOBHHYBauCHHU BUSIBHB
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OaxkaHHS, aje IIe He BCTHT 3aly4dTH 3aXUCHHKA, a00 mpuOyTrs oOpaHOro 3axHCHUKA
HEMOJKJIMBE.

VY cBor uepry, 3rigHo 3i cr. 49 KIIK VkpaiHu chigumii, IpoKypop BHHOCHUTH
IIOCTAHOBY, a CHif4Mil CyAms Ta CyA IIOCTAaHOBISE yXBaly, SKOK JOpy4ae BilIOBITHOMY
opray (yCTaHOBI), yTOBHOBR)XCHOMY 3aKOHOM Ha HaJIaHHs O€30ILIATHOI MPaBOBOI JOIOMOTH,
MPU3HAYUTH aJBOKaTa JUIS 3JIHCHEHHS 3aXHUCTy 3a NPH3HAUYEHHSAM Ta 3a0e3NeuuTd Horo
npuOyTTS y 3a3Ha4eHi y HocTaHOBi (yXBami) wac i Micue I y4acTi y KpHMiHAJIBHOMY
MpoBa/DKeHHI (4. 2); mocrtaHoBa (yXBaja) NMpoO JOPYYCHHS NPU3HAYWTH aJBOKaTa HETaiHHO
HAIpaBIA€ThCA BIIIOBITHOMY OpraHy (yCTaHOBi), YIOBHOBaXKCHOMY 3aKOHOM HAa HaJaHHS
0e30mIaTHOT  NPaBOBOi JIOMOMOTH, 1 € OO0OB’S3KOBOIO JUISI HEraHOro BHKOHAHHS;
HEBUKOHAHHS, HEHaJIeXkKHEe a00 HECBOE€YAaCHE BUKOHAHHS IMOCTAHOBM (YXBalM) MPO JOPYUYESHHS
MPU3HAYHMTH a/IBOKATA TATHYTH BiAMOBIAAIbHICTh, BCTAHOBJICHY 3aKOHOM (4. 3).

[Ipore mocrae nmutaHHA: 3-OMDK SKUX OCI0 Mae OyTH HMpU3HAYEHUH MPOKYpPOp s
MpoBeCHHS OKpeMol mporecyanbhoi aii? Ha namy aymky, nmumMe ocobamMu MamTh OyTH
aJIBOKaTH, SIKi HaJal0Th O€30IUIaTHY MPaBOBY JOIMOMOTY Ta YKJAJIUW KOHTPAKT YU JIOTOBIp IpO
3aJly4eHHs iX K IPOKYPOPIB.

Takwmii miaxXin TMeBHOW Miporo 30allaHCye IHTEpecH CTOpiH KPHMIiHAIBHOTO
MPOBAKCHHS, a/e Ha chorofHi Ha miacTai cT. 53 KIIK Vkpainu ctopoHa 00BUHYBaYCHHS
aKTHBHO 3ajlyya€ 3aXWCHUKA JUI IIPOBEIEHHS OKPEeMOi INpouecyanbHol Mii, HpudoMy B
0araThbOX BHIQ/IKaX 3JI0BXKMBAlOYM UM NpaBoM. OJHAK HaBeAEHAa MPOMO3UIIS BCTYHAE B
mpoTtupivys 3i ctT. 7 3akoHy Ykpainu «[Ipo agBokaTypy Ta aJBOKAaTChKy IisUTBHICTBY [4], me
BH3HAYCHO BUMOTH I1[0JI0 HECYMICHOCTI 3 JisUIbHICTIO aJBOKaTa. 30Kpema, BIAMOBIIHO Jo 1. |
4. | Bka3aHOi CTaTTi HECYMICHOIO 3 MisJIbHICTIO aJBoKaTa € po0OTa Ha mocaaax ocio,
3a3Ha4eHUX y NyHKTI | wactmHM mnepmoi crarri 3 3akoHy Ykpainm «[Ipo 3amobiranHs
KOPYIILIi», Zie B . «e» BKa3aHi N0caJoBi Ta ciyx00Bi ocodu opraniB npokyparypu [6]. IIpote
Taka HECYMICHICTb HE I'PYHTYETBCSI Ha 3I0pOBOMY CEHCI.

Tax, 3rigno 31 cr. 58 KIIK YkpaiHu morepminoro y KpUMiHAaIbHOMY IPOBaKCHHI
MO>XKE TIPEICTaBIIATH MPEICTaBHUK — 0c00a, sKa y KpUMiHAIbHOMY IIPOBA/KCHHI Ma€ MPaBoO
OyTH 3aXUCHUKOM (4. 1); MpeCTaBHUK KOPUCTYETHCSA NPOLECyaIbHUMU [TPaBaMHU IOTEPIIIIOTO,
iHTepecH SKOTO BiH NpPEACTaBILe, KPiM MpolecyalbHHUX IpaB, peali3alis sSKuX 3AiHCHIOEThCA
0e3mocepeTHFO MOTEPIUINM 1 He MOXe OyTH JOpydeHa MPEACTaBHUKY (4. 4).

VY cBoto yepry, BiamnosinHo a0 cr. 45 KIIK YkpaiHu 3aXMCHHKOM € aJBOKAT, KUl
3MIHCHIOE 3aXMCT IiZJ03PIOBAHOT0, OCOOM, CTOCOBHO SKOi 3i0paHO JOCTAaTHBO JIOKa3iB st
HOBiIOMICHHA HPO MiJ03py y BYMHEHHI KPUMIHAJIBHOTO IIPABONOPYLICHHS, ane He
MOBIZIOMJIEHO TIPO MiJ03py Yy 3B’sA3Ky 3 1i CMepTio, OOBHMHYBAYE€HOIO, 3aCyIXKEHOTO,
BUIIPABJAHOTO, OCOOU, CTOCOBHO SKOI Iepen0adaeTbCs 3aCTOCYBAHHA IPHMYCOBHX 3aXOJiB
MEIUYHOr0 4YM BUXOBHOTO Xapakrepy abo BHUpIlIyBasocs MUTAHHS PO iX 3aCTOCYBaHHA, a
TaKOXX OCOOHU, CTOCOBHO fKOi IHepenbadaeTscs PO3MIIA] NHTAHHA HPO BUIAdy IHO3EMHII
nepkaBi (exctpaauiio) (4. 1); 3aXUCHUKOM HE MOXKe OyTH aJBOKAT, BIIOMOCTI IIPO SIKOTO HE
BHECEHO JI0 €IIMHOTO PEeCTpPy aaBOKATiB YKpaiHH ab0 CTOCOBHO SIKOro y €IMHOMY peecTpi
aJIBOKATiB YKpaiHU MICTATHCS BIJOMOCTI IIPO 3yNUHCHHS a00 MPUITMHEHHS IpaBa Ha 3aiHATTA
aJIBOKaTChKOIO JisUTbHICTIO. TakuM YHMHOM, aJBOKAaT MOXe OYTH SIK 3aXMCHHKOM, Tak i
IpeICTABHUKOM IOTEPIILIOro, X04a NPeACTaBHUK MOTEPIIIOro 3HaXOAUTHCS Ha OXHOMY 0ol 3
MIPOKYPOpPOM, a B pa3i BIJMOBH NpPOKypopa BiJ HiIATPUMAaHHS AEP>KaBHOIO OOBMHYBauEHHS
MTOTEPIIJIHHA, SKUH TOTOAMBCS MIATPUMYBAaTH OOBHHYBAUCHHS B CYHi, a OTXKeE, 1 MPEJCTaBHUK
HOTEpIINOro, KOPHUCTYEThCA BCiMa IpaBaMH CTOPOHUM OOBHMHYBAaU€HHS IIiJ 4Yac CyIZOBOTO
posrisany (cr. 340 KIIK VYkpainw). | takuii cran pedeld He TsrHe 3a COOOK BU3HAYCHHS
HECYMIiCHOCTI IJIsI afBOKaTa OyTH 3aXHCHUKOM 1 IPEICTABHUKOM IIOTEPIILIOTO.

OTxe, 3 Oy Ha BUIle3a3HauUeHe, HEOOXiTHO BHECTH TaKi 3MiHU JI0 3aKOHO/1aBCTBA:

—ymn 14 1 cr 7 3akony Ykpainu «IIpo agBokatypy Ta aABOKATChKY MiSUIBHICTb»
ITCIIS CII0BA «KOPYMILIT» JOAATH «KPIM BUIIAJIKIB, BCTAHOBJIEHUX 3aKOHOMY;

—u. 2 c1. 13 3akony Ykpainu «[Ipo 6e3ominatHy npaBHUYY AOTIOMOTY» [5] HOMOBHUTH
ITyHKTOM 4 TaKOTO 3MICTY: «a TaKOX 1HIII Jii, mependaveHi 3akoHoM»; — 4. 1 cr. 14 3akony
Vkpainu «[Ipo Ge3omnatHy HpaBHUYY JOMOMOTY» JONOBHHTH ITYHKTOM 8-1 Takoro 3micry:
«ocobu, 'y  KpUMIHQIPHMX  MPOBADKEHHSX  CTOCOBHO  SKHMX  BIANOBIAHO 710
1oJ10)keHb KpUMiHAIBHOTO IPOLECYaTbHOTO KOJEKCY YKpaiHH 3alydaerbcs INPOKYpOp IS
MIPOBEJCHHS OKPEMOi MPOILeCyalbHOI Aii, — Ha MpaBHUYI HOCITYTH, NependadeHi n. 4 YacTHHU
npyroi crarti 13 nporo 3akoHy»;

— u. 1 cr. 27 3akony Ykpainu «lIpo mpokyparypy» [7] NOHOBHHTH OCTaHHIM
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pPEUYCHHSM Takoro 3micty: «Y mnepeadadeHHX 3aKOHOM BHIAJKaX IMPOKYPOPOM OKPYKHOT
HPOKypaTypy TUMYACOBO MOXKE OYTH NPHU3HAUCHUH alBOKATY;

— JIONOBHHTH 3allpONIOHOBaHy BHuIle HOBY cTarTio 422-2 KIIK Ykpainu yactuHoIO 5
TaKoro 3micty: «Y pasi HempuOyTTsl IPOKYpOpa ISl PO3IIISAY alesiifHOT CKapru Ha yXBaly
CIIAYOTO CyAai CyAId-[ONOBima4d 3ajydyae MpOKypopa Jjis HPOBEACHHS OKpeMoi
mpolecyanbHOl i 3-TIOMDK aJBOKAaTiB, sIKi HaJaroTh O€30IUIaTHY IMPaBOBY JOMOMOTY, 3a
npaBunamu, nependavennmu ct. 53 KIIK Ykpainuy.

BucnoBku. Ha cborosni ockapKeHHs yXBaIM CIIJUOTO Cy/Ull NP0 3aCTOCYBAHHS
3an00DKHOrO 3aX0My y BHUIVISIAI TPUMaHHS MiJ BapTOIO HE € JIEBUM IHCTPYMEHTOM 3aXHCTY.
BukianeHi BuIne KOHKPETHI MpPOMO3MLII WIOAO 3MIH Yy 3aKOHaX YKpaiHH CHPHUATHUMYTh
NPUIIBUIIICHHIO PO3IISAY BIANOBIIHOI anessliiHOI ckapru, a came: Taka ckapra Oyne
PO3IIISIHYyTa HPOTATOM JABAALITA YOTUPHOX TOJMH 13 MOMEHTY Il HAIXOMKCHHS 10 Cydy
aneNs ol IHCTa I,
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ABSTRACT

Andrii Meleshko. Appeal against the decision of the investigating judge on the application
of a preventive measure in the form of detention: problematic issues. During pre-trial investigation, a
suspect may be subjected to the preventive measure of detention, which is the most severe measure as it
entails confinement. Being confined can have adverse consequences for the suspect, such as deteriorating
health, loss of employment, financial and family problems. The prosecuting party, which often exercises
its right to petition the investigating judge for the application of detention as a preventive measure, is well
aware of these consequences. In many cases, this becomes a tool of psychological pressure on the suspect.

Therefore, an effective means of protection should be the appeal against the decision of the
investigating judge regarding the application of detention, which fully corresponds to the requirements of
the European Convention on Human Rights and the Criminal Procedure Code of Ukraine. The three-day
period for considering the appeal does not apply; the review is delayed for a month, sometimes even
longer. There are many cases where the appellate court schedules the hearing of the appeal when a new
decision of the investigating judge to extend the detention period already exists, rendering the appeal
irrelevant. This makes the appeal against the decision of the investigating judge an ineffective means of
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protection.

This article explores the provisions of the criminal procedural law of Ukraine regarding the
appeal against the decision of the investigating judge on the application of detention as a preventive
measure, as well as the relevant judicial practice. Problematic issues arising from such appeals are
identified, and solutions to address them are proposed.

Keywords: detention, pre-trial investigation, appeal of decision, reasonable timeframes,
appellate complaint.
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acmipaHt

([ninposcvkuil OepoicasHuil yHigepcumem
enympiwnix cnpae, m. ninpo, Yxpaina)

OCOBJIMBOCTI 3ABE3IIEYEHHS 3AKOHHOCTI
I YAC 3ACTOCYBAHHA 3AXO/1IB AJIMIHICTPATUBHOI'O
NPUIIMHEHHA

PosrmsHyTO OCOONMMBOCTI 3abe3meueHHs 3aKOHHOCTI IMig dYac 3acTOCYBaHHA 3aXOfiB
aIMiHICTPaTHBHOTO TIPHIMHEHHs. AKIIEHTOBAaHO Ha TOMY, IO HENPaBOMIpHE 3aCTOCYBaHHS 3aXOJiB
a/IMIHICTPaTHBHOTO NpPUIIMHEHHS 3aBJA€ CYTTEBOI IIKONH IIpaBaM, CBOOOJAM Ta 3aKOHHHMM iHTepecam
(}i3NYHUX 1 IOPUAMYHEX 0Ci0. Y 3B 3Ky 3 LIMM HAIBAKJIUBUM € 3a0€3MEUUTH 3aCTOCYBAHHS 3a3HAYCHUX
3aXO0JiB y TOYHIi BiJIOBIZHOCTI 0 BUMOT 3aKOHOJAABCTBA, IO MOTpeOye CYBOPOTO KOHTPOIIO 3 OOKY
YIOBHOBa)XCHUX Ha Lie OPTaHiB i I0cagoBHX 0ci0.

3a JI0HOMOro0 MPHKIIANIB i3 IPaB0O3aCTOCOBHOI IPAKTHKH [ETAIbHO PO3LILTHYTO TaKi CKIAJOBI
3aKOHHOCTI 3aCTOCYBaHHS 3aXO[iB aJMiHICTPAaTHBHOTO NPUITMHEHHS: 1) HasBHICTh NOBHOBAXEHb Y
NEBHUX OpraHiB i I0CAJOBHX OCi0 BHKOHABYOI BIIaJH, sIKi MAalTh MpaBO iX 3jilicHIOBaTH, 2)
periaMeHTalis B 3aKOHOJABCTBI 3MiCTy, yMOB 1 IiACTaB, a TaKoX IPOLEAYPH IX 3aCTOCYBaHHS;
3) 3acTocyBaHHS IMX 3aXOMAiB Ma€ 4iTKO BiANOBiJAaTH BUMOTaM HOPMATHBHO-IIPABOBHX aKTiB, 30KpeMa,
BOHH MalOTh OyTH 3aKOHHMMH, IPOTIOPIIHHUMY, €(DEKTHBHUMHU Ta HEOOXITHUMH (JOLITEHUMH).

Ilpy uBOMY «IPOMOPUIMHICTE» BH3HAHO OJHHUM 13 TOJOBHUX KPUTepiiB 3aKOHHOCTI
3aCTOCYBAaHHS 3aXOMiB aAMiHICTPAaTMBHOTO NPHUIHMHEHHS 1 3aIPONOHOBAHO 3aKpiMTH iforo B
TEpPMiHOJIOTIYHOMY amapaTti aAMiHiCTPaTHBHO-TIPaBOBOI HAyKH Ta B MOJANBIIOMY HOPMAaTHBHO, Cepes
3aradpHUX TonoxkeHb B KYHAII Ta iHIMX HOpMAaTHBHO-TIPABOBHMX AaKTaxX, IIO PErIaMeHTYIoTh chepy
JIepKABHOTO IPHMYCY.

Kniouosi  cnosa: 3axoou  aOMinicmpamusno20 — NPUNUHEHHA,  3ACMOCYBAHHA — 3AX00i6
AOMIHICMPAMUBHO20 NPUNUHEHHS, 3a0e3NedeHHs. 3AKOHHOCN, NPUHYUN OOYLNIbHOCMI, NPONOPYIliHICMb,
npasa ma c60600u 110OUHU, KOHMPOTb 3AKOHHOCHII.

IMocranoBka mnpodJjemMu. 3BaXkaloud Ha Te, MO0 3aXOAM AIAMIHICTPAaTHBHOIO
IPUNIHEHHS NPUHHATO KIacu(iKyBaTH 3a 00’€KTaMU BIUIUBY, TOOTO Ha Taki, IO CHPSAMOBaHi
npotd (i3uyHOi ocoOu (3aTpUMaHHs, 3aCTOCYBaHHSA (Hi3UYHOT CHIM TOIIO), Ta Ti, IIO
CIPSIMOBaHI INPOTH INPOTUIIPABHOI MASNIBHOCTI IOPUAMYHHX 0ci0 (3a00poHa mineH3iiHOI
NISUTBHOCTI, TIPUMUHEHHS a00 3YNWHEHHS pI3HUX poOIT, [isUIBHOCTI  MiJIPHUEMCTB,
(yHakuioHyBaHHS 00’€KTIB), IX HEMPaBOMIpHE 3aCTOCYBAaHHS 3aBJa€ CYTTEBOI HIKOIM MpaBaM,
cBO0OJaM Ta 3aKOHHUM iHTepecaM (i3MUHUX 1 FopUANYHUX 0Ci0. 30KpeMma, aaMiHICTpaTHBHE
3aTPUMaHHs, JIOCTAaBJCHHS, OCOOMCTHH OrJsii OOMEKXye NpaBo Ha CBOOOLY Ta OCOOHCTY
HEIOTOPKAHHICTh, BXOKCHHS HA 3€MEJIbHI JUISHKH, B )KWII Ta 1HII OPUMILICHHS IPOMAJSH —
IpaBoO Ha HEJOTOPKAHHICTh JKUTNIA, 3aTPUMAHHS] i JOCTaBJICHHS TPAHCIOPTHHX 3aco0iB s

THMYAcoOBOr0  30epiraHHs Ha  CHOCHiaJbHUX  MaiilaHdMKax — [paBO  BJIACHOCTI,
aJIMiHICTPaTHBHHMI{ HarJIAT — NIPaBO HAa HEBTPYYAHHS B OCOOWCTE i CiMeiHe KUTTS, THMYAcOBe
HOpUNUHEHHS (3a00pOHA) AISIBHOCTI TOCHOAApPIOIOYUX CyO’€KTiB — IPaBO HAa 3aHATTA

MiATPUEMHUIBKOIO TisUTBHICTIO, aJMIHICTpaTHBHE BHUIIBOPEHHS 3a MeXi YKpaiHM — TpaBo
BiIBHOTO TepeOyBaHHSA y KpaiHi, 3aCTOCYBaHHA 30poi Ta chelialbHHX 3ac0o0iB — IpaBa Ha
KUTTA Ta (i3MUHY HEJOTOPKaHHICTh. Y 3B’S3Ky 3 UM HaJBaXJIUBHUM € 3a0e3IEeYUTH
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