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malfunction of such technologies or its incorrect use in war conditions, which can lead to unpredictable
consequences and cause damage to civilian population.

It is concluded that in Ukraine it is necessary to form a legislative framework in the field of
using artificial intelligence technologies and to raise problematic issues regarding responsibility for such
use. Such responsibility should be established at the international level as well, because autonomous
weapons have been used by russian troops against peaceful Ukrainians for a long time. It is stressed that
when developing technologies using artificial intelligence in military conditions, it is essential to take into
account such ethical principles as respect for human dignity and protection of the civilian population.
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Tersna AHAPYIIEHKO®
KaHAWJAT IOPUANIHUX HAYK, JOIEHT
(Ilenimenyiapua axademis Ykpainu,

M. Yepnicie, Yrpaina)

KJIACHU®IKALISI CIMEITHO-ITPABOBHUX
JIOTOBOPIB

PosrnsiHyTo ocobnmuBocTi  Kinacuikarii  ciMeHHO-IpaBOBUX JOTOBOPIB. 3a3HAa4yeHo, IO
TPaAULIfHUKA PO3MOIIa CiMEHHO-TIPaBOBUX JOTOBOPIB Ha MOIMEHOBaHI Ta HEMNOIMEHOBAaHI 3yMOBJIEHHMI
0COOJIMBOCTSMH CHIBBITHOLIEGHHS CIMEMHOrO Ta LUBLIBHOTO 3aKOHOJABCTBA 3 IMPHHIUIIOM CBOOOAH
JIOTOBOPY. AKIEHTOBAaHO yBary Ha 3acTOCYBaHHI 3arajubHoi Teopil HOroBopy B ciMelHOMY IIpaBi 3
MPUYMHA HEJOCTATHBOI PO3POOJICHOCTI, TOMY 1 BIOKPEMIICHHS KPUTEpIilB PO3MEXKYBaHHS OCTaHHIX
BI/ITOBI/THO 10 HOJIOXKEHB LMBLUIICTHYHOI HAYKH.

Ipoanasi3oBaHO OCHOBHI HAYKOBI MiJXO[H LI0OJ0 Kiacudikaiii ciMeiHO-IpaBOBHX JOrOBOPIB,
a TakoXk C()OPMOBAHO Ta 3aIPOIOHOBAHO KPHTEPIil 010 PO3MEKYBaHHS OCTAHHIX.

Knrouosi cnosa: civetino-npagosuii 00206ip, 00208IpHI KOHCMPYKYi, CiMelini npasogioHoCUHU,
meopis 0020680py, KpUmepii po3medcy8ants 002060py.

MocranoBka mpodiaemu. JloroBipHe BperymTIOBaHHA CIMCHHHX BIJHOCHH HE €
HOBEJIOK ISl ciMeWHOro 3akoHonaBcTBa. Tak, i3 2002 p. B CimeliHOMYy Kojekci Ykpainu
nepenbadanach MOXIMBICTh JOTOBIPHOTO BPETYIIIOBAHHS CIMEHHHUX BITHOCHH 3a JOIOMOTOIO
HITIOOHOTO Ta aTiMEHTHOTO JOroBopiB. OIHAK CTAHOM HAa ChOTOIHI CiMeiHe IpaBO MICTUTh
HOBI JIOTOBIpHI KOHCTPYKIiI, pO3IIMpWIAcs AOTOBIpHa CBOOOAA CTOpIH JIOTOBOPY, TOMY
BUHUKA€E HEOOXiNHICTH PO3POOKH CydacHOI TEOPETHYHOI KOHILEMMii CiMeHHOro J0roBopy, 10
Ma€ CIOpAMOBYBAaTHCh Ha BHM3HAYCHHS HE TUIBKH HOrO MOHATTSA, O3HAK Ta IOPUIMYHOL
KOHCTpYKIi, a i eqUHUX KpHUTepiiB Kiacudikanii Takux oroBopis. OKpeclieHe MUTAaHHS CTa€e
mie OUTBII aKTyaJbHMM B yMOBaX MOMJIMBOI Jekonudikamii ciMeifHOro ta pekoaudikarii
LOUBIIBHOTO 3aKOHOJIABCTBA, OCKUIBKM € Tpyla JOrOBOpIB, KOTPi CKJIAaJHO BiJTHECTH 0
IUBINTBHUX, aJle BOAHOYAC IIPEAMETOM iX pEeryIIoBaHHS He € CIMEHHI BITHOCHHH.

AHaniz my0uaikamiii, B SKHX 3am04YaTKOBaHO BUpimieHHA wi€i mpodaemu. Ha
CHOTOZIHI B CIMEHHOMY 3aKOHOJABCTBI BiZICYTHI €AMHI KpHUTepil moxo kiracudixarmii cimerHo-
MIPaBOBUX JOTOBOPIB. 3 iHMIOr0 OOKY, B TOKTPHHI CIMEHHOTO IpaBa iCHye NEKUIbKA IiAX0IiB
JI0 PO3MEXXYBaHHA CIMEHHO-TIPAaBOBHUX JOTOBOPIB, IO CBIAYUTH IPO MIUPOKY PI3HOMAHITHICT
Ta MPaBOPETy TIOYUI MOTEHIIaN TAKUX AOTOBIPHUX KOHCTPYKIiH. Sk 3a3Hadae O. PosroH y
3aKOHOJABCTBI HEMOXJIMBO TEependauuTH BCl MOTEHLIMHO OCSKHI CIMEHHI JOTOBOpH, IIO
MOXYTh YKJIagaTuCsl Cy0’€KTaMH, TOMY 3aKOHOJIaBellb HABOAWTH JIMIIE HAWOUIBII THITOBI Ta
BaumuBi 3 HUX. OmHI JOroBOpH OTPHMAalM OiIbII AETalbHY PO3POOKY, HAIPHKIAJ, BOHU
CTPYKTYpHO BHIUIEHI B okpeMi rnaBu CimeiHOro kojaekcy YkpaiHu (LIUTIOOHME JTOTOBip Ta
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JIOTOBIp MO CIUIATy aliMEHTIB), a IOJ0 ACIKHX 1HIIMX 3aKOHOABEIb JIUIIE 3aKPIILIIOE IPABO
Ha X YKJIaJCHHS 1 B KpaIlOMY BHIIa/IKy Tiepe10adae MiHiMaIbHI BAMOTH J0 HUX [2, c. 6].

Be3ymoBHO, HasBHUI MiAXiJ 3aKOHOJAABIA HE BIANOBIJA€ Cy4yacCHHM BHMOTaM, aJiKe
Hopsz i3 KIACHYHUMH CiMEHHO-IIPaBOBHMH JOTOBOPAMH 3’SBIAIOTHCS 1 OyayTh 3’ABIATHCA
HOBi JOTOBipHi KOHCTpyKuii. He MokHa # OMHUHYTH TOH (akT, IO BiACYTHICTh HaJIEXHOI
3aKOHOJABUOl perJiaMeHTallil NUTaHHA WI0J0 Kiacu(ikamii Ta pPO3MEXyBaHHS CIMEHHO-
paBoBUX A0roBopiB y CiMeifHOMY KO#EKci He MOXe He BIUIMHYTH Ha HU3BKHU IOINUT Ha TaKi
JIOTOBOpH. | mpruyrHa nossirae He TUTBKK B ICHYBaHHI NIPOTaJIMH Y MaTepiaJbHOMY MpaBi, a il y
BIZICYTHOCTI YITKMX MEXaHI3MIiB Ta MpoIecyalnbHHX (OpM YKIAJCHHA Ta HOTAPialbHOIO
MOCBITYEHHSI CIMEHHO-TIPaBOBUX JIOIOBOPIB B HOTapiajbHO-TpolecyanbHOMY IpaBi. Brache,
MOBa e Mpo BiJCYTHICTh NPOLECYaIIbHO BU3HAUEHHUX (HOPM YKIAZEHHS Ta HOTAPiaJIbHOTrO
HOCBITYEHHS TAKHUX A0roBopiB. Tak, HampuKmaz, 0codu 6aXxaroTh YKIACTU JOTOBIp PO CILIATY
almiMeHTiB abo0 TpO cyporaTHe MAaTepHHCTBO, ajle OUIBIIICT HOTapiyciB, OCOOJIMBO Yy
HEBEJIUKUX MICTaX, BIIMOBILAIOTH iM, IIOCHIAI0UUCH CaMe Ha BiJCYTHICTh ONpanbOBaHUX (GopM,
y 3B’s3KY 3 YMM 3a3HaueHi 0coOu abo B3araiii BiIMOBIISIIOTHCS Bifl TAKHX MPaBOBITHOCHH, a00
3MyILIEHI BUKOPHCTOBYBATH IHINI, SIK MPaBWJIO, MPUMYCOBI 3aXOJy peaji3ailii MeBHUX Mpas.
ToMy nmuTaHHS IOJO BU3HAYCHHS KiacHdikamil ciMeHHO-PaBOBUX AOTOBOPIB, y CBOIO Yepry,
Mae He TiIbKU JOKTPUHAIIBHE, a 1 IPaKTUYHE 3HAUCHHS.

MarepianbHo-IipoLiecyaiabHe  3a0e3lneueHHs  CIMEHHO-IIpaBOBUX  JIOTOBOPIB 3
ypaxyBaHHSM iXHIX pI3HOBHAIB Ta TEHACHIIH PO3BUTKY IOPHANYHOI HAYKH € Ha CHOTOMHI
OJIHUM 13 NpPIOPUTETHUX 3aBAaHb Ul CiMeiiHoro mpasa. ToMy MeTa CTaTTi — PO3IJIAHYTH Ta
MpoaHaji3yBaTH OCHOBHI HAyKOBI MiJIXOM MO0 Kiacudikalii ciMeiHO-ITPaBOBUX JIOTOBOPIB,
a TaKoK C(hOpMyBaTH i 3aIPONOHOBAHI KPUTEPil 00 PO3MEKYBAHHS OCTAHHIX.

Buknan ocHoBHoro Matepiaixy. Jocmigauns A. J[yTko mpomoHye KinacudikyBaTh
ciIMeHHO-IIPaBOBi IOTOBOPH HA IPYIH 3AIEKHO BiJl Cy0’ €KTHOTO CKIALy:

1) noroBopH MOAPYXXKs — IOTOBIp NMPO MOPSIOK KOPUCTYBAHHS MaWHOM, HUTIOOHMI
JIOTOBIp, aliMEHTHUIA;

2) moroBopH 0cib, sIKi IPOKHUBAIOTH ONHIEIO CiM’€l0;

3) noroBopu 0ATBHKIB 111010 BUXOBAaHHS Ta YTPUMAaHHS JIUTHHU;

4) noroBopH Mix OaTbKaMu Ta IITbMH;

5) AOTOBOPH POAMYIB;

6) JOTOBIp, CTOPOHOIO SIKOTO € CypOraTHA MATH.

Takox BueHa akLEHTYe yBary Ha JIOLUIBHOCTI BHECEHHS B OKpeMy IpyIy ciMeHHo-
NPaBOBUX JAOTOBOPIB Ti, B SKHX OJHI€I0 31 CTOpIH € OpraH, IO NPHUHHAB PIMICHHSI IIPO
CTBOPECHHSI NMPUHAOMHOI CiM’T YM AMTAYOTO OYAMHKY CIMEHHOrO THIy, OpraH OIKH Ta
miknyBaHHA (B JoroBopi marpoHary) [3, c¢. 136]. 3ampomoHoBaHOIO — KiIacuikami€ro
HIBETIOEThCS  «(iAyliapHO-IOBIPUHMil» XapakTep BIJHOCHH MiXK CTOPOHAMH CIMEHHO-
IIPaBOBOTO JIOrOBOPY, OCKUIBKM Yy TaKOMY pa3i HAasBHICTb KPOBOCIIOPIJHEHOTO 3B 3Ky MDK
cy0’exTaMu CiMEHHUX IPAaBOBINHOCHH y pa3i yKIaAeHHSI CIMEHHO-IIPAaBOBOTO JOTOBOPY He
Oyne MaTH IMIIEpaTUBHOIO 3HAYEHHSI.

Kputepiii mopgo posmomiry CiMeHHO-IPaBOBHX JOTOBOPIB Ha IIOIMEHOBaHI Ta
HENoIMEHOBaHi, Ha Hall TOMIAL, € TMPIOPUTETHUM, ILIO 3YMOBJICHO OCOOJIUBOCTAMH
CHIBBiJJHOLIICHHSI CIMEHHOT0 Ta LMBUIBHOTO 3aKOHOAABCTBA 3 MPHUHIIMIIOM CBOOOIH JOTOBOPY
[4, c. 100]. Ha mpakTuIi 10roBOpH TaKOTO TUITY TAKOX YKJIaAaroThCs. [10 HUX MOKHA BiTHECTH
JIOTOBIp CYpOraTHOrO MAaTEpHHCTBA, MIOTOBIp NP0 3apydydHH, MAOTOBIp IOJIPY}OKS IIPO
BU3HAUCHHS YaCTOK Y CIUIBHIM CyMIiCHIHl BNAcHOCTI Ha MaiHO; JOToBip (aKkTHYHOrO
MOJPY>OKS PO CIUIATY aJiMEHTIB; JOTOBIP POAMYIB 3a IMOXOJKCHHSIM, BIITHOCHHU MIXK SIKUMHU
He perymoe CiMelHuil Komekc YKpaiHu, I[OJO B3a€MHOTO YTPHMaHHS; JOTOBIp HapedeHUX
PO TIPOBEACHHS MICISABECUIBHOI MOJOpoxki Tomo. 3 aHamizy cT. 9 CiMeliHOro Kojaekcy
VYxpaiHu MOXHA TIHTH BHCHOBKY, IO HE iCHye IMIIEpaTHBHOI HOPMH, KOTpa 3a00poHsIa 6
YKJIQJIEHHSI CIMEHHO-TIpaBOBHX [JOrOBOpiB, He IependaueHuX 3aKOHOAABCTBOM. Tomy
YYaCHUKH CIMEHHUX BITHOCHH MAalOTh IIPaBO YKJIACTH JOTOBIp, IO He mependadeHuil akTaMu
ciMeHHOr0 Ta IMBUIBHOTO 3aKOHOAABCTBA, ajle «BIANOBiJA€ 3arajJbHUM 3acajam
3aKOHOJABCTBA (CTBOPEHHS BJIACHUX MpaBWI MOBeniHKH (MiHi-HOpM))» [4, 100]. O. Posron
BU3HAYA€ TaKi KpUTEpil PO3MEXKyBaHHS CIMEHHO-IPABOBHMX JIOTOBOPIB: 3aJ€XKHO BiJ IXHBOT
LIBOBOI CIIPSIMOBAHOCTI, BiJI METH, BiJ Cy0’€KTHOTO CKJIQAy, BiJl XapakTepy JOTOBIpHHX
BiIHOCHH TOIIIO [2, C. 6].

OTxe, Ha CHOTOJHI ICHY€E TOCHUTh IIMPOKUH TEperik CiMEeHHO-TIPaBOBUX JIOTOBOPIB, II0
11e pa3 MiATBEepPKye HEeOOXITHICTh y iX NPaKTHYHOMY 3aCTOCYBAHHI Ta JOKa3ye TXHIO raly3eBy
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caMocTiiHicTs. [{na qudepeHnianii ciMeifHO-IPaBOBUX JOTOBOPIB MPOIOHY€EMO 3aCTOCOBYBATH
NPUHIMI «MaifHOBOTO IeH3y». MoOBa mepenyciM ie mpo HasBHICTh MailHOBHX €JIEMCHTIB y
peryiroBaHHI ciMEHHUX BIJHOCHH 3aJIeXKHO BiJ IXHBOr0 cy0’eKTHOTO cKiIany. Tak, Hampukiaz,
IOpeIMETOM pErylIoBaHHS aliMEHTHHX Ta IUIIOOHHX JOTOBOPIB MK IOAPYXOKAM Ta
(haKTHYHUM MOJPYNOKSIM € BUKIIOYHO MallHOBI BITHOCHHHU. SIKIO PO3IIISAATH JOTOBOPH MiXK
0aTbKaMH Ta TITBMH, TO TaKi JOrOBOPH MAIOTh CJIEMEHTH SIK MaifHOBOTO, TaK i HEMalHOBOTO
XapakTepy, TOMy BBaKalOThCS 3MimraHuMH. lle Taki JoroBopu, SK cemapaniifiHuil JOroBip, 10
peryinoe MaiHOBI BITHOCHHHM MIX IOJAPYXIKSIM, OCOOMCTI Ta MaiHOBI mpaBa il 000B’s3KH
HOAPYHOKS SIK OATHKIB.

3Bakalo4yM Ha TOSBY HOBHX JIOTOBIPHHX KOHCTPYKIIiH, IO HANEXaTh J0 KBa3iCIMEHHHUX
JIOTOBOPIB, JIONMYCTUMHM y0OadaeTbcsi audepeHianis CciMEHHO-IIPaBOBUX JOTOBOPIB 3a
LUBINBHO-NIPaBOBOI0 Kiacudikamiero. Ha Ham mornan, B iCHYIOYHX yMOBaxX peKomudixariii
LUBITFHOIO 3aKOHOJABCTBA TAaKe IMUTAHHSA HaOyBae Bce OLTBIIOI aKTyaJbHOCTI Ta 3HAYCHHS,
IO CBIAYMTH PO HEMOXUIUBICTD PO3IIIIATH CiMeliHe 3aKOHOAAaBCTBO OKPEMO Bijl IUBITBHOTO.

OTxe, BIAMOBIAHO 0 TPaAMIIHHOI HUBUTHHO-TPaBOBOI Kiacu(ikamii ciMeitHO-IpaBoOBi
JIOTOBOPU MOYKHA TTOJITUTH 38 TAKUMH KPUTEPIsIMH:

1. 3anme:xHO B MOMEHTY BHHHKHEHHS TIpaB i OOOB’S3KIB y CTOpPIH JIOTOBOPY
PO3PI3HAIOTH JOTOBOPU KOHCEHCYalbHI Ta peanbHi. KOHCEHCyanpHUH TOTOBIp TPAKTYETHCS K
TaKHH, 10 BBAKAETHCS yKIaaeHnM (HabyBae YMHHOCTI) 3 MOMEHTY JOCSTHCHHS 3TOJH CTODIH 3
ycix Horo icToTHUX yMOB y (opMi, epenbaderiii 3akoHOM. BinnoBigHO, peanbHUM € I0TOBIp,
JUL BU3HAHHS SIKOTO YKJIQJCHUM, OKPIM IOTOMKCHHS CTOPOHAMH iCTOTHHX YMOB JOTOBOPY,
HEoOXiTHO BUMHHMTHU NEBHY [0 (HANpHKIAJ, nepenatu MaiHo) [5, c. 169]. 3 iHmoro Ooky,
PO3HOJLI TOTOBOPIB Ha KOHCEHCYalbHI Ta PeallbHi caMe B CIMEHHOMY IpaBi, Ha HANly TyMKY,
HE Ma€ MPaKTUYHOTO 1 HAYKOBOTO 3HAYCHHS, aJDKE 3 OIVISAy HA CBOIO IOPHUAWYHY NPUPOIY BCi
cIMeHHO-IIPaBOBI JOrOBOPH € KOHCEHCYalbHUMU. JOKa30M IbOTO € 3aKpimieHe B 4. 3 cT. 640
LluBinbHOTO KOJIEKCYy YKpaiHM iMIIEpaTHBHE NPABUJIO, 3TiJHO 3 SKHM JOTOBOPH, UL SKUX
nepenbadeHa HOTapianbHA (opMma, OyIyTh BBaKAaTHCA YKIaIEHHMH 31 AHS HOTapialbHOTO
IOCBIYEHHs (TOUHiNIe, 3 MOMEHTy HOro mocBimueHHs). Xoua ¥ Ile IPaBUIO HE MOXHA
BBa)KaTH YHIBEPCAJBHUM, a/DKE IS JICSIKAX CIMEHHO-IIPaBOBHX JIOTOBOPIB HEOOXITHHM €
HacTaHHA NeBHOI oOcraBuHu. C. BaBxeH4yK 3a3Hauae, IO IOYATOK il KOHCEHCYaJIbHUX
JIOTOBOPIB MOXe OYTH TOB’S3aHUMN HE TIJIbKM 3 MOMEHTOM BW3HAHHS IX BUMHCHHMH, a H i3
BHM3HAYCHOIO JaTO0 abo iHImOK oOctaBuHOW [6, c. 12]. Taka 0coONMBICT Mae MpaKkTHYHE
3HA4YCHHS JIJIs IUTFOOHOTO JIOTOBOPY, OCKUIBKY BiH HA0YBAa€ IOPUANYHOI CHIIH 31 JIHS peecTparii
mmo0y. OrTke, 3a 3araJlbHAM IPaBUIOM, CIMEHHO-IIPABOBI JOTOBOPH 3aBXKIU OyIyTb
KOHCEHCYaIbHUMH, SKIIO iHIIE HPsMO He NepebadeHo B CiMEHHOMY 3akOHOAaBCTBi. Tomy
MOXKHa CTBEep/XKyBaTW, LIO B JOKTPUHI CIMEHHOro mpaBa cdopMmyBajacsi CBOTO pOLY
«Ipe3yMIIisi KOHCEHCYaJIbHOCTI CIMEHHO-TTPaBOBUX JIOTOBOPIBY;

2. 3amexHO BiJ XapakKTepy pPO3IOAiIMy IpaB i OOOB’S3KIB MiX yJaCHUKAMH YrOJH
ciMeHHO-IIPaBOBI JJOTOBOPU HOAUIAIOTHCA HAa JBOCTOPOHHI Ta OaraTocTopoHHI. Kitacuunum
NPHUKIAZIOM JIBOCTOPOHHBOTO CIMEHHO-TIIPAaBOBOTO IOrOBOPY € IUTIOOHWIN IOroBip, KOTPUil
nepenbadae B3a€MHI IIpaBa Ta 000B’SI3KU MOAPYXOKs, a00 XK MepeuIIo0Hi J0roBOpH (0roBip
PO 3apy4HHH), OUIBIIICTh aliMEHTHUX JAOTOBOPIB. SICKpaBUM NPHUKIIa0M 0araToCTOPOHHBOTO
CIMEeHHO-IIPaBOTO JOrOBOPY € JOTOBIp CypOTaTHOIO MATE€PUHCTBA, B AKOMY CTOPOHAMH € HE
TUJIbKHU O10JIOTIYHI OaThKM Ta CyporaTHa MaTH, a i MEIMYHHI 3aKiiaj, KOTPHI HaJa€e MOCIYTH 3
BUKOPHCTAHHS PEHPOTYKTHBHHUX TEXHOJOTIH.

Crin 3a3HAa4UTH, MO TAKUH KPUTEpill PO3MOIiTY, 3 OrIAy Ha KUIBKICTH CTOpIH, He
Ma€e 0COOJIMBOrO HAYKOBOTO 3HAYCHHS UII MaTEpialIbHOTO MpaBa, OCKIIBEKHU 3 aHAi3y HOPMH
CIMEHHOTO 3aKOHOJABCTBA MOXXEMO BH3HAYHMTH KiNBKICTH CTOPIH AOTOBOPY, IXHI IpaBa Ta
000B’s13kM. BogHOYAac BH3HAUCHHS KUIBKOCTI CTOpiH JOrOBOpY HaOyBa€ CBOEl MOBHOTH Ta
BaroMOCTi 111 HOTapiyCiB y pasi YKJIaJeHHs, HOTapiaJbHOTO IOCBIAYEHHS Ta BHKOHAHHS
CiMEHHO-TIPaBOBUX JIOTOBODIB;

3. 3 ypaxyBaHHSIM HasfBHOCTI a00 BIJICYTHOCTI €KBiBaJICHTHOCTI BiTHOCHH IOTOBOPH
MONUIAIOTECS Ha omiatHi W OezomnartHi. CiMeHHO-TIpaBOBI  JOTOBOPH € TEPEBaXKHO
OeszomaTHUMHU. Tak, HampuKIaJ, KIACHYHUMH OE€30ILIATHUMH JOTOBOpaMU OYyAyTh IOTOBIp
PO HACTABHHITBO, JOTOBOPHU MOAPYOKS MO0 BUXOBAHHS HiTEH, IOA0 3iHCHEHHS OaThKaMu
CBOIX IIpaB Ta 000B’A3KIB, M)k OaTbKaMu IUTHUHH Ta 6aboro, 1igom, mpadadoro, MpasioM Mmpo
CHIJIKyBaHHSI 3 OHyKaMM i NpaBHyKaMH Ta X BHXOBaHHA Tomlo. IIpore € Taki moromopw,
OE3BIAIIIATHICTD SIKUX BHKIMKae cyMHiBH. O. Po3roH akueHTye yBary Ha Oe3BiIIIaTHOCTI
noroBopy, nepenbaderoro ct. 190 CimelHOro komekcy YKpaiHu (JOTOBip PO HNPHITHHCHHS
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npaBa Ha aliMEHTH JUId TUTHHM Y 3B’SI3KY 3 IEpeAaHHsM IpaBa BJIACHOCTI Ha HEPYyXOMe
MaifHO). ABTOp CTBEp/DKY€, 1[0 TaKWi JOTOBIp mependadae Oe30IUIaTHE MEpEJaHHS JKHUTIIA
(xuTIOBOrO OyOWHKY, KBAPTHUPH) y BJIACHICTH OTPHMYyBada aliMEHTIB ab0 HOro 3aKOHHOTO
npeacTaBHUKa [2, ¢. 68]. Ane BBakaTW TaKWil NOTOBIp «KJIACMYHUMY» OE3BIAIUIATHHUM HE
BOAYAETHCSI MOMKIIUBHM, OCKUIBKH METa IIbOTO JIOTOBOPY BBAXKAETHCS KOMIICHCALIIHHOIO, TaK SIK
a0o moramaeTbesl BXKe HasBHA 3a00pProBaHiCTh 31 CIUIATH aJiMEHTIB (IO BCE K TaKH MalOTh
MalHOBHI XapakTep), a00 Mae Miclie HaMip IIOTaCHTH aTiMEHTHI 3000B’s3aHHA Ha MaiiOyTHE.
C. ®ypca, €. dypca, komenryroun cr. 190 CimeitHoro kojaekcy YkpaiHu, 3a3Ha4aroTh, IO,
«OCKLIBKH IIPaBO OJHOTO 3 0aThKIB HA aJiIMEHTHU 3yMOBIIOE 000B 30K X CIUTATH BiJ APYroro 3
0aTbKiB, TO Take MPaBO MOXKe OYTH KOMIIEHCOBAHUM 32 JIOMOBJICHICTIO MK OaTbKaMH Pi3HUMHU
nuisxamu. OJHUM 13 TaKUX CHOCOOIB € repesaya mpaBa BJIACHOCTI HA MalHO SIK KOMIIEHCALis
3a aJiMEHTHI 3000B’3aHHS, KOJH, MO-Teplie, BUHUKIA 3a00proBaHICTh 110 CIUIATi aJiMEHTIB,
mo-7ipyre, y pasi OakaHHs TNPHUIIMHUTH aJliMEHTHI 3000B’s13aHH Ha MailOyTHe. BBaxkarw, 1110
0e3yMOBHHUI HapyHOK 00’€KTa HEPYXOMOCTi AWTHHI MOXHA CIPHIMATH $K JOTOBIp IIPO
NPUNUHEHHS paBa Ha aliIMEHTH, HEe JOBOAUTHCS, OCKUIBKH HE MOXHA IUTyTaTH 0JIarOYMHHICTb
Ta BUKOHaHHS 000B’si3kiB» [7, c. 478]. Kpim Toro, Ha Hall HOIJIsiA, HE CIIiJi BBaXKAaTH JOTOBIp
PO TPUIIMHEHHS MpaBa Ha alliMEHTH y 3B 3Ky 3 HAOYTTSAM IpaBa BIACHOCTI Ha HEpyXoMe
MaliHO aHAJIOTIYHHM JOTOBOPY JapyBaHHA i 3 Ti€l MPUYUHHE, IO XapaKTEPHOIO OCOOIIHMBICTIO
TaKoro JOroBopy € Te, IO 10 JapyBaJbHUKAa HE MOXXHA BHCYBaTH BHUMOTHU IIOJO SIKOCTI
nepefaHnx pede. Y CBOIO uepry, Ui YKIAJeHHA JAOroBopy, mepenbadeHoro cr. 190
CimeltHOro KoJiekecy YKpaiHH, IPUHIMIIOBE 3HAYE€HHS CTAHOBHUTH BapTiCTh HEPYXOMOI'O MaiiHa,
OCKIUIBKM PO3MIp aJliMEHTIB HE Ma€ BEPXHbOI MEXi, aje MIHIMaJbHUH PO3MIp TaKMX BHIUIAT
00yMOBIIEHHH 3akoHOJaBCTBOM (8, ¢. 187];

4. 3a cTyneHeM IOpUIMYHOI 3aBEpPIICHOCTI MOXKHA BHOKPEMUTH JJOTOBOPH OCTATOUHI Ta
nonepeHi. Binnosinuo 1o cr. 635 LuBinbHOrO Konekcy YKpaiHu mornepenHiv € I0roBip, CTOPOHH
SIKOTO 3000B’SI3YIOTBCSI TIPOTSTOM TIEBHOTO CTPOKY (y TIEBHHI TEepMiH) YKJIACTH JOTOBIp Yy
MaliOyTHOMY (OCHOBHHMH MJOTOBIp) HAa YMOBAX, BCTAHOBJEHHX MONEPEAHIM JOTOBOPOM. Y
CimeitHOMY Koziekci YkpaiHu BincyTHs Au(epeHIialis JOroBopiB Ha MOMNEPEHi Ta OCTATOYHI, 1 3
OISy HA IOPUAMYHY HPHPOLY CIMEHHO-TIIPaBOBUX JIOTOBOPIB TaKWH MIiAXiJA € IIUIKOM
BHIPABJIAHUM 1 3p03yMLINM, OCKLUIBKY MOTHBOM Ta IL[UUTI0 YKJIaJEHHS CiIMEHHO-TIPaBOBHX JOTOpiB
HE € OTPUMaHHs NpHOYTKY. AJle 3Ba)Kaloud Ha MANHOBMI €KBIBaJIEHT y JESIKHX BHAAX CIMEHHO-
NPaBOBUX JNOTOBOPIB, CINiJ 3a3HAUMTH, IO IHTEPECH CTOPIH TaKuUX JOTOBOPIB MAalOTh OyTH
3axuileHi. ToMy BBaKaemo, IIO YKIIaJCHHS IOIEPEAHIX JOroBOpiB Mae OyTH MpaBo ocoOu, B
IHIIOMY BUIAJKY Iie Oyzie IpOosSBOM IOPYIICHHS CBOOOIH JOTOBOPY;

5. 3anexHO BiJ 3HAUYEHHS JOrOBOPY VIS 3aJ0BOJICHHS I€BHUX (IIPUBATHUX abo
CYCIIJIBHUX) iHTEpeciB pO3PI3HAIOTH 3BHYAIHI (IPUBATHOIPABOBI) MOTOBOPH 1 JOTOBOPH
My OJTivHi.

Jlo my6niuHUX AOrOBOPIiB HAJIEKATh Ti, IO YKIaZEHI KOMEpIIHHOIO OpraHi3amicio 3
METOI0 BCTAHOBHTH i1 000B’ 3K MIOJ0 POy TOBApiB, BUKOHAHHA POOIT 1 HalaHHA IOCIYT,
KOTp1 Taka opraHi3allis 3a XapaKTepoM CBOE( JiSUIBHOCTI Ma€ 3IHCHIOBATH MO0 KOXKHOTO, XTO
1o Hei 3BepHeThCS. Y CBOIO 4epry, IPaBOBa CYTHICTh IPUBATHOIPABOBUX JOTOBOPIB € MPAMO
MPOTHJICKHOI IYOJIYHUM JIOTOBOpaM, OCKUIBKM TIIepIli 3acHOBYIOTHCS HE TUIBKH Ha
LUBUTLHOMY, ane i ciMeifHoMy mpaBi. CiMeiHO-IIPaBOBHUI JOTOBIp € IPHBATHOIPABOBUM, TOMY
1110, HE MalOYM SBHUX O3HAK ITyOJIIYHOCTI, MONEpe/PKye CBaBUIbHE BTPY4YaHHS B ocoOucTe Ta
ciMeiiHe XMTTA ocoOu. ['apaHTOM NOTpUMaHHSA NPUHIUIY HEIOMYCTUMOCTI BTpYYaHHsS B
ocobucre Ta cimeifHe XuTTI ocobm € cr. 32 Korcturymii YkpaiHm, po3’sSCHEHHS AKOL
HajmaeThes B pimenHi Koncruryuiitnoro Cyny Yipainu Ne 2-pr/2012 Bix 20 ciunst 2012 p.:
IpaBO Ha MPUBATHE Ta CIMEHHE XKUTTA € 3aCaJHUYOIO I[HHICTIO, HEOOXiJHOK IS IIOBHOTO
PO3KBITY JIOJMHH B JEMOKPAaTHYHOMY CYCIIJIBCTBI, Ta PO3MISNAETBCA SK IPaBo (isuyHOl
ocoOu Ha aBTOHOMHE OyTTs HE3aleXkKHO BiJ Jep:kKaBU, OpraHIiB MICI[EBOTO CaMOBpSIyBaHHS,
opunuuHuX Ta (izmuHux ocid. «Koucrurymiitamit Cyn VYkpaiHM BHUXOOUTH 3 TOTO, IIO
HEMOXIMBO BH3HAUUTH a0COMIOTHO BCi BUAM IOBeAIHKK (i3mdgHOI ocobu y chepax
0COOMCTOrO Ta CIMEHHOTO JKHTTSI, OCKUIBKM OCOOHMCTI Ta CiIMEHHI TNpaBa € YacTUHOIO
NPUPOJHHUX MpaB JIOAUHU, SKi HE € BHUYCPIHHUMK»; BIIIOBITHO caMme CiMeifHO-IpaBOBHIl
JIOTOBIp ABIIsiE CO00F0 e()eKTUBHHUI IHCTPYMEHT, 110 HAa/Ia€ 3MOTY ITOBHOIO MIpOIO «peallizyBaTh
0ocoOuCTI Ta CiMeHHI NpaBa B PI3HOMAaHITHHX 1 JMHaMIYHUX BiJHOCHHaX MaWHOBOTO Ta
HEMalHOBOT'O XapaKTepy, CTOCYHKAX, SBUIIAX, IMOIAX Tomo» [9];

6. 3anexxHO Bif cy0’ekTa, sIKMii HaOyBae mpaBa 3a JOTOBOPOM, PO3PI3HSIOTH JOTOBOPH
Ha KOPUCTb KPEAUTOPA 1 JOTOBOPH Ha KOPUCTH TPETHOI 0COON.
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Ily6niuno-npasose ma npueamMHO-Npasose pe2yno6anHs OKPeMux cep cycnitbHux 6iOHOCUH

JloroBip Ha KOpUCTh TPEThOi 0COOHM O3HA4Ya€, 10 OOPKHUK 3000B’s3aHUN BHKOHATH
CBili 000B’30K Ha KOPUCTh TPETHOI OCOOH, sIKa BCTAHOBJICHA a00 HE BCTAHOBIICHA B JIOTOBOPI.
[Mprdgomy 1151 TpeTs ocoba, Tak caMo K 1 KPEAUTOp, TAKOXK MAae IPAaBO BUMAraTd Bix OOp:KHUKA
BUKOHAHHS A0roBopYy (cT. 636 lluBineHoro xoxexcy Ykpainu). Takum, HaIpUKIak, € JOTOBIp
cTpaxyBaHHsi KUTTS. 110 cTocyeThcsi ciMEHHO-IIPaBOBHX JOTOBOPIB, TO BOHU II€PEBAXKHO
YKJIAJal0ThCs HAa KOPUCTh TPETiX 0ci0. BHHATKOM € 1OroBip mpo HagaHHA YTPUMaHHS
KOJIMIIHBOMY 3 MOAPYXOKs, (PaKTUUHOMY 3 TOAPYXOKS, TOTOBIp CypOraTHOTO MaTepUHCTBA,
po 3apy4WHH Tomo. Bci iHmI BHOM CIMEWHO-TIPAaBOBHX JOTOBOPIB  «IIEPECHiTyIOTh
OIaropoiHy MeTy» HaJlaHHS yTPHUMaHHA (iHAHCOBO HE3aXUIEHIH CTOPOHI JOrOBODY.

3BakaloyM Ha Te, L0 3arajbHa Teopis JOroBOpYy B CiMEHHOMY IpaBi Maibke He
po3pobIicHa, TO BH3HAYCHHS KPUTEpiiB PO3MEKYyBaHHS OCTaHHIX BIiAMOBITHO 10 MOJIOXKCHb
LUBLTICTUYHOT HAyKH BBOKAEMO HA CHOTOJHI ONTHMAJIBHUM Ta gomycTumuM. [Ipote Tpaaumiiina
JUTSL IUBLUTICTHKY KiTachBikallist J0roBOpiB Ha BiMOBIAHI THITH JIUIIE «9aCTKOBO «CIPAIbOBYE» Y
chepi cimeitHoro mpasa. Lle cBiTYMTH NPO OCOONMBOCTI CIMEHHO-TIPABOBUX BIJHOCHH Ta
icHyBaHHS B Liil cdepi BiracHUX HLTbOBHX mpiopureTiBy [4, c. 100]. OTxke, cnuparodnuch Ha
«yCTaJIeHI IMBUTICTHYHI KPUTEPii», HEOOXITHO OE3yMOBHO BPaxOByBaTH OCOOIMBOCTI BIITHOCHH
y cepi cimeiiHoro mpaBa. ToMy ciij 3a3Ha4MTH, IO CAaMOCTIHHHMI XapakTep Kiacugikarii
JIOTOBOPIB y ciMeitHiit cdepi 00yMOoBIeHHI 0COOMMBOCTAMH iX IPABO3aCTOCYBAHHS HA MPAKTHIIL.
Sk 3a3navae 1. JKumiHKOBa, «TIpW BUSBJICHHI BIJHOCHH, SIKI MOTPEOYIOTH TEBHOTO IMIPABOBOTO
perymoBaHHS], HEOOXiTHO BCTAHOBUTH iX FOpUAMYHI 03HAKH. 1le HamacTh MOXKIIUBICTH 3 SCYBaTH,
SKI caMe HOPMH MOXYTb 3aCTOCOBYBATHCS JJI1 PETYNIOBAaHHS IMX BiTHOCHH. SIKIIO CTOpOHH
YKJIQIAlOTh JIOTOBIp, IO PETYJIO€ iX CIMEWHI BIAHOCHHHU, TO «HOPUAWYHA (i3i0OHOMIs» TaKOro
JIOTOBOPY Mae OyTH BH3HAUEHA caMe 3 METOIO MOLIYKY aJIeKBaTHOrO HOPMAaTUBHOI'O MaTepiay
[4, c. 100]. Tomy 3akpiluieHHS €IMHHX KPHUTEPIiB MOA0 Kiacudikamii CiMEHHO-TPaBOBUX
JIOTOBOPIB BBKAEMO LIOHAMIIEPIIMM 3aBJIAHHSIM, OCKUIBKH LIe € HEOOXiJHUM JUIsl IPAKTUYHOTO
3aCTOCYBaHHS CIMEHHHX JOTOBIPHUX KOHCTPYKIIIH.

BucHoBku. TakuMm 49MHOM, Y AOKTPHHI CIMEHHOro IpaBa icHye 0e3nid MiAXOMIB Ta
KpuTepiiB mono kiaacudikamii Ta po3MexyBaHHS CIMEHHO-NIPaBOBHX [OTOBOPIB, MO i
YCKJIaHIOE MPOLIEAYPY 1X YKJIaJCHHS, TOCBITUYCHHS Ta BUKOHAHH:. BogHOUac ¢t 3a3HaYMTH,
IO OKpeCNeHI miaxoau Mmono kiacugikamii ciMeHHO-IPaBOBUX JOTOBOPIB €  Jeuio
PYIMMEHTapHUMH Ta HE BiIOBIAIOTh CyYacHI TEH/EHII PO3BUTKY CIMEHHOTO 1 HUBLIEHOTO
mpasa. CiMeifHe 3aKOHOJABCTBO B IIIOMY BiJ3HAYA€THCS CITA0KOI0 PO3POOKOI0 TOTOBIpPHUX
KOHCTPYKIIH, 10 HEe MOXE HEe BifoOpakaTUCs Ha MPaBO3acTOCOBYIH MpakTHLi. BukopucTaHHA
JIOTOBIPHMX MOJeNiell LHMBIIBHOTO MpaBa MOXHA 3aCTOCOBYBAaTH JIMIIE YacTKOBO 3
000B’SI3KOBUM ypaxyBaHHSIM OCOOIMBOCTEH CIMEHHHX NpPaBOBIMHOCHH. TOMy 3aKpiljIeHHS
€IMHUX KpUTepilB 1momo kiacu¢ikamii CiMEHHO-IPaBOBUX  JOTOBOPIB  BBAXAEMO
[IOHAWNEPIINM 3aBJaHHIM, OCKUIBKM II€ € HEOOXiJHUM JUIS NPaKTHYHOTO 3aCTOCYBaHHSI
CIMEHHHUX JIOTOBIPHHX KOHCTPYKIIH.
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ABSTRACT

Tetiana Andrushchenko. Classification of family law contracts. The article examines the
peculiarities of the classification of family law contracts. The main scientific approaches to the
classification of family law contracts are analyzed, as well as the criteria for distinguishing the latter are
formed and proposed. It is noted that the traditional division of family law contracts into named and
unnamed is determined by the peculiarities of the relationship between family and civil legislation and the
principle of freedom of contract.

The author focuses attention on the application of the general theory of the contract in family law
due to insufficient development, therefore, the separation of the criteria for distinguishing the latter in
accordance with the provisions of civil science, currently defined as optimal and permissible. This
testifies to the peculiarities of family-legal relations and the existence of its own target priorities in this
area. The author draws attention to the «established civil criteria», which must definitely take into account
the peculiarities of relations in the field of family law. It was determined that the independent nature of
the classification of contracts in the family sphere is due to the peculiarities of their enforcement in
practice.

It is noted that in the doctrine of family law there are many approaches and criteria for the
classification and delimitation of family law contracts, which complicates the procedure for their
conclusion, certification and execution. The author focuses on the fact that the mentioned approaches to
the classification of family law contracts are somewhat rudimentary and do not correspond to the modern
trend of the development of family and civil law.

It is argued that family legislation in general is characterized by a weak development of contractual
structures, which cannot but be reflected in law enforcement practice. The use of contractual models of
civil law can be applied only partially with mandatory consideration of the peculiarities of family legal
relations. The author suggests establishing at the legislative level uniform criteria for the classification of
family law contracts, as this is necessary for the practical application of family contractual structures.

Keywords: family law contract, contractual constructions, family legal relations, theory of contract,
criteria for distinguishing a contract.
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