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ABSTRACT

Oleksandr Samofalov, Oleksandr Marushchak. Theoretical and organizational principles
of disciplinary responsibility of the staff of the State Criminal Executive Service of Ukraine: the
actual problem today. The article examines the current problems of the theoretical and organizational
foundations of disciplinary responsibility of the staff of the State Criminal Enforcement Service of
Ukraine. Among them, the following are highlighted: disciplinary proceedings; disciplinary action;
disciplinary responsibility. It is noted that disciplinary proceedings against the staff of the State Criminal
Enforcement Service of Ukraine for abuse of official position can be applied only to rank-and-file and
senior officers. A comparison was made of the unified model of the disciplinary statute of the State
Criminal Enforcement Service of Ukraine, developed by scientists in 2014, and the draft Law of Ukraine
«On the Disciplinary Statute of the Penitentiary System of 2021», developed by the Ministry of Justice of
Ukraine.

It is proven that in these documents, the developers did not include such terms as «disciplinary
responsibility», «disciplinary proceedings», «abuse of official position». The opinion is substantiated that
the administrative and legal regulation of disciplinary responsibility of the staff of the State Criminal
Enforcement Service of Ukraine should be based on: the Law of Ukraine «On the State Criminal
Enforcement Service of Ukraine»; Penitentiary system reform (development) strategies; the new concept
of personnel policy in the bodies and institutions for the execution of punishments of the Ministry of
Justice of Ukraine.

Keywords: personnel, State Criminal Enforcement Service of Ukraine, disciplinary
proceedings, disciplinary action, disciplinary responsibility, abuse of official position.

YK 347.998.85
DOI: 10.31733/2078-3566-2024-2-217-222
Ipuna TUIIEHKOBA®
KaHUJIAT IOpUANYHUX HAyK, JOLEHT
(Aninposcokuti Oepacasnuil yrnieepcumem
sHympiwHix cnpas, m. /[ninpo, Ykpaina)

IMPOLIEAYPHI INTAHHS IPOBAGKEHHA Y CIIPABAX
PO BUBOPU TA PE@EPEHAYM B YMOBAX JI11
IMPABOBOI'O PEXKUMY BOEHHOI'O CTAHY

JlocmipKeHO OCHOBHI acIIEKTH NPOBAKEHHS y CIpaBax, IOB’A3aHHX i3 3aKOHOJABCTBOM IIPO
BubOpH Ta pedepeHIyMH B yMOBax Ail IPaBOBOIO PEKHMY BOEHHOIO CTaHy, BU3HAYEHO OCOOIMBOCTI
[IPaBOBOIO DETyTIOBAaHHS Ta IIEPCIEKTHB HOJANBLIOrO BIOCKOHAJICHHS IPABOBOTO DEryIIOBAHHS B
OKpecieHiii cepi.

3a3HaueHo, mo crartsa 273 Koxekcy aaMiHicTpaTuBHOTO cynodynMHcTBa YKpainu (mam — KAC
VkpaiHH) BCTAaHOBIIOE MOPSIOK OCKapiKEHHs [ii, pilieHb Ta Oe3nisiabHOCTI BHOOpuoi kowmicil Ta ii
uneHiB. Kowmicis 3 mpoBeneHHs BHOOpIB i pedepeHAyMiB BiIMOBiZae 3a OpraHi3alilo BiIMOBIIHUX
mporeciB, 3a0e3NedeHHs TOTPHMaHHsA 3aKOHOAABCTBA Ta 3a0e3ledueHHs piBHOro poctymy. LleHTpansna
BHOOpUa KOMICis BIJNOBIZa€ 3a KOHTPOIb 3a JOTPUMAHHSIM BHOOPYOr0 mpaBa IPOMasH.
AnMiHICTpaTHBHUI Cy[ 3[HCHIOE HamIA[ 3a JisUIbHICTIO BHOOpYOI KOMicii Ta BHHOCHTB OCTaTOYHI
pileHHs y BUOOpUHX criopax BianosigHo a0 npasuwit KAC Ykpainu.

AKIICHTOBAaHO Ha TOMY, 110 JIEMITUMHICTh 0OpPaHOi 0COOH IPYHTYEThCSI HAa 3aKOHHOCTI BHOOPIB,
a OoTKe, y pa3i BU3HAHHS HEJIMCHMM Xo0d4a O OJHOro 3 eramiB BHOOPYOro IpOllecy, HAIpPHUKIAJ, IPU
BUSIBJIEHHI HENOCTOBIpHHX HaHuX y mportokoni IIBK mpo pesymbrati BuOOpiB, oOpana ocoba Moxe
BTPATUTH CBOIO IOCaly Ta HOBHOBaxkeHHS. [ligkpecieHo, 10 3alpOBa/UKCHHS Ha 3aKOHOAABYOMY DIiBHI
MOJKIIMBOCTI JJOCTPOKOBOI'O IIPHUIIMHEHHS IOBHOBAKEHb 00paHOi 0cobu 3a pimeHHsIM cyny (abo iHmoro
oprady B CyAOBOMY IIOPSZAKY) Yy pa3i BHSBIEHHSA paHillle HEBIIOMHX NaHHX, IO CBigdaTh Hpo ii
He3IaTHICTh OpaTd y4acTb y BHOOpax a0o IHINI cepiio3Hi HOPYLICHHS BUOOPUOrO 3aKOHOMJABCTBA, MA€
[IPEBEHTHBHUM XapaKTep.

CopMyIb0BaHO BUCHOBOK, IO 3MiHH 10 3aKOHY MPO aJMiHiCTpaTHBHE CY[0YMHCTBO, BHECEHI
MUIIXOM 3aIPOBa/PKEHHS IPOLECYaTbHIX HOPM, OyJn 3aKpimieHi y BHOOPYOMY 3aKOHOJABCTBi, 30KpeMa
y BubGopuomy xonekci Ykpainu. Opnak Takuil minxin He 3aBxau € edexruBHuM. Lli HOpMmH, w0 €
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HEBII’€MHOI0 4YacTHHOIO MaTepianbHOro npaBa 1 mintpumyiotbess KAC Vkpainu, He 3aBxau
Y3TOKYIOTBCS 3 iHITMMH IPOLECy ATbHUMI HopMaMHu. ToMy MOoJI0KeHHS PO CyIOBHHI 3aXHUCT BHOOPYOro
mpaBa MaloTh OyTH BKJIIOYEHI JHIIE IO IPOLECYaIbHOrO IpaBa i He IOBUHHI IOPYIIYBATH HOro €HOCTI.

Knrouosi cnosa: aominicmpamugne cyOOuUHCME0, 6UOOPU MaA pedepeHOyM, NPOBAOICEHHS,
nyoniyHO-Npagosull  cnip,  KoMnemeHyis,  IOPUCOUKYIA,  AOMIHICMPAMUBHA  IOPUCOUKYIs,  CYO,
aominicmpamueHuil npoyec.

MocTranoBka mpodsemun. KoHCTUTYyLiOHANI3M HE JIMIIE BH3HAYae HEOOXIiJIHICTH
3aXHUCTy IpaB 1 cBOOOX ocobH, a ¥ 3aKpiIlIFOE OCTAaHHI Ha 3aKOHOJABYOMY PiBHI, OCKITBKU
IOPHIMYHI rapaHTii npaB i cB000J1 0COOM MOXKYTh ICHYBAaTH JIMIIEC B MEXaxX IEBHUX npaBuil. J[o
3ac00iB 3aXUCTy KOHCTHTYLIHHUX IpaB i cBOOOJ HaIexKaTh KOHCTUTYIIHHO-CYI0BI MEXaHi3MH
(Koncturyuivinuit  Cyn  Ykpainu), CyIoBUH 3axucT (Cymd 3arajbHOl  IOPUCAMKIIID),
aJMIHICTpaTUBHI aKTM OpraHiB BUKOHABYOI BJIAJIM, 3aKOHHMH caMO3aXUCT TIIpaB Ta
MIDKHapOIHO-TIPAaBOBI MEXaHI3MHU.

HuHi icHye noTpeba B y/IOCKOHAJICHHI ICHYIOUMX IPaBOBUX MEXaHi3MiB Ta CTBOPEHHI
HOBHX, 10 3a0e3medyBany 6 3aXHUCT mpaB 0COOH. Y 3B’SI3Ky 3 IIUM BHpIIIaIbHEC 3HAUYCHHS Mae
npoLeypa OCKap KeHHs, 10 MOBUHHA OyTH JIOCTYIHOIO SIK Y CYI0BOMY, TaK i B 1103aCyJOBOMY
nopsaky. 3 Meroro kpamoi peanisamii npunnumnis Korcturynii Ykpainu ta Jlexnapanii npas i
cBobox moauau Oyno npuifaato KAC Ykpainu. Hapa3i meif 3ak0H BCTaHOBIIIOE IPOLERYPY
ockapxeHHs. Tak, rpoMaiiHi MOXKYTh OCKap)KyBaTh 0€3M0CepeaHbo 10 CY/IiB, BUIMX OPTaHiB
JIepKaBHOT BJIaJM Ta IHIIMX YCTAHOB, @ TAKOX MOCAAOBUX 1 CIIyXO00BUX 0Ci0 aii (pilIeHHs), 0
MOPYUIYIOTH 1XHi ITpaBa i cB0O0N.

Oco0muBocTi 3IIHCHEHHS aJMIHICTPATUBHOIO CYAOYMHCTBA B yMOBaX BOEHHOIO
CTaHy BHMMArarmTh JOCII/DKCHHS IHTaHb, MOB’SI3aHUX i3 AISUIBHICTIO y wiit cdepi mix uac
BOEHHOTO CTaHy B YKpaiHi.

Haranbnumu € 1npo0ieMu  OpraHizalifiHOro Ta IpOLECyalbHOrO —XapakTepy.
VYkpaiHChKi aAMIHICTpaTHBHI CyAM 3MyIICHI OyIH aJanTyBaTHUCA [JO HOBHX peamii
(hyHKIIOHYBaHHS, III0 OXOIUTIOE NMUTAHHS OpraHi3alii, MaTepialbHO-TEXHIYHOTO 3a0e3MEeUCHHS
Ta IPOLELYD.

TakuMm 4MHOM, B YMOBaX BOEHHOI'O CTaHy IPaBOCYIUIS 3/IHCHIOETBCS 3 ypaxyBaHHIM
TaKUX 0coOIMBOCTEI:

- 3MiHa TEpUTOpialbHOI MiJCYAHOCTI CHpaB (CIpaBH CYHAiB, fAKi TUMYacoBO HE
MPALOIOTh, PO3TIIAATUMYTHCS CyJIOM B 1HIIIOMY PETioHi);

- TIPOBE/ICHHS CYIOBUX CIIPaB B PEXUMI BiflcoKOH(EepeHNii (IKIO e MOXIUBO AT
BCIX yYaCHHKIB IIpOIIeCy);

- BIAKJIAJICHHS PO3IJISLY CYJOBHX CHpaB (MOXKJIHMBE SIK 3a iHIIIAaTHBOKO CyJy, TakK i 3a
KJIOTIOTAaHHAM yJaCHHUKIB IIPOIIECY);

- PO3IJIs] CHpaBH CyIOM 3a BiJICYTHOCTI YYacHHKA CIpaBH (U1 4OTO CIiJ IOJaTH
BiJITIOBiIHE KJIIONIOTAHH/3asBY ).

binpmricte ocoOnMBOCTEll aAMIHICTPATUBHOTO CYJOYHHCTBA B yMOBaX BOEHHOTO
CTaHy BK€ MalOTh 3aKOHOJIaBU€ 3aKpIIICHHs, ajie € NMoTpeda B MOJaNbIIOMY YAOCKOHAJEHHI
MIpaBOBOTO 3a0e3medyeHHs B Hill cdepi. Hanpukiaa, MOXIHBICTh 3yNHHEHHS MPOBA/KCHHS Y
CIpaBi Cy#aMH Ta pO3’ACHEHHS IOAO pO3LILLY OKPEMHX KaTeropii cmpas 3araiom,
aJIMIHICTpaTUBHE CYJOYMHCTBO B YMOBAaX BOEHHOI'O CTaHy BHMAarae yBaru 10 JeTaueil Ta
MOCTIifHOTO BAOCKOHAICHHS, 00 3a0€3Me4nTH CIPaBeINBICTh Ta 3aXHUCT IPaB rpoMazsH [7].

MeTo10 CTaTTi € AOCIIKEHHS OCHOBHUX aCIeKTiB CYJIOYMHCTBA ¥ chepi BHOOPUYOro
3aKOHOJABCTBA Ta 3aKOHOJABCTBA MPO peepeHIyMH B yMOBAX BOEHHOTO CTaHY, BU3HAYCHHS
crenudiky 3MICTYy NPaBOBOTO PETYIIOBAaHHSA Ta OKPECIHCHHA IIEPCIEKTHB IIOJAJbIIOrO
B/IOCKOHAJICHHS [IPAaBOBOTO PETYJIIOBAHHS B OKpeCIeHiil cdepi.

Buknax ocHoBHOro marepiany. [l migBUIIEHHS e(eKTHBHOCTI 3aXHCTy BHOOPUUX
npaB IpoMaJsdH IepeayciM HeoOXiZHO BIOCKOHAIUTH IOPHIMYHI NPOLENYpU B MEXKax JBOX
OCHOBHHX ()OpM JIep:KaBHOTO 3aXHCTy: AOCYHOBOi (depe3 BHOOpUY KOMICi0) Ta CyHOBOI.
OCKUTBKH MOJKJIMBICTh CY/IOBOTO 3aXHCTy BHOOpPYOTO IpaBa € OJHHMM i3 OCHOBHHX IIpaB,
rapaHToBaHuX KoHCTHTYyIi€0 YKpaiHH, y4aCHUKH BHOOPUOro MPOIECY YacTo 3BEPTAIOTHCS JI0
CyZy JAJisl BUPIICHHS MPABOBHX CIIOPIB, 10 BUHUKAIOTH ITiJ] 4ac BUOOPIB.

IOpucauknis BuHOOpYMX CHIOPIB BU3HAYAETBCA HAacaMIepe] sSK Taka, IO MOXKe
po3rsaTucs B KOHKPETHOMY KOMIIETEHTHOMY OpraHi, NMOJiOHO 10 BH3HA4YeHHS B Teopil
aJIMIHICTPAaTUBHOTO CYAOYHHCTBA.

Cnig 3a3HauuTH, 00 BUOOPYI CHOPH MOXKYTh PO3IIAAAaTHCS B cydax. BiamosigHo mo
Koncrutynii VYkpalHM KOXHOMY TapaHTYETBCS MOXJIMBICTH 3aXUCTy CBOIX IIpaB 1
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OXOpPOHIOBAaHMX 3aKOHOM iHTepeciB y cyni. CymoBUMH oOpraHaMH, IO PO3IIAAAIOTH 1
BHPIIIYIOTH CHpPaBH IOJO 3aXHCTy BHOOpuoro mpasa, € Koncruryniitauit Cyn Ykpainu ta
cyau 3arajpHOi topucaukuii. 3rimHo 3 3akonom VYkpainm «[Ipo Koucrurywiitnuit Cyx
Vxpainm» Koncrurtyniitauit Cyzn Ykpainu Mae IpaBo pO3IJIAAATU CIPABHU MO0 3aTBEPKCHHS
OKpeMHX HOJI0XeHb Brubopuoro xomekcy YkpaiHu, NpHHHATHX Ha 3aKOHOJABUOMY PiBHI, IO
cynepedats OCHOBHOMY 3aKOHY Hamioi kpainu [1]. IHmi cnpaBu mono 3axucty BHOOpPHOTO
IpaBa PO3IJIANAIOTHCSA 1 BHPIMIYIOTHCS B CyAaX 3aranbHOi opHcaukiii Bimnmosimao mo KAC
VYkpainu.

Tak, cr. 273 KAC VYkpalHu BCTaHOBIIOE IpaBUIA OCKAp)KCHHS Iilf, pilleHb Ta
Oe3isITbHOCTI BUOOpYOi KoMmicii Ta ii wieHiB. Komicis 3 BuOOpiB 1 pedepeHayMiB € opraHoM,
110 OpraHi3oBYy€e BiJIOBIAHI HpolecH Ta 3a0e3redye IOTPUMaHHS 3aKOHOJABCTBA 1 PIBHUMI
JIOCTYH 10 IUX mporuecis. llenTpansHa BUOOpYa KOMICiS BiAIOBIAa€ 32 MOHITOPUHT BUOOPYIOTO
IpaBa TPOMaJIsiH. AJIMIHICTPaTUBHUH CyJ| 3IHCHIOE HArJIS) 3 JiSUTBHICTIO BHOOPUOI KOMicii Ta
BUHOCHTb OCTAaTOUYHI illIeHHS y BUOOpYMX CIOpax BinmoBigHo a0 monoxeHs KAC Ykpainu.
PimenHst komicii NOBHHHI OyTH 3aKOHHUMH Ta BPaxOBYBAaTH MPHUHIHIHN BIIKPUTOCTI, PIBHOCTI
Ta myOiiyHOCTI. Y pa3i MOpyHmIeHHS LUX MPHHLUIIB BHOOPII MOXYTh 3BEPHYTHCS [0
aJMiHICTpaTHBHOTO cyay [2].

Taki npaBuia Ta MPOLEIYPU CTBOPIOIOTH OCHOBY AJISI AEMOKPATHYHOTO HPOLECy B
VYkpaiHi Ta rapaHTyIlOTh, 10 BCi TPOMAISHH MalOTh PIBHUH JOCTYI 10 BHOOPYOTO MpOILECY.
BoHu Takox rapaHTyIOTb, [0 BUOOpYA KOMICIS Jli€ B MEXaX CBOIX IIOBHOBAXKECHb Ta BPAXOBYE
3aKOHHI IHTEpecH BCIX Y4acHUKIB BHOOpuoro mpornecy [3, c. 32-35]. Kontpons 3a gisyibHICTIO
BHOOpUYMX KOMICii 3a0e3reuye NMpaBoBY CTAaOUIBHICTH Ta AOBIPY /O pe3yJibTaTiB BHOOPIB i
pedepennymis. Lle € BaxxnuBuM acreKToM NOOYIOBU CHIIBHOT Ta CTaOUIBLHOT AEMOKpATIl, B AKil
yCi rpoMaJiiHU BIIEBHEHI y CBOEMY BHOOPUYOMY MpaBi Ta 3JaTHOCTI BIUIMBATH HA ITOJIITHYHHA
npouec.

OckapXeHHsl pilleHs, Aid Ta Oe3misybHOCTI BHOOpUYoi Kowmicii Ta 11 4ieHiB
nepenbadeHo okpemoro crarreo KAC VkpaiHu, IO BCTAaHOBIIOE MOPAAOK [Oif y Takmx
Bunajgkax. Hampuxman, ct. 273 HoBoi penakmii KAC Ykpainu neTansHO BH3HAYae MPOLERYPy
y CIpaBax II0JI0 OCKapKEHHs pillleHb, Jiil 41 0e31isIbHOCTI BUOOPYMX KOMICIH, KOMIcCid 3
pedepeniyMmy Ta WieHIB UX KOMICIii.

Bubopua komicis Ta KoOMicisi 3 pedepeHIyMy € CHeHialbHUMH KOJeTialbHUMH
OpraHaMy, YIOBHOBa)XCHHMH OpraHi30BYBaTH IIATOTOBKY Ta IIPOBEACHHS BiNNOBIIHHX
BHOOpIB 1 pedepeHayMiB, a TakoK 3abe3nedyBaTH JOACPKAaHHS Ta OJHAKOBE 3aCTOCYBAaHHS
3aKOHOJABCTBA YKpaiHH y BIAMOBIAHUX pouecax. KOHTposb 3a TOTPUMaHHIM BUOOPYUX IIPaB
IpOMaJiH B aJIMIHICTPATUBHOMY IOpAAKY 3JiiicHioe Hacamnepen LlentpanbHa BuOOpua
komicist (mami — LIBK). AnQMiHICTpaTHMBHHUII CyJ YINOBHOBaKEGHHMU 3/iHCHIOBATH HAarsi 3a
JISUTBHICTIO BCiX BHOOpYMX KOMICid Ta iXHIX WIEHIB 1 NpUMAaTH OCTaTOYHI pIMICHHA Y
Bubopunx cmopax BinmosigHO 10 KAC Vkpainu. PimenHs BuOopumx Komicili He MOBHUHHI
CyNEepEeUYnTH 3aKOHOJABCTBY YKpailHM Ta MalOTh NPUAMATHCSA 3 JAOTPUMAHHSIM IPUHIUITIB
myOIIYHOCTI Ta BIIKPUTOCTI, a TaKOK PIBHOCTI MpaB ycix cy0’ekTiB BHOOpUoro mpouecy. Y
pasi MmopylIeHHsS BHUMOT YHMHHOTO 3aKOHOJABCTBA, TOOTO NPUHHATTS HE3aKOHHUX PilllCHb,
MIEPEBHUIICHHS IOBHOBAXXEHb 200 HE3aKOHHOI 0€3/11sIbHOCTI, CYy0’€KT BIAMOBITHOIO BUOOPYOTO
IPOLECY Ma€ MPaBO 3BEPHYTHUCSA 10 aAMIHICTPATUBHOTO CYAy.

[epexomsun 10 OUTBII KOHKPETHHUX POOIIEM, IO iICHYIOTh Y YHHHOMY 3aKOHO/IaBCTBI
VYkpaiHH CTOCOBHO OCKapKEHHs pilieHb, Aiii Ta Oe3misumibHOcTi L[BK, Bapro Big3zHauuth
CKJIAJHICTh NPaBOBOTO peTymoBaHHA. Hampuxman, Hapasi BinCcyTHA IpaBOBa IPOLEAYpa
BH3HAYCHHS BIAMOBIHOCTI 00paHOi 0cOOM BHUMOTaM 3aKOHY Ha MOMEHT OOpaHHS, a TaKOX
HepeBipKH Ha IpeaMeT MalOyTHIX CepHO3HHMX IOPYIICHb BHOOPUOrO 3aKOHOAABCTBA, IO
MOXYTb IIPU3BECTH JI0 YIEPEKEHOT0 BU3HAYCHHS Pe3yIbTaTiB BUOOPIB 1 CBITUUTH IIPO Te, 110
Taka 0coba He MOXe BBaXKaTHCs 0OPaHOI0 Y HaJeXHHIT c11ocio.

Icaye moTtpeba ¥ y pO3LIMpPEHHI TOBHOBA)XEHb aJMIHICTPATHBHUX CYMAiB Ta
3alpOBa/KEHHI e(PEeKTHBHMX MEXaHI3MiB BIHOBIECHHA MOPYIICHHX IIpaB Ta IHTEpeciB
Y4acHHKIB BHOOPIB 4 pedepeHIyMy il 4ac Ta MiCIisl CYZA0BOTO IPOLIECY.

IIpaBoBi MmONIOXKEHHS MIOAO OCKApXKEHHS pillleHb, Aii Ta Oe3pismbHOCTI IIBK mozno
pe3ynbTariB BUOOpPIB Ta BceyKpaiHCBKHX pedepeHayMiB y HoOBiM penakuii KAC VYkpainu
3QIMINWINCA TPAaKTUYHO HE3MIHHMMH. Bapro 3a3HauuMTH, WO cOpaBd 3 LUX IUTaHb
3amumaoTees B Iopucauknii KacamiffHoro aaMiHICTpaTHBHOrO CyAy SK Cydy IIepIIoi
incrannii. Hanpuknan, 4. 4 cr. 22 HoBoi penakuii KAC Ykpainu nepenbadae, mo crpaBu
IIOJO BCTAHOBIEHHSA pe3ynbTaTiB BHOOpPiB ab0 BceykpaiHCBKOTO pedepeHayMy MHiAcyaHi
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BepxosHomy Cyny sk cymy mepmoi iHcranmii. Ct. 273 HoBoi pepakuii KAC VYxkpainu
nepenbadae  OCKap)KeHHs pe3ynbTaTiB  BHOOpIB abo0 BceyKpaiHCBKOTO —pedepeHayMmy,
BCTAHOBJICHHX BIiTMIOBITHUM KOJICTIQIbHUM OpPraHOM, ane e MOJIOKCHHs 3aro3uyueHe 3i
CTaporo 3aKoHy, 30KpeMa 3i CT. 172.

Hapasi, 3rigHO 3 yKpaiHCBKMM 3aKOHOJABCTBOM, SIKIIO IIicIs BHOOpiB Oyne
BCTaHOBJICHO, 1110 0c00a HE BiINOBiaia BU3HAYCHUM 3aKOHOM BHMOTAM IS 3aiHSATTS MOCAAN
(BiK, Ji€3aTHICT, CYAMMICTh, TPOMAJASHCTBO TOIIO) 1 NpHXoBaja Ie, abo AKmo OyayTh
BUSIBJICHI 1HII CEpHO3HI MOPYIICHHS BUOOPUOTO 3aKOHO/AABCTBA, BUMHEHI IIEF0 0CO000 UM 3a
fi copusHHA, Ii NOBHOBa)XXCHHS MOXYTh OyTH JOCTPOKOBO IPHIMHEHI. 3aKOH YIiTKO He
BH3HAya€, SK MAIITH B TaKMX BHIaAKaxX. binmbhie Toro, ykpaiHCEKE 3aKOHOIABCTBO HE
nepenbavae 3BEpHEHHs 10 CyAy B TaKMX BHIAJKaX 1 HE HaJIUIs€ agMIHICTPaTHBHHU CYI
HOBHOBa)KCHHSAMH CKaCOBYBAaTH pe3ylIbTaTH BUOOpPiB. HaToMiCTh 3aKOHOJABCTBO KpaiH-4JICHIB
€Bporeiicbkoro Coro3y mnepezndadae, mo Micis TOro, Kk ocoba Oyna oOpaHa i BCTymuia Ha
mocagy, Moke OyTH BU3HAHO BHOOPH HEIIMCHUMH Ta aHYIIOBaHO IX pe3ynbTaTH [4].

OTxe, YMHHE 3aKOHOJABCTBO YKpPAlHM BHKJIIOYAE IMOBHOBAXKEHH:S CYHiB y 6araTbox
NPaBOBIIHOCHHAX, MOB’si3aHMX 13 BHOOpamu Ta pedepeHaymamu, a HOBI nonoxxkeHHs KAC
VYkpaiHu MiITBEpPIKYIOTh, IO IOBHOB@XEHHS aJMIHICTPaTHBHHMX CYAIB Yy TaKHX CIpaBax
oOMexeHI 3aKOHOM. BcTaHOBIEHI IpoLemypH 3BEepHEHHS IO aAMIHICTPAaTUBHUX CYyIiB Ta
aIMiHICTPaTHBHI MPOLEIYPH YCKIAIHIOIOTh 3/1iHCHEHHS e)EKTHBHOIO CYIOBOrO KOHTPOIIO 32
3aKOHHICTIO Pe3yJbTaTiB BUOOPIB 1 pedepeHayMiB micis iX 3aBeplIeHHS. 3aKOHOJABCTBO He
nepenbadae MeXaHi3MIB BiTHOBJICHHS MMOPYLICHHUX MPaB Ta IHTEPECIB [M03a MEXaMH CYIOBOI
cucremi [5, c. 66-75].

BincyTtHicTh MeXaHi3MIB BiTHOBICHHS MOPYLICHHX IpaB Ta IHTEPECiB yYaCHUKIB
BHOOPYOrO MPOIECY IM032a MEXKAMH CyIOBOI CHCTEMH CTBOPIOE Cepio3HI mpobiemu y
3a0€3MeUCHH] MPUHIMIIB CIPAaBEUINBOCTI Ta JEMOKPATUYHOCTI IPHU NPOBEACHHI BHOOPIB i
pedeperaymiB [6, c. 161-170]. Lle Takox oO3Ha4ae, IO TPOMAASHH 3aJUIIAIOTHCA 0e€3
HaJleXXHUX 3ac00iB 3aXHCTy CBOIX IpaB y pas3i BUHUKHEHHS CHOpiB a00 MOpyIICHb
3aKOHOJABCTBA IiJ Yac BHOOpYOro mporecy. ToMy icHye moTpeda B peTeNbHOMY Ieperiii
3aKOHOJIABCTBA Ta 3allPOBA/KEHHI MEXaHI3MIB, KOTpi 0 3a0e3nedyBaiu epeKTUBHE pearyBaHHs
Ha MOPYLICHHS Ta MOXIMBICTh BITHOBJICHHS IPaBIJI BHOOPUOro IpoLecy Yepe3 Cyau Ta iHIIi
BiNOBiAHI opraHu. Lle TakoX cCHpusSTHME 3MIIIHEHHIO JIOBIpH CYCIIBCTBA 7O BHOOPYOTO
IPOLECY Ta AEMOKPATHIHHUX IHCTUTYTIB 3arajoM.

Amnaniz Koncturynii Ta 3akoHozaBcTBa YKpaiHM CBITYHTH, IO SKIIO X04a O OJUH 13
eTamiB BHOOPYOTO IIPOLECY BHU3HAETBCA HEAIHCHMM, HANpHKIAA, IOPH BUABICHHI
HelocToBipHUX JaHuX y mporokom LIBK mpo pesymbratn BuOOpiB. 3ampoBajpkeHHS Ha
3aKOHOJAaBYOMY DPiBHI MOKIIMBOCTI JOCTPOKOBOTO HNPHIMHEHHS IIOBHOBaXXEHb 00paHOI ocobu
3a pilleHHsM cyny (abo 1HIIOro opraHy MicCis CYZOBOTO PO3IVIIAY) Y 3B’S3KY 3 BHSBICHHSIM
paHillle HEBITOMUX JaHUX, IO CBigYaTh PO HEMOXKIUBICTH yd4acTi 0OpaHOI ocobu y Bubopax
a0 iHmII cepiio3HI HOPYIICHHA BHOOPUOrO 3aKOHOJABCTBA, MA€ IIEPEBAXXHO IPEBEHTHBHUI
XapaxTep.

Lls 3akoHOJAaBYa HOpPMAa € BaXIIUBOIO 1N 3a0e3NeUeHHA J0OpPOYECHOCTI Ta
Ipo30pocTi  BHOOpUOro Iponecy. BoHa [J03BOJNSE CBOEYACHO pearyBaTH Ha MOXKIIMBI
MopyIIeHHs a00 HEeJOJIKY, 10 BIUIMBAIOTh HA JIETITHMHICTh BiIOOpY KaHAUIATIB Ta JOBIPY 10
BHOOp4YOi cHCTeMH. 3a0e3MedYeHHs] MOXJIMBOCTI JOCTPOKOBOTO IPHITMHCHHS MTOBHOBAXKCHB
BHOOPHMX MOCAJ0BUX OCi0 3a pe3yabTaTaMyl CyIOBOTO PO3MILLY TaKUX CUTYALll € BaXXITUBUM
KPOKOM Ha IUBIXY [0 3aXUCTy JEMOKPATHYHMX MPUHLUIIB Ta HpaB TrpoMajasH. Takuit
MeXaHi3M He JIMIIE TapaHTye MiI3BITHICTh BUOOPHUX MOCAJT0BUX OCIO Mepe]| CyCIiJIbCTBOM, a i
CIIpusi€ MiABUIIECHHIO JOBIpU IPOMAJIAH 10 EMOKPATHYHUX Ta CYJOBHX IHCTUTYLI.

AHami3 Ta y3araJbHCHHS NPOLECYaIbHHX MPABOBHX HOPM CBITYHMTH HPO Te, LIO
NOBHOBa)KCHHS a/IMIHICTPAaTUBHUX CYJIiB y BHUpIIICHHI BHOOPYHX CIIOPIB € OOMEXCHHMH.
OpHak Taku¥ MiIXix HE 3aBXK/IW TapaHTye MOBHE BiJHOBJICHHS NpaB Ta iHTEPECIB YUaCHHKIB
BUOOPYOTO MPOILECY.

BesnepeyHo, CopH IIOAO BCTAHOBICHHS PE3YJbTATiB BHOOPIB HE OOMEXKYHOTHCS
JIMILIE TPABUIIBHICTIO BCTAHOBJICHHS PE3yNbTATIB TOJOCYBAHHS, a W CTOCYIOTBCS 3aKOHHOCTI
OoTpUMaHHS 0c000r0 BHOOPHOI mmocaau. OCKUTbKY MMUTaHHS 3aKOHHOCTI MepeOyBaHHs Ha Takii
Mocajai MOXXe€ BUHHKHYTH SIK JIO, TaK 1 IICJI NMpPH3HAYEHHS 4u OoOpaHHS OCOOM, BiJMOBIIHI
CIIOPHM MOXYTh BHHHKATH 1 HICIA TOTO, K 0coba Oyne HmpH3HadeHa 4u O0OpaHa HAa HOCany.
ToMmy BHpIlIEHHS TaKUX CHOPIB y TOPSAKY aJMiHICTPATHBHOTO CYIOYHHCTBA BIAINOBIIAE
nojoxkeHHsM 1. 2 4. 1 cr. 19 HoBoi penmakuii KAC VYkpainu. OpHak HEOOXiZHO YiTKO
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BU3HAUUTH IPOLEAYPY BHUpIIICHHS TAKUX IIHMTAaHb Ta IOBHOBa)KCHHA CyniB. lle BaxkauBo mis
3a0e3neyeHHs CTaOUIBHOCTI Ta JIETITUMHOCTI BuOopworo mpomecy. YiTke mpaBoBe
pEryIIOBaHHS NPOLEIYp BUPINIEHHS CIOPIB M0N0 JIETiTHMHOCTI 0OpaHHS Ha IyONivHi mocaau
JIOTIOMAra€e YHUKHYTH IIPaBOBOi HEBU3HAYEHOCT] Ta 3a0€3ME€UUTH IPO30PICTh 1 00 EKTUBHICTD y
BupimeHHi crnopiB. Kpim Toro, ne cmpuse A0Bipi cycminbcTBa 10 BHOOpUOi cucteMu Ta ii
IHCTHUTYTIB, sKi € (yHIAMEHTATbHUMHU A (PYHKI[IOHYBaHHS JIEMOKPATUYHOTO CYCITiIBCTBA.
Tomy BaxumBO, mOO 3aKOH BigmoOBimaB moTpedaM CcydacHOi BHOOPYOi HpakTUKH Ta
3a0e3neyyBaB e)eKTHBHUH 1 CIIpaBEIIMBUI MEXaHi3M BUPIIICHHS BUOOPYHX CIIOPIB.

Jlns po3yMiHHA HPHUPOAM aIMIHICTPATHBHOTO CYAOYMHCTBA BaXIMBO JOCILAUTU
ITOBHOBa)KEHHSI a/IMIHICTPaTHBHHX CY/IIB Ta 3a0€3MeUeHHSI MOXKIMBOCTI CYJJOBOTO 3aXHCTy 0Ci0
Bil MOXJIMBUX INOpPYIIEHb 13 OOKy OpraHiB Biagy Ta IiXHIX MNpPEJCTaBHUKIB. BaxiauBum
aCIIeKTOM 3a0e3MeueHHs e(EeKTHBHOIO CyJOBOTO 3aXHCTy Yy cdepi IyOmiqHO-IIpaBOBHX
BIIHOCHH € IIpaBOBa rapaHTis BIHOBJICHHS MOPYIICHUX NpaB ocodu. Tak, s eeKTHBHOTO
CYZOBOTO 3aXHCTy MOTPiOEH UITKMH 3aKOHOJABYMM MEXaHi3M, IO Ma€ TapaHTyBaTH
MOXJIMBICTh BIJIHOBJIEGHHS TNOpPYLUIEHMX MpaB TPOMajsH; Taki TrapaHTii JONOMaraioTh
3abe3neunTy GaaHc BIa iy Ta 3aXHUCTHTH IIPpaBa IPOMAJISH Bijl MOXKIIMBUX 3JI0BXKHBaHb.

BucnoBku. IlpoBeneHe OCIHiKEHHS [103BOJISIE KOHCTATyBAaTH B3a€MHUI BIUIUB
BHOOPUYOTr0 3aKOHOAABCTBA Ta CY/I0BOI MPAKTHKH. 3 OAHOTO OOKY, BUOOpUE 3aKOHOJIABCTBO Ma€
3HAUHMH BIUIMB HA PO3BMTOK CyJOBOi MPAKTHKU. 3 iHIIOro OOKy, CyJOBa NPAaKTHKA BUSBIISE
IOPOTAIMHU SK y BHOOPYOMY, TaK i B IPOIECyalbHOMY 3aKOHOJABCTBI Ta CTAaBUTh HOBI
BUKJIMKU Tepes 3aKOHOAAaBLEM. Y 3B 3Ky 3 NMPUHHATTSAM HOBOTO BHOOPYOro 3aKOHOJABCTBA
MOPIBHAHO HEJNABHO 3’SBMJIMCS HOPMM WIOJO IPOLECYaJbHUX MPOLEAYyp po3risiay Ta
BupimeHHs BuOopunx cmopis. Jlo KAC Vkpainu Oynu BHeCeHI 3MiHH, IIO iHKOPHOPYBAIH
IporecyalibHi HOPMH, 3aKpiMjIeHi y BHOOPUOMY 3aKOHO/AABCTBI (TlepeBaxHO y 3aKoHi YKpaiHu
«IIpo BuOOpu HapomuHux JAenyTariB YkpaiHw»). OpHaK Takud MiAXIA HE 3aBXKIU €
edexruBHIM. L1i HOpMH, IO € HEBiJI’€MHOIO YaCTHHOIO MaTepiajbHOTO MpaBa, MiATPUMYIOTHCS
KAC VxpaiHy, ane He 3aBXKAU y3TOIKYIOThCA 3 IHIIMMH NPOLECYaJbHHIMH HOpMaMH. Tomy
MOJIOKEHHS IPO CyJOBHH 3aXHCT BHOOPUOrO IIpaBa MAalOTh OyTH BKJIIOYEHI JIHIIE 1O
IIPOLIECYaIbHOTO 1PaBa i He HOBUHHI MOPYIIYBaTH HOTO €IHOCTI.

OxpiM BHIIE3a3HAYCHOT0, HA aAMiHICTpaTHBHE CYAOYHMHCTBO IIijl YaC BOEHHOTO CTaHYy
BIUIMBAIOTH TaKi BaXKJIMBI YUHHUKH, SIK:

1. Be3neka Ta 0OMEXKEHHs: BOEHHHH CTaH NPHU3BOIUTH 1O 3MIHM YMOB Oe3leku Ta
MOKe OOMEKUTH JIOCTYII JI0 JiesikuX pecypciB. Cyau MOBHHHI BPaXOBYBAaTH 11i OOCTaBUHH IPH
IPUHHATTI pillleHb;

2. CreuniaysbHi IpoLEAYypH: B YMOBAaX BOEHHOIO CTaHy MOXYThb 3aCTOCOBYBATHCS
CHeIiaNbHi MPOUEAYPH, TaKi AK IPUCKOPEHUH PO3IJAA CHpaB, 30iNbIICHUH KOHTPONb HaJ
JI0Ka3aMH Ta 1HIIII,

3. BigcyTHICTh MOXIMBOCTI BUKOHAHHSA DIllleHb: BOEHHHI CTaH MOXKE HPH3BECTH IO
00MEXeHHSI MOXKIMBOCTI BUKOHAHHS CYAOBUX DIllIeHb Yepe3 BIACYTHICTh pecypciB abo iHmi
00CTaBHHM;

4. 3amydeHHS BilICBKOBHX €KCIIEPTiB: y CIpaBax, HOB’A3aHUX 13 BOEHHHM CTaHOM,
MOXYTh 3aJy4aTHCs BIMCHKOBI €KCHEpTH JJs OI[IHKM OOCTaBUH Ta JIOKa3iB. 3arajom
aJMIHICTpaTUBHE CYZOYMHCTBO B YMOBaX BOEHHOIO CTaHy BHMAarae ocoOIHBOi yBaru 1o
KOHTEKCTY Ta 'HYYKOCTI B IPUITHSTTI pillIeHb.
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ABSTRACT

Iryna Tyshchenkova. Procedural issues of proceeding in cases on elections and
referendum under martial law. The scientific article is devoted to the study of the main aspects of
proceedings in cases related to the legislation on elections and referendums, including the classification of
electoral disputes, determining the specifics of legal regulation, and prospects for further improvement of
legal regulation of the studied area.

It is stated that article 273 of the Code of Administrative Procedure of Ukraine defines the
procedure for appealing actions, decisions or omissions of election commissions and their members.
Electoral and referendum commissions are responsible for organizing relevant processes, ensuring
compliance with the law and ensuring equal access to it. The Central Election Commission should
monitor the observance of citizens’ electoral rights. administrative courts exercise control over the
activities of election commissions and make final decisions on electoral disputes in accordance with the
rules of the CAS of Ukraine.

The position is substantiated that if at least one of the stages of the electoral process is declared
invalid, including the establishment of unreliability of data in the CEC protocol on the election results, this
may lead to the fact that the elected person loses his status and powers, since their legitimacy is based on the
legality of the election. The introduction at the legislative level of the possibility of early termination of the
powers of an elected person by a court decision (or another body after a judicial procedure) due to the
discovery of previously unknown data indicating the impossibility of a person’s participation in elections or
other serious violations of electoral legislation provides for a preventive nature.

It is concluded that the amendments to the Code of Administrative Procedure, which were
introduced by including procedural norms, were enshrined in electoral laws, especially in the Electoral
Code of Ukraine. However, this approach is not always effective. These rules, which form an integral part
of substantive law and are supported in the Code, are not always harmonized with other procedural rules.
Therefore, the norms concerning the judicial protection of electoral rights should be included only in the
procedural law and should not violate its unity.

Keywords: administrative proceedings, elections and referendums, proceedings, public law
dispute, competence, jurisdiction, administrative jurisdiction, court, administrative process.
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