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IPABOBI BACAJIN 3ACTOCYBAHHSI BOTHEITAJIBHOI 3BPOI:
PO3MEXYBAHHS IOHSTD «AKTUBHE 3ACTOCYBAHHSI»
TA «3ACTOCYBAHHSI» BOTHEITAJIBHOI 3BPOi

JlocmipkeHo TIpaBOBi 3acajiM 3acTOCYBaHHS BOTHENANTbHOI 30poi Ak 3aco0y mHpuMycy
IPaBOOXOPOHHUMH OPTaHAMHU B YMOBaX, KOJIH 1€ JIOIyCTHMO Ta 00TpyHTOBaHO 3akoHOM. Ilomimis y cBoiif
JUSTIPHOCTI BUKOPHCTOBYE Di3HI 3aX0JM IPUMYCY B MeXaX BH3HAYCHOI KOMIIETEHIT JUI1 3aXUCTy HpaB i
cBOOOJ| TPOMAJIH Ta MNPUIHHEHHS IX MOPYIIEHb, 3amo0iraHHs 3arpo3aM TPOMAJCHKii Oesmeni Ta
HOpsAKy. PO3TIsHyTo BHMOTM IIOJO 3aCTOCYBAaHHS BOTHEMANbHOI 30poi, Mporemypy OIHKH Ta
OOIDYHTYBaHHs HEOOXiJHOCTI ii BMKOPHCTAaHHS, a TAKOX BIAIOBINHI HOPMH MDKHApPOJHOTO IpaBa.
Bu3HaueHO KIIOYOBI aclEeKTU IIPAaBOBOTO PEryIIOBAaHH: 3aCTOCYBAaHHS BOTHENAIbHOI 30poi, mpodeciiinol
MTOTOBKH, MPaBOBOi OIIHKM aKTHBHOTO 3aCTOCYBAaHHsS BOTHEMAJbHOI 30p0i Ta BHMOT IIOAO TaKOro
3aCTOCYBAaHHS. 3alPONOHOBAHO HU3KY JOIOBHEHb 10 3aKOHOAABYMX HOPM, BPaXyBaHHS SIKUX CIPUITHME
3a0e3eUeHHIO NPaB JIIOJUHU Ta Oe3MeKH MOJNINEeHChKUX, a TAKOXK CIPUIATHME 30€pPEKEHHIO CIIOKOI0 Y
cycniutbeTBi. IIpoaHanizoBaHO [il04i HOPMATHUBHO-TIPABOBI aKTH, IO BU3HAYAIOTH PI3HHIO MDK
TepMiHAMH «3aCTOCYBAaHHS BOTHENANBbHOI 30poi» 1 «aKkTHBHE 3aCTOCYBAHHS BOTHEMAIbHOI 30poix».
OKpec/IeHO OCHOBHI TOYKH 30pYy HAyKOBLIB, sIKi BHCIIOBIIOIOTH CBOI IyMKHU LIOJO L€l MpOOIeMaTHKH.
AKIIGHTOBaHO HAa TOJIOBHHX BIiIMiHHOCTSX MK IIOHATTSMH «3acCTOCYBaHHS BOTHEHANBHOI 30poi» Ta
«aKTHBHE 3aCTOCYBAaHHs BOTHEHIAIBHOI 30poi».

Kniouosi cnoea: npasosi acnekmu, noniyelicbKi, 02Henanbha 30pos, 3acmocy8anHs 306poi,
axkmusne 3acmocy8ants 36poi, noniyelicbki 3ax00u NPUMYCY.

ITocranoBka nmpoduemu. CyuacHa IpaBOBa CUCTEMa YKpaiHM AEMOHCTPYE CTaauit
PO3BUTOK Ta TEHJCHIIi, KOTPi MiAKPECIIOTh, 10 MpaBa JIOJUHA B HamIiil KpaiHi — BXke HE
¢dopmanbHi HOHATTA Ta Tacia, a peanbHa cdepa 3aXUCTy Ta peanmisamil 3aBOSKH IisIM
JIep>KaBHOTO amapaTy Ta MyOJiaHoi BlIaIi.

BignosigHo o cr. 3 Koncruryuii Ykpainu stoauHa, ii )KUTTS Ta 30pOB’sl, TiTHICTB,
4ecTh 1 Oe3leka BU3HAIOTHCSA HAMBUINOIO COLIANBHOIO LIHHICTIO B YKpaiHi, 1 JepikaBa Mae
rapaHTyBaTH pealizalilo npas i cBobo rpomasH [1].

[omineiiceki, K NPeICTAaBHUKU BIAaIW, MAalOTh BEIHMKY BiNOBINAJBbHICTD IEpexn
rpoMaasHaMu YKpaiHU. SIKI[O0 BOHM NOPYIIYIOTh IIpaBa Ta 3aKOHHI iHTEPECH OCTaHHIX, iX
MO>ke OyTH IPHUTATHYTO JO KPHUMIHAIBHOI BiNIOBiAAIBHOCTI.

BaxximBo Big3HAa4YNTH, M0 OyAb-SKUI MOTINEHChKII B YKpaiHi, He3aJIe)KHO Bijl CBOET
nocaju, Miciyl mepeOyBaHHS Ta 4acy 100U, Mae 000B’ 30K pearyBaTH Ha 3BepHEHHS Oyab-sIKOi
0co0M HIOA0 TOIH, KOTPI CTAaHOBJATH 3arpo3y ocoOucTii abo rpomajacekiid Oesmeri. Lle
nependavae IPUHHATTS HEOOXITHUX 3aXOMIB JUIsl PATYBAaHHS JIIO/CH, HAalaHHS JOIOMOTH THM,
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xTo 1 HoTpelye, i HeraliHe 3aCTOCYBaHHS 3aX0/IB IPUMYCY, B TOMY YHCIIi BOTHENAIbHOT 30pofi,
Uil 3a0e3ledeHHsT OcoOMCTOl Oe3leKn TOoNineHChbKUX, Oe3nekw ocid Ta MpUITMHEHHS
MIPOTHIPABHUX il

Otxe, moMNeHChKkui Mae OyTH 3aBXKAU TOTOBHH A0 HPOQeciiHOro BTPYYaHHS Y
OyIb-SKy CHUTYyallil0, HE3aJIe)KHO BiJl TOTO, YM BiH 3HAXOMUTHCS Ha CIyXOi, uu mo3a Hetw. Ls
0c00JIMBa TOTOBHICTh BaXJIMBA Ul MATPYIBHHUX MOMILEHCHKUX, SKI HEPIIKO ONMMHSIOTHCS
MepIMMU Ha MicIi HoAil Ta pearyloTh Ha MOBIJOMJICHHS IIPO IPAaBOHNOPYIICHHSA, OCOOIUBO
3Ba)XKaKOYHM Ha Te, [0 BOHU MPALIOIOTH Li101000BO.

3po3ymino, MmO MAaTpyIbHHM IONMILEHCEKAM HE 3aBXAU BIAETbCA YHUKHYTH
3aCTOCYBaHHS MOJIIECHCEKUX 3aXOMIB ISl IPUNUHCHHS NPaBONOPYIIeHb. TOMY, BUKOHYIOUH
cBOi O0OOB’SI3KM IIO/I0 3aXUCTy IpaB i CBOOOJ rpoMaisH abo NPHUIIMHEHHS IX HOPYIICHb,
3ammobiraHHs 3arpo3aM A TPOMajChKol Oe3MeKH 1 MOpsIKy, MOMIIeChbKi BXKUBAIOTh IEBHUX
3aXOMiB Y MEKaxX CBO€I KOMIIETEHIIi1, 30KpeMa NPEBECHTHBHUX Ta IPUMYCOBHX.

BaxxiuBo HArolxoCHTH Ha TOMY, IO 3aCTOCYBAaHHS BOTHEHNAIbHOI 30poi € HaHOinbII
CYBOPHM 3aXOIOM NPHMYyCy, 1 TIONileiicbKi MOBHHHI CYBOPO JOTPHMYBATHCS BHMOT
3aKOHOJABCTBA, 1100 YHHUKHYTH HAIMIPHOTO 3aCTOCYBAaHHS CHJIM Ta 3aloOirTH 3aBJaHHIO
mkoau. lle MigKpeciroe BaXKIHMBICTh IOJAJIBIIOrO JOCHIUKCHHS HOPMAaTHBHO-IIPABOBOTO
perymaoBaHHS y cdepi BUKOPHCTAHHS HOIIEHCHKUX 3aX0/iB IPUMYCY Ta BOTHEIAIbHOI 30poi
IiJ1 Yac BUKOHAHHS CITY>)KOOBHX 000B’sI3KIB MpaniBHUKamM¥ HarioHanmsHOT momiii.

AHaniz ny6Jikaniii, B SKHX 3aM04YaTKOBAaHO BHpilleHHA Wi€i mNpodaemMu.
[IpoOneMH HOPMATHBHO-NIPABOBOTO PEryJIIOBAaHHSA BUKOPHUCTAaHHS IOJILEHCHKUX 3aXOJiB
HNPUMYCYy Ta BOTHENAIbHOI 30pOi AOCTiIKyBaIKCs OaraTbMa BiTYM3HIHHUMH BYCHUMH, TAKUMU
ak: FO. Baynin, /I. bonupes, B. Binenxo, 0. Bonkos, T. Minka, B. Hosukos, B. Ocanquwuii,
A. IlnaxortHuii, B. TumodeeB Ta iH. OmHak TeMa PO3MEKYBaHHS MOHATH «3aCTOCYBAaHHS
BOTHETIANIbHOI 30p0i» Ta «aKTHBHE 3aCTOCYBAaHHS BOTHEHANbHOI 30poi» B iXHIX mpamsax Oyia
HEJIOCTaTHBO BHUCBITJCHA, a BHUKIAACHI IIOJOXKECHHS BUKIHMKAIOTH IICBHI 3ayBaKCHHS.
HeoOXxinHicTh TeOpeTHYHUX OOIPYHTYBaHb 1 BJOCKOHAJICHHA IIPAaBOBOTO DETYIIOBAHHS
3aCTOCYBAaHHS HOJIIEHCHKUME BOTHENAIbHOI 30poi, minBHIeHHS KBamidikamii B iHTepecax
HOKPALIEHHS CJIiT40i IPAKTHKH 3 OIJISAAY HA Cy4acHI pealil € )KUTTEBO BaXKIMBOIO IIPAKTHKOIO.

MeTo10 CTaTTi € JOCIPKCHHA NPaBOBHX 3acaj] 3aCTOCYBaHHS BOTHEMAIbHOI 30poi,
PO3MEXyBaHHS MOHSATh «aKTHBHE 3aCTOCYBAHHS» Ta «3aCTOCYBAaHHS» BOTHEMaJbHOI 30poi
npaniBHuKaMu HarionansHOT modmimii.

BukJaa ocHOBHOro Martepiamy. Y BiTYM3HSHIN NPaKTUI[ OCTaHHIM YacOM CKJiajacs
CHUTyalis, 3a sKoi MONiNedchki, pO3yMilOYM HACTIJKM HaBiTh HOPMATUBHO BHUIIPABAAHOTIO
3aCTOCYBaHHS BOTHENAJIbHOI 30poi, YHHKAIOTH HPHMBEICHHS B JiI0 1 3aCTOCYBaHHS IbOT'O
3aX0fy TPHMYyCy, IO iHOAI HPHU3BOIAMUTH JO HEBUKOHAHHA HHMH CBOiX IIOBHOBAXXEHb,
HEJIIEBOCTI 3aCTOCOBYBAaHMX HUMHM CHELiaJbHUX 3ac00iB, a TaKOX 3aBJAHHS LIKOJM XKMUTTIO i
300pOB’I0 IHIIUM TpOMaJfHAM, IO BHKIUKAE HE MEHIIMH OCYyJH, aHDX 3aCTOCYBAaHHS
BOTHeMNanbHOI 30poi [2, c. 142].

VY c1. 46 3akony VYkpainu «lIpo HamioHanpHy mOIMiLitO» 3aKpillZIeHO BHHSATKOBI
00CTaBHHY, KOJIU HOJIIEHChKI MOXYTh 3aCTOCOBYBATH BOTHEIAIbHY 30pOI0, 4 TAKOXK BHUITAJKH,
KOJIM 1IIe MOXXe OyTm 3poOneHo Oe3 momepemxkenHs [3]. BaximBo Big3HayuTH, mO B
3aKOHOJABCTBI TEPMiH «3aCTOCYBAaHHSA BOTHENANbHOI 30pOi» BHKOPHCTOBYETHCS B 000X
HaBEeJICHUX BUIIAJIKaX i He mepeadavae BHYTPIMIHBOI Ipajialii MiXk [IMM MOHSTTSM Ta MOHATTAM
«aKTHUBHE 3aCTOCYBaHHs BOTHeNajibHOI 30poi». [Ipote B wactuni 10 miei craTTi BKasaHo, 110
MONINEHCHKOMY CIiJ IMOBIZOMHUTH CBOTO KEpiBHHMKA IHCBMOBO IpO ()akT 3acTOCYBaHHS
BOTHENaJbHOI 30poi Ta HeraiHO TOBIIOMHTH HOTO TPO «AKTUBHE 3aCTOCYBAHHSI»
BOTHETIANIbHOI 30poi. 3aKOHOJaBeIb, BXHUBAIOYM TEPMIH «AaKTHBHE 3aCTOCYBaHHI», HE HaJae€
HOT0 YiTKOTrO BU3HAYEHHS Ta BiAMIHHOCTEH Bijl TepMiHA «3aCTOCYBaHHS BOIHENAIBEHOI 30pOi.

Sk OaumMmo, B 3aKOHI Maibke y KOXHIH YacTHHI MICTATBCS MOJIOKEHHS, IO
BUKJIMKAIOTh JHUCKYCii MK HAyKOBLSIMH, MOJILEHCBKMMH Ta HpoKypopamu. He crama
BUKJIFOYCHHAM 1 BHINE3a3Ha4eHa YacTHHA, TOMY IO, IO-TIepIle, MUTaHHA iH(GOpPMyBaHHS
KepiBHUKa PO «3aCTOCYBaHHSI» Ta «AKTUBHE 3aCTOCYBAaHHS» BOTHENANBbHOI 30p0i € pO3MUTHM,
To-Jipyre, A1 OUIBIIOCTI HE 3p03yMiJIo, SIK caMe HeOOXiTHO PO3pi3HATH 11l ABa NoHATT. Ha e
3BepTae yBary i A. [lnaxoTHu#, Bkazytoun, mo B cT. 46 3akony Ykpainu «[Ipo HamionanbsHy
TIOJIIIIIFO» MICTATBCS CIIPHI MMOJIOXKEHHS SIK y MJIaHI CaMOT0 3MICTy, TaK 1 CTOCOBHO MOPYIICHHS
MOBHUX IPaBUJI HpPH KOHCTPYIOBAaHHI pEYeHb, II0 HE JA€ YITKOCTI y TIyMadeHHI IIOHAThH
«aKTUBHE 3aCTOCYBaHHS BOTHEMAIBHOI 30p0i» Ta «3aCTOCYBaHHs BOrHENaIbHOT 30poi» [4].

[pouec 3acTocyBaHHS BOTHEMAJIbHOI 30poi MOAUIAETHCS HA TaKi €Tamu: MiArOTOBKA

202 ISSN 2078-3566



AominicmpamueHo-npagosi, KpUMIHATbHO-NPABOEi, MA KPUMIHATLHO-GUKOHABYT ACNEKMU ...

30poi 10 3acTOCYyBaHHS, HaJaHHA i OOHOBOI TOTOBHOCTI 1 CIPSAMYBaHHS Y HANpPAMKY
npaBonopymHrka. OKpiM IbOro, ICHY€ 3aKOHOJABYO BHU3HAYEHE IOHATTS AaKTHBHOTO
3aCTOCYBaHHS BOTHENANbHOI 30poi, KOTpE 3aJIMIIAETHCS HEOJHO3HAYHUM 1 MOXKE BHKIIMKATH
PO30DKHOCTI Y TyMKax MpaBoOXOPOHIIB [S].

Ha namy nmymKy, He MOXXHa TOTOJMTHCS 3 TBEP/DKCHHSM, BUKIAJACHHM Yy HAayKOBO-
MIPaKTUYHOMY KoMeHTapi 3akoHy Ykpainu «[Ipo HamionaneHy nomimiro» [6, c. 220], B sskoMy
3ayBa)KE€HO, 110 aKTHBHE 3aCTOCYBAaHHS BOTHEMAIBbHOT 30p0i BH3HAYAETHCS SIK 3aCTOCYBAHHS
6e3 nonepepkenHs. [IpukianamMu Takoro 3acTOCyBaHHS MOXKYTb OyTH:

1) mpu cmpobi ocobu, SAKy 3aTpHMy€e MONIIEHCHKUN 13 BOTHEHMAIbHOIO 30pO€0 B
pyKax, HAaOJM3UTHCS 10 HHOTO, CKOPOTUBILM BU3HAYEHY HUM BiJICTaHb, YU JOTOPKHYTHUCS 10
30poi;

2) y pasi 30poiHOTO Hamajgy, a TAKOX Yy pa3l panToBOrO Hamany i3 3aCTOCYBaHHIM
0OHOBOT TEXHIKH, TPAaHCIIOPTHHUX 3acO0iB a00 IHMIMX 3aco0iB, MO 3arPOXKYIOTh KHUTTIO YU
3/10pOB 10 JIFOJIEH;

3) sKmo ocoda, 3aTpuMaHa abo 3aapeluToBaHa 3a BUMHEHHS OCOOJIMBO TSDKKOI'O YH
TSDKKOT'O 3JI0YUHY, BTIKA€ i3 32CTOCYBAaHHSAM TPAHCIIOPTHOI'O 3ac00y;

4) sixo oco0a YMHHUTH 30pOHHMI O11ip;

5) A7 IpUNKMHEHHS CIPOOH 3aBOJIOAITH BOTHEHANBHOO 30poeto [3].

3a JesSKUMH TOYKaMH 30pY, aKTUBHE 3aCTOCYBAHHS BOTHEMAIbHOI 30poi OXOILTIOE
MPOLIECH  OTOJICHHSI 30poi, TOTOBHOCTI 10 BHKOPHCTaHHS, CIPSIMOBYBAaHHS MPOTH
MIPaBONOPYIIHUKA 1 BUKOHAHHS JBOX YW Oumbine moctpimiB. Y 4. 10 cr. 46 3akoHy Ykpainu
«IIpo HauioHanbHy MOMILil0» 3aKPilICHO, WO MiCis aKTHBHOTO 3aCTOCYBaHHS BOTHEMAIbHOI
30poi momineHchKuit 3000B°A3aHMI HEraifHO MOBITOMUTH IO II€ CBOTO HAYAIbHUKA, SKUH, y
CBOIO uepry, IOBHHEH IMOBIJIOMUTH BiJIIOBIJHOTO IPOKYpopa Ta LEHTPAIbHUHA Oprax
ynpasiinHs HanionanbHOT nodminii.

Oco0nuBO cynepewInBUMH 1 HEOJHO3HAYHUMM BOA4yaloThCs I1i BU3HAYEHHA Yy
KOHTEKCTi YMHHOTO 3aKkoHojAaBcTBa. Hampukman, y m. 5 4. 1 IloctanoBu Kabinery MinicTpis
Vpainun Ne 575 Bim 12 xostHA 1992 p. «IIpo 3atBepmxeHHs IlonoxkeHHS NIpo HOPAIOK
3aCTOCYBAaHHS BOIHENAIbHOI 30poi» mependayeHo 3acTOCYBaHHsS BOTHENAJbHOT 30poi y
cuTyanii «3HEIIKOMXKEHHS TBAPHH, IO CTAHOBIIATH 3arpo3y >KUTTIO ab0 310pOB’I0 MOCALOBOL
oco0w, 11 pOJMHHUX YICHIB a00 OKPEMHUX TPOMAJISHY.

AHani3 MDKHapOJHHX IIPaBOBHX JOKYMCHTIB, IO CTOCYIOTHCSA 3aCTOCYBAaHHS
BOTHENAJbHOI 30p0T MONINEHCEKUMH, CBITYHUTH, IO LI JOKYMEHTH MAaIOTh OUIbII 00ayMaHHI
Ta SICHUU MiJXIJ 100 PETYIIOBAHHS 3a3HAUCHOTO ITUTAHHSL.

3rigHo 3i cr. 3 Konekcy MOBENIHKM MOCAIOBUX OCIO 3 MIITPUMAaHHS IPABOMOPSIKY
(Pesomroris 34/169 I'enepanbroi Acambnei OOH Bix 17.12.1979) 3acTocoByBaTH BOTHEHAIBHY
30pOI0 JIO3BOJIETBCS TUIBKM Y BHIAAKaX, KOJIM ITiIO3PIOBAHUH MPABONOPYLIHUK BHSBIISE
30poiiHuii omip ab0 CTBOPIOE 3arpo3y JULL XKHUTTS 1HIIMX 0Ci0 i KOMH iHIII JOCTYMHI 3aco0H st
3aTpUMaHHS IiZ03PIOBAHOTO BUSBISIIOTBCS HenocTaTHIMU. [Ipo BUMamok —3acTocyBaHHS
BOTHENAJILHOT 30poi MOTPIOHO HEraltHO MOBIJOMHUTH KOMIIETCHTHI OpraHu Biaau [7].

B Jlexnapanii npo nominito, mo mpuiiasta 08.05.1979 IlapnamenTtcskoro acambieero
Pamn €Bpornu (Pezomonist Ne 690 (1979)), 3a3HaueHo, MO MOMIIEHCHKI MAIOTh OJIEPKYBaTH
3pO3yMiJli Ta YiTKi JUPEKTUBH I10JJ0 METOAIB 1 00CTAaBUH, Y SIKNX BOHU ITOBHHHI 3aCTOCOBYBATH
36poto. Oditiepu moJIiLii MOBUHHI OTPUMYBATH SICHI 1 YiTKi IHCTPYKIIIi 11010 POLIEAYp i YMOB
3acTocyBaHHs 30poi [8].

VY npoMy MOKYMEHTiI CTBEPAXKYETHCS, IO MpAIiBHAKU INIPABOOXOPOHHHX OPTaHIiB
MOBUHHI HamaraTucs BUKOPUCTOBYBATH HEHACHJIbHHUIIbKI METOIM, JI€ L€ MOJKIHMBO, Mij 4Yac
BUKOHAHHS CBOIX OOOB'SI3KIB, HEpII HDK 3BEPHYTHCS A0 3aCTOCYBAHHS CHJIM i BOTHENAIBHOL
30poi. BoHM MOXYTh BUKOPHCTOBYBAaTH CHIJIy Ta BOTHEHAJIbHY 30pOIO JIMIIE TOJi, KOJIH 1HIII
3ac00M BUSBISIOTHCS HES(PEKTUBHHMH a00 HE MOXYTh 3a0€3MEYMTH JOCSITHEHHS 0a)kaHOro
pe3ynbTary.

AHani3 Ha3BaHUX MDKHAPOJHUX HOPMATHBHO-TIPABOBHUX aKTIiB JIO3BOJISE MIMTH TaKUX
BHCHOBKIB:

1) mpamiBHUKM OpraHiB IPaBONOPAAKY MAalOTh 3aCTOCOBYBATH aJIbTCPHATUBHI,
HEHACWIBHHUIBKI 3aCO0H Y CBOIH AisIIbHOCTI;

2) 3acToCcyBaHHS BOTHEMAIbHOI 30pOi BBAXKAETHCS KpPalHIM 3aX0J10M;

3) 3acTocyBaHHS BOTHEHANbHOI 30poi HOIYCKAeThCA JHMINE y BHUIAJKAX, KOJIM 1HIIL
3aX01M € Hee(EeKTUBHUMHU 1 HE MOXYTb 3a0€3NEeUUTH JOCSATHEHHS 0a)KaHOTro pes3yJsbTaTy, 3
METOI0 3aXHCTy BIACHOI'O JKHTTS 1 XHTTA IHIINX 0ci0 Bin HeMUHYYOI 3arpo3u cMmepTi abo
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CepHO3HUX 3JI0YHHIB.

BaxiiBo BiI3HAYWTH, W0 Yy LUX MPAaBOBHX aKTaX TEPMIH «3aCTOCYBaHHI»
BHKOPHCTOBY€ETBCS B YCIX CHTYallisX, IIOB’S3aHMX 13 BHKOPHCTaHHSAM BOTHENAIbHOI 30poi
[9, c. 38-39].

Opnak, Ha AOyMKy mpodecopa B. Ocamdoro, Ha eTHMOJOTIYHOMY pIiBHI TEepMiH
«3aCTOCOBYBATH» 03HAYa€ BUKOPHCTOBYBATH a00 BBOJHUTH Y NPAKTUKY I0-HEOY B i3 KOPUCTIO.
TakuM 4YHMHOM, TEpMIH «3aCTOCYBaHHS» BKa3ye Ha aKTHBHY MOBEAiHKY. | came Tak BiH
cnpuiiMaeTbcs y KOHTEKCTI cT. 46 3akony Ykpainu «I[Ipo HamionansHy nosminitoy», e Haetscs
MPO 3aCTOCYBaHHS Ta BHKOPUCTAHHS BOTHENAJIBHOI 30pOi MOMILEHCHKUM Yy BHHATKOBHX
BUITIAJKaX, 30KpeMa JJIsl 3aXUCTY BiJ Halaay Ha MOJILEHCHKOTO Y MOTO POJUHY, KOJH iCHYE
3arpo3a IXHBOMY JKUTTIO ab0 300poB’0. IHaKmie KaxydW, L[ JBa BHPa3d: «3aCTOCYBaHHS
BOTHETANbHOI 30poi» 1 «aKTHBHE 3aCTOCYBAHHS BOTHENAIBHOI 30pOi» — MAalOTh 1JEHTHUYHE
3Ha4yeHHsA. TOMy aKIeHTyBaTH yBary Ha aKkTHBHOMY BHKOPMCTaHHI BOTHENMAIbHOI 30poi €
3aiiBum [ 10, c. 157-158].

Ha Hamry 1ymMKy, OCHOBHA METa 3aCTOCYBaHHs BOTHENAIBHOI 30poi MOJsrae B 3aXMCTI
JKUTTS HE JIMIIE NPALiBHUKIB MOMiLii, ane i iHIIKMX 0ci0, sKi MOXYTh nepedyBaTh y HeOe3neli.
[puitHATTS pIlICHHS LIOJ0 BHKOPUCTaHHA abo 3acTOCyBaHHs 30poi MoXe OYTH CIIpaBOIO
JMYeHUX CeKyHI Juisl nojdinedicekoro. [Ipore HEBHKOHAaHHS BCTAHOBJCHHX BUMOT,
MEePEBHILCHHS TOBHOBA)XCHb a00, HAaBIAKU, HE3aCTOCYBaHHs 30poi y BiINOBIAHHUX CHTyalisx
MOX€ IPHU3BECTH [0 TPariyHMX HachifkiB. ToMy BHMOTIM 3aKOHOZABCTBA, IO PETyTIOIOTH
YMOBM BHKOPHUCTaHHs a0o0 3acTocyBaHHs 30poi, MaloOTh OyTH UiTKUMH Ta 3pO3yMiJIHMHU.
3okpema, cr. 46 3akony Ykpainu «[Ipo HauioHanpHy mONiLi0» Mae KOHKPETH3YBaTH, IO
caMe BBKATHMETHCS «aKTHBHHM 3aCTOCYBaHHSM) BOTHENAJIBbHOI 30pOi Ta KOJIM came Clij
HOBIJOMJIATH KEPiBHUKA IPO TaKe 3aCTOCYBAHHSI.

Awnaniz cr. 42-46 3axony VYxpainm «IIpo HamioHampHy Dominifo», B SKHX
pETIIaMEHTYEThCSl 3aCTOCYBaHHS TIONILEHCHKUX 3aXOJIiB NpuMycy, a came 1. 2 cT. 44
«3actocyBaHHA (i3H4HOI cuaM» Ta m. 6 4. 2 cT. 45 «3acTocyBaHHS CIIENialbHUX 3aC001BY,
J03BOJIIE KOHCTATyBAaTH, IO IIPOKYPOP IOBITOMIIAETHCA Yepe3 KepiBHUKA MiPO3 ATy HOMimii y
BUNAJIKaX 3aBJaHHS 0CO0I TUIECHHX YIIKO/KEHb, MOpPaHEHHs ab0 KalilTBa BHACIIOK
3aCTOCYBaHHS 3a3HAYCHHUX MONILEHCHKUX 3aX0MiB. TakuM YMHOM, NPOBIBIIN aHAJIOTIIO 3 THM,
10 3riTHO 31 cT. 46 «3acToCcyBaHHSI BOTHEMAIBHOI 30p0i» MPOKYpOp MOBiIOMIISIETHCS TIJIBKU
MPU «aKTUBHOMY 3aCTOCYBaHHI BOTHENAJbHOI 30pOi», MOKEMO CTBEpPIXKYBATH, IO B LbOMY
BUIAJIKy MOBa ¥iJie PO Ti CUTYaIlii, KoJ1 0co0i BHACIIJOK 3aCTOCYBaHHs BOTHENaNIbHOI 30poi
OynIM 3amonisHi TINECHI YIIKOJDKCHHS, TPaBMYBaHHS, KaminTBo abo cMepTb. 30Kpema, B
noriepeiHpoMy 3akoHi Ykpainu «IIpo mimimiro», y 4. 5 cr. 12 «YMOBH i MexXi 3aCTOCYBaHHS
3ax0fiB (pi3MYHOrO BIUIUBY, CIICLiadbHHUX 3aco0iB 1 BOrHemanabHOI 30poi», Oyao 3a3HadeHO:
«[Ipo 3acTocyBaHHs 3aX0/iB (Hi3HYHOTO BIUIUBY, CIEIiaJbHUX 3aC00iB, BOTHENAIBHOI 30poi, a
TaKOX MPO OyIb-AKi YIIKO/KEHHS a00 CMepTh, SKi CIIPUYUHEH] 0c001 BHACTIJOK 3aCTOCYBAHHS
IpaniBHUKOM MiTinii 3aXofiB (i3MYHOro BIUIUBY, CIELiaIbHUX 3ac00iB, BOrHeManIbHOI 306poi,
MpaliBHUK MU HeTaifHO Ta MHCHEMOBO JIOBOJAUTH JIO BijioMa 0e3MOCepeHBOr0 HavdallbHUKA
JUISL CTIOBIIEHHS IPOKYpOpoBi» [11].

BumeBukiaaeHe marBeppKyeThest 1 BUCHOBKaMH A. [1maxoTHOro mpo Te, Io 3rigHo
3 YUHHUMH HOPMAaTHBHO-IIPABOBHMH aKTaMH, a came: [leperikom mpaBomopymeHs Ta MO,
iHpopMalis Npo SKi MOAAETHCS O LEHTPATHHOTO OpraHy YHpPaBIiHHSA MNOJiMii, TOJOBHHUX
ynpasiine HarioHaneHOi moninii B ABToHOMHIW PecmyOmini Kpum ta M. CeBactomnomi,
obmactsax Ta M. Kuei, 3aTBepmkeHnM HakazoM HamionanbHoi mominii Ykpainu Ne 645 Big
04.07.2018 [12] ta Ilopsakom ckiamanus ¢opm 3BiTHOcTi Nel-HIT o/c «3BiT mpo cran
JOTPUMAHHS 3aKOHHOCTI MOJNINEHChKUME Ta HaJI3BUYalHI MoAii 3a 1X y4acTio», 3aTBEpIXKCHIM
Haka3zoM HarmionaneHoi mominii Ykpainu Ne 626 Bix 21.07.2016 [13], — 3acTtocyBaHHs 30poi
BBA)KAETHCSI AKTUBHUM JIMIIE B TOMY BHIIQJKy, KOIM OCO0i BHACTIJOK MOCTpiny Oyio
CIIPUYMHEHO 3arnenb, KamilTBO a00 TpaBMyBaHHS, NPO IIO IOJILEHCHKUI HeraiHo
MOBiOMIISAE KEpPIBHUKY, SKHH 3000B’s3aHMII NpoiHGOpMyBaTH MpO ILe IPOKypopa Ta
LEHTpaJIbHUWA OpraH yrnpaBIiHHS moJimiero [4].

BucHosku. IIpoBeneHuil aHami3 MDKHApOJHO-TIPAaBOBHX AaKTiB Ta BITYU3HIHOTO
3aKOHOJABCTBA, @ TAaKOX JYMOK HAyKOBLIB JO3BOJIIE IITH TAaKOro BHCHOBKY: CydacHa
IpaBoBa CHCTEMa HaJa€ Ba)KIMBE 3HAYCHHS 3aXMCTY IPaB Ta JKUTTS TPOMAJsH, BKIIOYHO 3
IpaBoM Ha Oe3neKy. Y I[bOMy KOHTEKCTi 3aCTOCYBAHHS BOTHEHAIbHOI 30p0i pO3IIAIaeThCs AK
KpaiHil 3aximx s 3abe3rnedeHHs] Oe3MeKH MOMINEHChKMX Ta IHIIMX 0Ci0 Yy BHUHATKOBUX
CHTyallifX. 3akOHH YKpaiHH Ta MDKHapOJHI HOPMATHUBHO-IPABOBI aKTU HAJAIOTh YiTKi
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KpuTepii Ta 0OMEXKEHH IOJI0 3aCTOCYBaHHS BOTHENANbHOI 30poi mominelcbkuMu, a came: ii
MOJKHa 3aCTOCOBYBATHCS TiIBKH y pa3i HEMHUHYYOI 3arpO3M CMEpPTi UM CepHO3HMX 3JIOYHHIB,
KOJIM 1HIII 3aXOJIM 3aXUCTY € Hee()eKTHBHIML

Ha nHamty mymKy, OfHI€IO 3 TepMIHOJIOTIYHUX HMpOOIeM, KOTpY MOTPiOHO BUPILIUTH B
KOHTEKCTi Ii€] HOpPMH, € HEOOXiNHICTh YiTKOrO BHU3HAUCHHA Ta PO3PI3HCHHS IOHATH
«3aCTOCYBaHHS» Ta «AKTHBHE 3aCTOCYBaHHS» 30poi. OCKIJBKM Li¢ BU3HAUCHHs BIUIMBAE Ha
BCTAHOBJICHHS 3aKOHHOCTI il MOMINEHCHKOrO MIOJ0 BHKOHAHHS IPaBHI 3aCTOCYBAaHHS 30poi
Ta 00OB’SI3KY 3aXHUCTy JKHTTS 1 3/I0pOB’s IHIIUX OCi0, a TaKoXX ocoOucToi Oe3meku. 3 Iiero
METOI0 HeOoOX1THO BHECTH 3MiHH 10 cT. 46 3axony Ykpainu «[Ipo HamioHaneHy nomimito», a
came dactuHy 10 BukiacTu B Takiii pemakuii: «[lominedchkuii 3000B’s13aHUN y THCHMOBIN
(opMi TOBIZOMIIATH CBOro KepiBHHKAa IPO 3aCTOCYBaHHS BOTHEMalIbHOI 30poi, a Takox
HErailHO MOBiIOMHTH CBOTO KEpiBHHKA IPO aKTHBHE 3aCTOCYBaHHA 30poi, BHACHIINOK YOTO
0co01 Oynu 3amofisiHI TIJECHI YIIKOJDKEHHS, TPaBMYBaHHS, KaliTBO ab0 CMEpThb, SKUH, Yy
CBOIO 4Yepry, 3000B’s3aHHI MOIHGOPMYBATH IEHTPAIbHUH OpraH YNpPaBIiHHA INOMIHII Ta
BIJINOBITHOTO MPOKYpOpay.
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ABSTRACT

Dmytro Kaznacheiev, Dmytro Bodyrev. Legal basis for the use of firearms: distinction
between the concepts of «active use» and «use» of firearms. The article deals with analysis and
consideration of the legal basis of the use of firearms as a means of coercion by law enforcement agencies
in conditions where it is permissible and justified by law. In its activities, the police uses various coercive
measures within its competence to protect the rights and freedoms of a person, prevent threats to public
safety and order, as well as to stop violations of these rights. These measures may include physical
impact, the use of special means and, in some cases, firearms. In part 4 of Art. 46 of the Law of Ukraine
«On the National Police», it is stated that a police officer is authorized to use firearms in exceptional
cases: if there is an immediate threat to the life of persons (a police officer, members of his family,
victims of an attacker, a hostage, etc.) or to detain a person who commits armed resistance (which also
poses a threat to the life of a police officer). The work examines in detail the requirements for the use of
firearms, the procedure for assessing and justifying the need for their use, as well as the relevant norms of
international law.

Key aspects of legal regulation of the use of firearms, professional training, legal assessment of
the active use of firearms and requirements for such use are considered. A number of improvements to the
legislative norms have been proposed, the consideration of which will contribute to ensuring human
rights, ensuring the safety of police activities and helping to preserve peace in society. The current legal
acts that define the difference between the terms «use of firearms» and «active use of fircarms» were
analyzed. The work describes the main points of view of scientists who express their opinions on this
issue. The main differences between the concepts of «use of firearms» and «active use of firearms» are
highlighted.

Keywords: legal aspects, police, firearms, use of weapons, active use of weapons, police
enforcement.
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