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OBOB’SI30K ITOBHOJIITHIX JUTER MIKJIYBATHCS
PO CBOIX HENPAIE3JATHUX BATBKIB:
MPONEJIEBTAYHUI ACITEKT

AKTyanpHICTh JOCTIZKEHHS OOYMOBIIIOETHCS HEIOCTAaTHIM piBHEM BHBYCHHS NHTaHHA
000B’s13KiB AiTell, SAKi AOCATIM MOBHOMNITTS, MIKIyBaTHUCSA NPO HENpale3JaTHUX OaTbKiB Ta MOTPeOOIo
3’CyBaHHs 3arajJbHOIPABOBHX XapaKTEPHCTHK LILOr0 OOOB’si3Ky. BKkasyeTbcs, M0 y BITUM3HSHOMY
MPaBO3HABCTBI BiJICYTHI 3araJlbHOTEOPETHYHI PO3POOKH IPOOIEMATHKN BUKOHAHHSI IOBHOJITHIMHU JIITBMU
000B’s13Ky MIKJIyBaTUCS PO OATHKIB.

BHUCBITIIEHO MPOIEIEBTHYHI aCEKTH PO3yMiHHS OOGOB’s3Ky IOBHOJITHIX AiTeH MIKIyBaTHCsS
PO CBOIX HEpale3aTHUX OaTbKiB.

Pe3toMyeThcs, 110, 3BaKal0UM HA BUMOTH IOPHANYHOT TEXHIKHM, HOIITFHIM € BHECEHHS 3MiH JI0
YMHHOTO 3aKOHOJABCTBA LI00 3aMiHH CJIIB «IIOBHOJITHI JITH» CIIOBAMU «IIiTH, SIKi JOCATIU [IOBHOJITTS.
BaxxIuBUM HampsiIMOM HOJAJBIIMX HAYKOBHX NOCTIUKEHb Ma€ OyTH BH3HAYCHHS NPHPOIU OOOB’SI3KY
JiTel, sKi JOCATNIM TOBHOJITTS, MIKIyBaTUCA TPO HENpaue3JaTHUX OaTbKiB Ta 3’CyBaHHS
CIIBBIJJHOIIEHHS IIbOTO 000B’SI3KY 3 MOHSATTSM IOPUIMYHOTO 000B’S3Ky.

Kniouosi cnosa: oumuna, oiezdamuicmv, mopanvHuti 0608 ’530K, Henpayezoamui 6amvKi,
0008 130K NIKYBAMUCA, NOBHONIMHI Oimu, OPUOUYHULL 0608 S30K.

MocranoBka npo6aemu. OgHUM i3 MUTaHb, MO HaOYIO 0COOIUBOI AKTYalIbHOCTI B
YKpaiHCbKOMY MPaBO3HABCTBI INPOTATOM OCTAaHHIX JECATH POKIiB, € IHUTaHHS MPaBOBOTO
cratycy autuHH. CIifl 3a3Ha4NTH, IO OCHOBHA YBara HayKOBLIB 30CEpEAXKeHa MepPEeBaKHO Ha
npoOyieMaTHIl 3aXHMCTy MpaB AUTHHH Ta 3a0e3NeueHHs IXHboro Osaromnoisryqus. HauionansHe
3aKOHOJABCTBO Ta MIKHApOAHI JOroBOpH, 30kpeMa KOHBEHIS Npo IpaBa AUTHHY, CTalId
NpeJIMETOM JIeTalbHOro aHamuizy. [locTiiHMH MOHITOPMHI BHKOHAaHHS JEPXKaBOIO CBOIX
3000B’3aHp Tepe]] OiTbMH, 3a0e€3MeUeHHA MAOCTYIly OO CYAOBOIO 3aXUCTy IIpaB Ta
e(eKTUBHOIO MEXaHi3My pearyBaHHs Ha IOpYLIEHHS CTajdd BaXJIMBUMM TeMaMH, IO
BUCBITJIIOIOTHCS BITYM3HSHMMH NpaBHUKaMHU. UMHHUKOM, IO MOCHIMB aKTYaJlbHICTh LOT'O
HampsAMy TrHoceonorii y 2022 p., crano moBHOMacIiTaOHE BTOPTHEHHS POCii Ha TepUTOPi0
YKpaiHCBKOI Aep>KaBH.

BonmHouac Maibke HENOCTIPKCHUM 3aJIUIIAETHCS IHIINA acHeKT NpoOIeMaTHKH:
3000B’s13aHHST TUTHHU TIEpe]] 0cCo0aMu, SIKi CIPHSAIOTH peaiizalil MpaB JUTHHH 3arajoM, i
30KpeMa THMH, SIKi MaloTh 13 JITbMU CIMEHHHI 3B’s130K. | X04a IIEBHOIO MipOXO TakKWi MiAXix €
JEII0 BUMpPAaBJAHUM, 3BaXKAIOUH Ha MOJi0HICTh IPAaBOBOI IPHPOIY IIPAB JUTHHH Ta JIFOJCHKUX
npaB (1o OyJ0 BUCBITICHO HaMH Yy AEKUIBKOX myOmikamis [1-2]), ogHak igeThes Mpo iHIMIHK
BHJ 3000B’s3aHHS — TUII 000B 53Ky, L0 PeaNi3y€eThCs MiCIs HACTAHHA HOBHOJITTSA 0CO0OH, ane
00yMOBJICHH HIUHIITHIM BUKOHAHHSIM 000B’s3KY 1HIIIOIO CTOPOHOIO — OaTbKaMHu.

O3HaveHWI acTeKT BaKJIMBHHU Il CTBOPEHHS OajlaHCy MiXK IpaBaMH Ta 000B’s3KaMu
IWTHHY. 3 OIJIAOy Ha Te, IO JUTHHA Ma€ IIpaBa, BOHA TaKOX IIOBUHHA MAaTU CBOI 000B’SA3KH,
0c00IMBO y BiTHOCHHAX 13 OaTbKaMH, OIMiKyHaMH ab0 MPUHOMHUMHU OaThKaMH.

JlocnimkeHHsT IbOrO acleKkTy MNOoTpedye KOMIIJIEKCHOTO aHalizy Ta po3poOKu
BIJIIOBITHUX 3arajibHONPAaBOBUX IOJOXKEHb, OCKUJIBKM BCTaHOBJCHHS OOOB’SI3KIB JUTHHU
BUMarae 30ajlaHCOBAaHOro minxojxy. ToMy NpoBeAEHHS MOAANBIIMX PO3BIJOK Ta pPO3poOKa
Ba)KJIMBUM 3aBJIaHHSIM JUIsl YKPaiHChKOTO IIPaBO3HABCTBA.

AHaniz my6Jikaniii, B SKHX 3al0YaTKOBAaHO BHpilleHHS Wi€i mNpodJeMH.
IIpobnemaTka BUKOHAHHA MOBHONITHIMHM JiThbMH OOOB’A3Ky IIKITyBaTHCA Npo OaTbKiB
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HEepeBaXKHO CTasla 00’€KTOM yBaru IPaBHUKIB Micis HAOYTTS YMHHOCTI CiMeHHHM KOmeKcoM
VYkpainu, riaBa 17 sIKOro MICTHTh IOPHIMYHI HOPMH, IO PETYJIIOIOTH BIANOBIIHI BiJHOCHHU
[3]. Onnak imeThes came IPO AUCKYPC NPABHUKIB-NIPAKTUKIB i3 MPUBOAY PO3YMIHHS 3MiCTy
THX YW IHIIUX HOpM, IO MicTAThCA y mmaBi 17 CiMeifHoro xoiexcy YkpaiHH, a Takox
BHUCBITJICHHS IMX HOPM Ha caiitax OpraHiB Jep)kaBHOI BJIald Ta OpraHiB MiCIIEBOIO
CaMOBpSIyBaHHS.

Bapro 3ayBaxkutH, o 00’€KTOM KOMIUIEKCHOTO HAYKOBOTO OCMHCIICHHS 1li HOPMHU HE
CTalM, 30KpeMa y KOHTEKCTi IX pO3yMiHHS yepe3 Npu3My Teopii mpaBa. Y MNpaBO3HABCTBI
3’SIBIAIOTHCS 3ACOLIBIIOr0 OKpeMi ImyOmikamii 3 03HadeHol mpobieMaTuku. Jlo Toro x, y HHX
MEepPEeBaXHO HAETHCS camMe Mpo O00OB’s30K OAaTbKIB yTPHUMYBaTH JiTeH, TOOTO MPO 3BOPOTHIN
BKa3aHOMY Hamu 000B’s30k. Tak, ciig 3ragaté HaykoBy pobOoty B. 3aBropoanboro ta
I'. [TieHn4HO1, NMPUCBAYECHY BU3HAYCHHIO CTAaHY OIPAIIOBAHHS MPOOJIEMATHKH BHUKOHAHHS
000B’s13Ky OaThKIB MIKIyBaTUCS TPO JiTeH (BiA3HAUYMMO, IO HABEJACHUH HIKYE BHCHOBOK
aBTOPIB 3HAYHOIO MIpPOIO CIIii NMOMHUPUTH i Ha OOOB’A30K AiTell yTpUMyBaTH OAaTHKIB).
«KoMrutekcHi  OCHIPKEHHsI KOHCTUTYIIIHHOTO O0OB’S3Ky 0aThKiB YTPUMYBaTH CBOiX
HENOBHOJITHIX JiTell B YKpaiHi BiACYyTHi. 3Ba)KalouM Ha 3aKPIIUICHHsS JaHOTO OOOB’SI3KY
HopMamMu OCHOBHOTO 3aKOHY, HOTrO HOJAbINE JOCHIKEHHS CIiJl IPOBOAUTH 3 TOYKU 30Dy
KOHCTHTYIIHHOI HayKn», — aKIEHTYIOTh HayKoBLi [4, c. 23].

«HeoOXiTHO TaKOoX 30CEpeIuTH yBary Ha Opi€HTalii CYCHUIBCTBA Ha TOJOBHUX
ciMeHHUX IiHHOCTAX CydYacHOI IIOACBKOI ImBimi3amii», — BkasyooTs K. Kamoba #
M. KoHroxoBa, MiZICYMOBYIOUH AOCIIPKEHHS MPOOJIeMaTHKNA 00O0B’s3Ky OaThKiB MiKITyBaTUCS
mpo aiteit [5, c¢. 17]. | ueit BUCHOBOK NMOBHOIO MipOIO € BaXKIIMBHM y THOCEOJIOTII 3BOPOTHOTO
000B’s13Ky — 000B 513Ky iTeH 11010 HeNpane3aaTHUX O0aThKiB.

OpHi€ero 3 mepmUX HAYKOBUX poOIT 13 O3HAa4YeHOI NpOOJIEeMaTHKH € CTarTs
10. 3aBropoaHboi, KOTPY aBTOpKa MPHUCBATHJIA BHUCBITICHHIO IHTAHb IIOHATTS, CYTHOCTI Ta
3MiCTy MeXaHi3My peaizamii OpHIUIHOro 000B 13Ky OATHKIB MIKIIYBATUCS TIPO CBOIX JITEH 10
iX TMOBHOJITTS, @ TaKOX BU3HAYCHHIO NPUTAMAaHHUX HOMY EJNEMEHTIB Ta 3/IHCHEHHS IX
XapakTepuCTHK» [6, ¢. 61-67].

Cnip 3ragartu i HaykoBy ctarTio C. Manunika, y siKiil «3’sCOBaHO XapaKTepHI pUCH Ta
c(hOopMyIbOBAHO Ie(IHIIIIO0 HOHATTS IOPHIUIHOTO 000B’SI3KY MOBHOJITHIX iTEH MIKITyBaTHCS
PO CBOIX HeTpane3aTHuX 6atekiB» [7, c. 31].

Yu He €eAMHUM AUCEPTALIHHUM JOCTIIKEHHAM 13 OKpecIeHoi IpobiIeMaTHKH € poboTa
O. JIyk’sinuyk [8]. OzmHak ciiifi HaroJOCHUTH, 1110 BOHO 3/iiiCHEHE B MEXaX HayKH LUBLIBHOTO
IpaBa, a He 3arajbHoi Teopii IpaBa 4y KOHCTUTYIIHHOTO MpaBa.

OTxe, y BITYM3HSHOMY IIPAaBO3HABCTBI BIJICYTHI 3arallbHOTEOPETHUYHI PO3pOOKH
po06IeMaTHKU BUKOHAHHS OBHONITHIME JiThbMH 000B’ 3Ky HiKITyBaTHUCS PO OATHKIB.

MeTol0 cTaTTi € BHCBITJICHHS NPOINEICBTUYHUX AaCICKTIB PO3YMIHHS OOOB’S3KY
MOBHOJIITHIX JITEH MIKITyBaTHCS PO CBOIX HEMpare3IaTHUX OaThKiB.

[Mpunarigno 3a3HauUMO, 110 115l poOOTA € OHIEIO 13 3aINITAHOBAHUX TPHOX ITyONiKaLlii,
y sSKuX OyJe BHUCBITICHO caMe 3arajbHONPAaBOBUI acreKT OOOB’SI3KY JMITEH, SKi JOCSTIH
HOBHOJITTS, MIKJIyBaTHCSA PO HENPAIe3JaTHUX OaTbKiB.

Buxisiag ocHoBHoro marepiajgy. OCHOBOIO Ul 3arajJbHOTEOPETHYHOIO aHali3y
OKPECJICHOTO IpeIMeTa Mi3HaHHA € BH3HaueHHA y Koncrurymii Vkpainm ta CimelHOMY
KOoZIeKCi YKpaiHW TOBEAIHKH MOBHOJITHIX IiTE€H N[00 HENpaue3JaTHUX OaThKiB caMe SK
000B’sI3KY.

[pu Bu3HaueHHi cy0’ekTa 3000B’sI3aHb 3aKOHOAABEIIb BUKOPUCTAB JI0BOJII HE3BUUHHIH
TEPMIH «IIOBHOJIITHI JITH», HIO PO3IJISJAETHCSA JIHIBICTHKOI SK OKCIOMOpoH. Tak, 3a
nediHimiero, 10 3aKkpimiieHa y HalliOHAJIBHOMY 3aKOHOJABCTBI, JUTHHOIO BH3HAYAETHCS TaKa
JIIOJIUHA, SIKa HE JI0CATIIa MOBHOMITTA [3]. «/JUTHHOIO € KOXKHA JIIOJIChKA ICTOTa 10 JAOCATHEHHS
18-pigHOro BiKy, SKIIO 3a 3aKOHOM, 3aCTOCOBYBAaHHM IO HaHOI 0coOu, BOHa HE JOCATae
MTOBHOJIITTS paHilie», — Bif3Ha4aeThcs y KoHBeHuil npo npasa autuau [9]. BignosigHo, mpu
BU3HAUCHHI HOCIS JOCTIIKYBaHOTO 00O0B’SI3Ky 3aKOHOJABEIlb BKA3y€e Ha «IIOBHOIITHIO 0CO0Y,
sIKa He I0CATIIa HOBHOJIITTSA», 0 € HOHCEHCOM.

Tox mepmmMm 3aBIaHHAM, IO Mae OyTH pO3B’A3aHE, € PO3YMIHHS 3MICTy IOHSTTS
MTOBHOJIITHIX JiTeH, HOro BIAMOBITHOCTI BUMOTaM OPHJIUYHOI TeXHIKH. XOdYa BiJINOBiAb Ha
JIpyry YacTHHY BKA3aHOTO 3aBJaHHS € OYEBU/HOIO, 3BaXKAIOUM Ha BIJHECEHH:, K YKe
3a3HAYaIOCs, HOHSTTS «IIOBHOJITHS JMTHHA» IO OKCIOMOpOHY. OTXKe, y MeXaX IOpUINYHOTO
JIUCKYPCY BUKOPUCTAHHS TaKOro TepMiHa HE BiANOBiZa€ BUMOIaM IOPUIMYHOT BU3HAYEHOCTI
gyepe3 MO3HAYEHHS HEiCHYIUoro cyb’ekra. lle mopoxHe MOHATT ab0 MOHATTS 3 HYJIbOBHM
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3microM. He icHye MOBHONITHBOI TUTHHU K Cy0’ekTa mpaBa. € a00 OUTHHA (HEIOBHONITHS
0co0a), ab0 MOBHOIIITHS 0C00a.

Opnnak Bukopuctanus y tekcti Koncrutynii Ykpainu nporo tepmina (cr. 51 [10])
00yMOBIIIOE HEOOX1JHICTh TNIyMadeHHS BiAIOBITHOTO MPUITUCY.

YV KOHTEKCTI HMOIIYKy 3MiCTy BKa3aHOTO TepPMiHa BapTO MEBHOIO MipOO MOTOJUTHCS 3
te3010 O. JIyk’sHUyK Hpo Te, IO Y LbOMY BHMIAIKYy WAEThCS NMPO 3aKPIIUICHHS MOPaIbHOTO
060B’13Ky [11, c. 54]. CucremHe TimymadeHHs monoxeHs cT. 51 Koncrurynii Ykpainu Bkasye
Ha Te, IO 3aKOHOJABEllb MaB Ha yBa3l BITHOCHHHU «OaTbku — IiTh». CaMe Take CHpPUITHSTTS
JO3BOJIIE 3PO3YMITH TEPMIiH «IIOBHONITHI JITH»: y BITHOCHHAX MDK OaThbKaMH Ta iXHIMHU
JUTBMU OCTaHHI 3aBXIU JUI MEPIIMX 3aIMIIAIOTHCS MIThMH (Y CEHCI BITHOCHH MIX HUMH).
Hanpuxknan, 70-piunuii I1. € cunom (autuHO0) 1u1s fioro 90-piunux 6athkiB C. 1 B.

Lle oueBMAHO 3 HOIIALYy MOpadi, OJHAK y KOHTEKCTI IPHUINCIB 3aKOHOJABCTBA
BUKOPUCTAHHSI T€PMiHA «MOBHOJITHI JIiTH» € HEMPaBWIBHUM i3 MOMISAY BUMOT IOPHIUIHOL
TexHiku. Haronocumo, 1o sixmgo B TekcTi OCHOBHOTO 3aKOHY, 3Ba)KAaIOUM HAa XapaKTEPUCTHUKU
KOHCTUTYIII SIK aKTa, 10 BU3HAYa€ OCHOBH CYCIUIBHOTO Jamy i I HOPM SIKOTO BJIACTUBHH
JIAKOHIYHMUI, TIEBHOIO MIpOK IMIUNIMUTHUN XapakTep, BXKMBAaHHS LBOTO TEpMiHa MHEBHOIO
Miporo jgomnyctume, To B TekcTi CiMeitHOTO KoJeKcy — Hi. Sk mpukinaj BapTo 3raaaté po3ain I1
Koncrurynii Ykpainu, Ha3Ba SKOro Mae eKJICKTHYHHN XapakTep, BKa3ylO4M Ha Taki pi3Hi 3a
CBOEIO TIPABOBOIO MPHUPOIOIO sIBUIIA, K: 1) mpaBa i cBOOOAM JIOAWHY, 2) MpaBa TPOMAJISH;
3) 000B’s13kM TpoMajsH (IIpH TOMY LIO HEpIIe SIBUIIE KOMHOI MIpOI0 HE TIOB’S3aHE Hi 3
nIpyrum, Hi 3 TpeTiM). OfHaK y rajly3eBOMY 3aKOHOJABCTBI IEPEBAXKHO HAETHCS MpPO OJHE 3
Ha3BaHMX SBUILL.

TakuMm YHMHOM, 3BKAIOYM HA BCE HABEACHE BHILE, Y HAIlOHATBHOMY 3aKOHOJABCTBI
JIOLTBHO TEPMIiH «IOBHOJITHI JITH» 3aMIHUTH TEPMIHOM «JIITH, SIKi JOCSTIH TTOBHOJITTSI.
BinmoBingHo, BUKOPUCTaHHSA LbOTO TEpPMiHAa Ha MO3HAYEHHA THX OCi0, fKi mepeOyBaroTh y
ciMEHMX 3B’s3Kax i3 Hempale3JaTHUMH OaTbKaMH, Oy/ie 4iTKO BKa3yBaTH Ha 3000B’S3aHOTO
cy0’exta mono mixTyBaHHA. Ilpu mboMy Ha THX JiTelf, fKi He [JOCATJIH IIOBHOJITTS
(3aMumIaloThCS OITBMU Yy IOPHAWYHOMY PO3YMIHHI MHOHATTS), OOOB’SI30K MIKITyBaHHS HE
HOIIUPIOETCS.

Kpim Toro, HeoOXifiHO 3’sCyBaTH caMy INPUPORY OOOB’A3Ky JHiTeH, fKi AOCATIN
TIOBHOJIITTS, MIKIyBaTUCS HPO Hempane3gaTHUX OaThKiB. IOpunuunHuii 000B’S30K 3a3BHUAil
IHTEpIPeTyeThCsl K Take 3000B’S3aHHA, IO BCTAHOBICHE 3aKOHOM a00 MiI3aKOHHUMU
NPaBOBUMH aKTaMU (YU IHIIMMH JDKEpelaMu IpaBa) i € OOOB’SI3KOBUM Ui BUKOHAHHSI
(Gi3UYHOIO UM IOPHANYHOIO 0c0000. 30008 sI3aHHA MOXe NependadaTy pisHOMaHITHI i, KOTpi
noTpiOHO 3pilicHIoBaTH a0o BiJ 3IIHCHEHHS SKUX CIIJl yTPUMAaTHCS BIJIOBITHO [0
BCTaHOBJICHUX ITPABUIL.

Crii HaroJIOCHTH, IO IOPUAMYHI OOOB’SI3KM MOXYTh BHIUIMBATH 3 PI3HHX JDKEpel
MpaBa, TaKUX SIK: 3aKOHH, IIOCTAaHOBH, JOTOBOPU a0 CylOBa MpaKTHKa Ta iH. BOHM MOXyTh
cTocyBaTucs pi3HHX cdep XUTTA, fAK-OT: OCOOMCTI mpaBa Ta OOOB’A3KH, T'OCHOAAPCHKI
BiTHOCHHH, CIIAJKOBI BITHOCHHH, 000B’ 13K TPOMAJISIH TIepe/ AP KaBOO TOIIO.

HeBukoHaHHS IOPUIUYHUX OOOB’A3KIB MOXKE MATH Pi3HI HACHIAKH, BKIIOYHO 3
aJMIHICTPATUBHUMH, UMBUIPHUMH YH KPHMIHAQJIGHUMH CaHKISIMH B pasi MOPYIICHHS.
BopHowyac HEBHUKOHAHHS IOPUAMYHHX OOOB’SI3KIB MOXE IPHU3BECTH JO IPAaBOBOI
BiJIIOBIAaJIbHOCTI TIEpe/I CYZOM YU IHIIMMHU OpTaHaMH.

OTxe, IOpUINYHUI 000B’S30K — Il KIIIOYOBHUH KOHIENT Yy HAaliOHATBHOMY IIpaBi
(MDKHapOJHUI acIeKT He PO3TIILAAEMO), IO PETYIIOE IIOBEAIHKY Cy0 €KTiB IIPaBOBITHOCHH Ta
3a0e31eyye MPaBoOMOPSIOK Y CYCIIIbCTBI.

IOpunuaamnii 060B’SI30K € OMHUM i3 €IEMEHTIB 3MICTy MPaBOBHUX BiIHOCHH HOPAL i3
Cy0’€KTUBHMM IOPHIMYHUM TIpaBoM. llpm 1mpoMmy camMi IpaBOBI BIIHOCHHH 3a3BHYAil
posranaroThes K (opma peamizamii Cy0’€KTMBHHMX IIpaB, IXHBOTO 3aXHCTy a TaKOX
BUKOHAHHS FOPUANYHUX 000B’s13KiB [12, c. 215].

VYV 3B’A3Ky 3 UMM BapTO BiJ3HAYMTH, II0 U1 NPABOBUX BIJIHOCHH Ba)KIHBOIO
XapaKTepUCTUKOIO € BOJIbOBA CTOpPOHA. [IpaBOBIHOCHMHU € BOJBLOBUMHM BifHOCHMHaMu. BoHu
0a3yroThCA Ha CBIIOMOMY akTi BOIi CTOpiH (a0o mpuHaiiMHI OfHIi€] 3 HUX), SAKi BU3HAYAIOTh
CBOI IpaBa, 00OB’SI3KM Ta BIANOBiAANBHICTh. BOIbOBa CTOPOHA € OCHOBOIO /11 BUHUKHEHHS,
3MiHM Ta NPHUIUHEHHS NPaBOBUX BIJHOCHH. Y NPaBOBUX BiJHOCHHAX BOJbOBA CTOPOHA
BUPAXKAEThCA 4epe3 IOBEIIHKY 0coOM, YKIaJaHHSA INPABOUYMHIB, yXBaJCHHS DillleHb, HAJAHHS
3roqd abo BIIMOBM, a TaKOX BHKOHaHHA a00 HEBHKOHAaHHS (CBIIOMOTO) IOPHIMYHHUX
o6oB’s3kiB. Ll BoNbOBa MiANBHICTH 3HIHCHIOETBCS 3 PO3YMIHHAM HACHIAKIB Ta
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BIZNOBIZANBHOCTI 3a CBOI Ail.

Jlomamo, mo XapakTepuCTHKOIO Cy0’€KTIB MPaBOBUX BIIHOCHH € MPaBOCYO’€KTHICTD;
6e3 mpaBo- Ta Ji€34aTHOCTI 0co0a He MOXe OyTH y4aCHHKOM IPaBOBUX BimHOCHH. JlopedHO
HAroJIOCHUTH, IO IIEPEBAXKHO 3 BIKOBOIO XapaKTEPHCTHUKOIO IIOB’A3y€ThCA i€3aTHICTS.

TakuM 4uHOM, BpaxyBaHHS BOJILOBOI CTOPOHH € KIIOWOBUM ACIIEKTOM IIPH aHAI3i,
PO3YMiHHI Ta pEryirOBaHHI MPaBOBHUX BiHOCHH. BOHa BH3Ha4Yae aKTHBHICTh Ta CBIJIOMICTb
Y4YaCHHUKIB IIPABOBUX BIJHOCHH 1 BIUIUBAE HA IXHE IIPaBOBE CTAHOBUIIIE Ta B3aEMOJIIO.

3BakaloYM Ha O3HA4YCHE, CIiJ BKa3aTH HA Te, LIO IOPUIMYHUHA OOOB’S30K Mae
YCBiZOMIIIOBAaTHCSL 0c00010 1 260 ocoba moOpoBiIbHO Oepe Ha cebe BHKOHAHHA IEBHOTO
3000B’s13aHHs, a00 CBIZIOMO HOTO/KYETHCS Ha HasBHICTH y Hel BiamoBigHUX 000B’si3kiB. Tak,
HaNpHKJIaJ, 100 OCTAHHBOTO MOXKHA 3raJaTH 3aCTOCYBAHHs O 0COOM 3aXOiB, 3aKPiIICHUX
y CaHKIIi I0pHIUYHOI HOpMH. 3HaUHA KUIBKICTh NPABONOPYIIHUKIB HE Oaxana 6 3aCTOCYBaHHS
JI0 HMX HETaTHBHHX HACJIi/IKiB 3a BYMHEHE MpaBonopyuieHHs. OJHAK BOHH yCBiJIOMITIOBAIIH,
IO 32 BUMHCHE HA HUX MOXe OyTH MOKJIAJEHO O0OB’SI30K 3a3HATH NEBHHUX I030aBIICHB, i
CBIIOMO MOrOAWIMCS 3 IMM, BYMHUBIIM IPABONOPYIICHHS Ta HAMaralo4uch YHHKHYTH
BinoBigaapbHOCTI. AOO 3ragaeMo O0OOB’SI30K CIUIATH IOAATKiB. Xo0Ya € Taki 0coOH, sKi He
XOTimM O cradyBaTH TOJATKH, aje BOHM BUKOHYIOTH LieH IOpHOMYHHI 000B’s30k. IIpote
HarojJoCHMO Ha MOXIMBOCTI MO30aBJICHHSI I[bOT0 OOOB’SI3KY IUIIXOM Biquy>KEHHsS 00’€KTa
onoaaTkyBaHHs. 1110 3HOB-TakM BKa3ye Ha YCBITOMIICHE CHPHIHATTS Ta JOOPOBIUTBHY 3roy Ha
BUKOHAHHS IOPUIUYHOrO 000B’s3Ky. Tak camo 1 y BHIAagKy 0OOB’S3KiB, IO BUHHKAIOTH i3
BI/IHOCHH TpOMaJITHCTBA: 0c00a MOXKe HaOyTH IpOMaJTHCTBA iHINOT Iep)KaBH (3a HassBHOCTI 10
TOrO MiJICTaB) Ta BUHUTHU 3 TPOMAJSIHCTBA.

Orxe, OpuAUYHUE 00OB’A30K IIOB’s3aHUII 13 MOOPOBLIBHUM B3ATTSAM Ha cebe
BIAMOBITHUX 3000B’s3aHb a00 31 CBIIOMHM IOT'OJKCHHSIM Ha BUKOHAHHS 3000B’s3aHHs. 11]o
BIZICYTHE y BHIAJAKy [OKJIAJaHHS Ha JiTeH aHAIi30BaHOTO 000B’A3KY, IO IIOB’SI3Y€ETHCS CYTO 3
KaJICHAApHOK NaToro. J[NTHHA HE BOJIOAIE TOBHOIO JI€3IATHICTIO, & TOMY HE MOXE ITOBHOIO
MipOI0 yCBIIOMIIIOBATH B3ATTA Ha cebe 000B 3Ky, 10 BUMArae BiJ Hel 3aKOHOJaBelb, Ta HE
BHUCIIOBIIIOE CBOIO 3Oy 3 TaKHUM OOOB’S3KOM; HE MOXE BiIMOBHTHCS Bif CTaTyCy AUTHUHU Y
MEBHUX CIMEMHUX BIJHOCHHAX TOILO.

Crip miAKpecIuTH, MO0 HAMH He 3alepedyeThCs BaXXIUBICTh 1 HEOOXINHICTh iCHYBaHHS
000B’sI3Ky JiTeH MIKITyBaTUCS MPO CBOIX Hempare3AaTHUX OaThKiB. Jluie HaromomyeTscs Ha
HEBIAMOBIAHOCTI IPUPOIH NBOT0 000B’SI3KY MPHUPOJI IOPUIUIHOrO 000B 3Ky (IpUHAKMHI Ha
nepumii morysig). Came TOMy HEOOXiTHUM € MPOBEACHHS KOMIUICKCHOTO Mi3HAHHS 03HAYCHOT
poOJIeMaTHKH.

BucHoBkH. TakuM 4HMHOM, 3 OISy Ha BUMOTH OPHIMYHOI TEXHIKHM IOLIJIBHUM €
BHECEHHS 3MIiH JI0 YMHHOIO 3aKOHOIABCTBA ILOAO 3aMiHM CJiB «IIOBHOJITHI JiTH» CIIOBAMH
«IiTH, SKi JOCATIM MOBHOMITTS». BaKITMBUM HampsMOM HOJAJIBLIMX HAYKOBHX JIOCIIJUKCHB
Mae OyTu BU3HAYCHHS IPHPOIH 000B’SI3KY HiTeH, SKi JOCATIM IIOBHOJMITTS, MIKIyBaTHUCA PO
Helpane3JaTHUX OaTbKiB Ta 3’ACYBaHHS CIHIBBIJHONICHHS LBOTO OOOB’A3Ky 3 IOHATTIM
FOPHIMYHOTO 00OB’SI3KY.
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ABSTRACT

Andrii Kuchuk. The obligation of adult children to care for their disabled parents: the
propedeutic aspect. The relevance of the research is determined by the insufficient study of the issue of
the obligations of children who have reached the full age to take care of disabled parents and the necessity
to clarify general and legal characteristics of this obligation. It is indicated that there are no general and
theoretical developments regarding the fulfillment of the duty to take care of parents by adult children in
domestic jurisprudence. The purpose of the article is to cover the propaedeutic aspects of understanding
the duty of adult children to take care of their disabled parents.

It is indicated that the basis for a general and theoretical analysis of the subject of knowledge is
the definition of the behavior of adult children in relation to disabled parents as a duty in the Constitution
of Ukraine and the Family Code of Ukraine. It is emphasized that the legislator’s use of the term «adult
children» does not meet the requirements of the legal technique and the classification of this term by
linguistics as an oxymoron.

There are two tasks that should be solved as a priority: first, it is an understanding of the adult
children concept’s content, its compliance with the requirements of legal technique; secondly, it is
necessary to clarify the very nature of the duty of children who have reached the full age to take care of
incapacitated parents.

Legal obligation is one of the elements of the legal relations content along with subjective legal
right. Legal relations are volitional relations. They are based on the parties’ conscious act of will. The
person should be aware of the legal obligation; a person either voluntarily undertakes the fulfillment of a
certain obligation, or consciously agrees that he has the corresponding obligations. This characteristic of
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the legal obligation is absent in the case of entrusting adult children with the duty to take care of disabled
parents.

It is summarized that taking into account the requirements of the legal technique, it is
appropriate to amend the current legislation to replace the words «adult children» with the words
«children who have reached the full age». An important direction of further scientific research should be
to determine the nature of the obligation of children who have reached the full age to take care of disabled
parents and clarify the correlation between this obligation and the concept of legal obligation.

Keywords: child, legal capacity, moral obligation, disabled parents, duty of care, adult
children, legal obligation.
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INPABOBE 3ABE3INEYEHHSA AIAJIBHOCTI IHCTUTYTIB
T'POMAISIHCBKOT'O CYCHUIBCTBA 5IK OCHOBH JEPKABA
B YMOBAX BIMHH

BHCBITI€HO BaKIMBY I CHOTOJACHHA YKpalHH TeMy — [isUIBHICTH TIPOMAaISHCBKOTO
CyCIUIbCTBA B yMOBaX BiifHHM. 3AifiCHCHO HAayKOBO-IPAaKTHYHUI OS] B3a€MOJii IpOMaJsIHCHKOrO
cycrinbcTBa YKpaiHH 3 OpraHaMH ITyOJIiYHOI BIaau B yMOBaX POCIHChKO-yKpaiHChKOT BifiHHL.

I'poMasisTHCBKE CYCIiIBECTBO YKpaiHH, 0 3apa3 nepeOyBae y CTaHi BilfHH, PO3ITIAHYTO He JIHIIe
SIK CYKYIHICTb BUIBHUX IHIMBIJIB, aje i K CyCHiIbCTBO, IO MOOYI0BaHE HA CIIPaBE/UTMBUX BiJHOCHHAX.
B ymoBax BilfHM IpOLECH CTAHOBICHHS JEMOKPAaTHYHOI NPaBOBOI JepXKaBU Ta IHCTHTYLIOHAIIi3allis
TPOMAISHCHKOTO CYCIIBCTBA B YKpaiHi BifOyBaroThCsl OAHOYACHO, JOMOBHIOIOYH OfHE OJHOro0. Baprto
KOHCTaTyBaTH, III0 BOHH IIIe JJAJeKi Bil TOCKOHAJIOCTI.

3’5COBaHO, 1[0 IHCTUTYTaMH IPOMAJITHCHKOTO CYCIILIBCTBA € JOOPOBLIbHI IPOMAJIChKI OpraHizanii
Ta IPOMAJIChKI PyXH; He3aleKHi 3aco0U MacoBoi iH(popMamii Sk HKepeno rpoMaJchkol JyMKH; BUOOPH Ta
pedepeHaymMH K MEXaHi3M peasti3anii AeMOKpartii Ta BUABIECHHS TPOMAJICHKOI JyMKu; Onarofiiiai ¢hoHm,
BOJIOHTEPCHKI OpraHi3auil; peniriiini opranizamii; npogeciiii, TBOpUi CIIKY Ta iHII Cy0’ €KTH.

INoBHOMacmTabHe BTOprueHHs pocii B YkpaiHy, 1o posnovanacs 24 motoro 2022 p., cTano
HOLITOBXOM JUI HAKOIMYEHHsS MeXaHi3MiB (pOpMyBaHHs Ta PO3BUTKY MIIHOI 1 31aro/pkeHoi B3aeMonil
OpraHiB JIep>KaBHOI BJIAJU Ta IHCTHTYTIB TPOMAJSHCHKOrO CycHminbcTBa. IIpoTe HUIIX H0 mepeMoru €
HENEerKUM, a TOMY IIOTpeOye 3HaUHUX pe)opM Ta BIOCKOHAIICHHS TaKUX MEXaHi3MiB.

Ha ocHOBI aHalIi3y HayKOBUX JDKEPEII Ta CTATHCTUYHHX JAHUX BCTAHOBIEHO, IO IPOMAJSTHChKE
CYCNUIBCTBO YKpaiHM B yMOBax BiffHM € OCHOBOIO I TNOOYNOBH €BPONEHCHKOI MPaBOBOi Ta
JIEMOKPATUYHOI JepiKaBH, aje B yMOBaX ChOIOJCHHS HEOOXiNHI 3MiHM B 3aKOHOIABCTBI YKpaiHH, KOTpI
JIOIIOBHUIY OU IPaBOBE PEry/IIOBaHHs JiSUIBHOCTI IHCTUTYTIB IPOMAJISHCHKOTO CYCIIUIBCTBA, 30KpeMa B
YaCTHHI 3[ifiCHEHHS KOHTPOIIO 3a OpraHaMH [Ep)KaBHOI BIaAM B YMOBAaxX BiffHH, CTBOPEHHS
CIPHATINBOTO TPABOBOTO PEXUMY AisTIBHOCTI BOJIOHTEPCHKUX (DOH/IIB Ta OnaroAiiiHuX opraHi3arii.

Kniouoei cnosa: npasose 3abesnevents, epomMaodsiHcbKke CyCniibCmeo, Gilind, opeanu nyoniunHoi
87140U, 0epIHcasa, 2pOMAOCHKI OP2aHI3ayii, 2POMAOSAHCHKE CYCRINbCMEBO.

MocranoBka mnpoGiemu. OmHUM i3 KIIOYOBHX MOMEHTIB y PO3BHTKY HPaBOBOL
epaBM € 1 KOMYHIKallisi 3 TpOMaAsSHCHKUM cCycniuibcTBOM. [limBuineHHs (QyHKIiHA
e(eKTHBHOCTI BIaJU MOXUIUBE 33 YMOBH Oe3MOcepeIHbOi y4acTi IPOMaasH y TPOMaJIChKOMY
Ta HOJITUYHOMY JKUTTI SIK Ha MICIICBOMY, TaK 1 Ha JIep>)KaBHOMY PiBHSIX.

Anani3 ny0aikaniii, B SKHX 3aII04aTKOBAHO BUpilleHHs ui€i npodJjemu. PisnuM
acmeKTaM JisTIbHOCTI T'POMAJSIHCBKOTO CYCIIUIBCTBA TPHCBSYCHI Tpali  JOCIITHHKIB:
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