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INTRODUCTION OF CRIMINAL MISDEMEANOR INSTITUTE
TO THE CRIMINALLIABILITY LAWAS A CURRENT PROBLEM

Since the term «a criminal misdemeanor»was introduced to the Criminal Pro-
cedure Code of Ukraine (hereinafter - the CPC of Ukraine) in 2012, more ques-
tions than answers regarding this category of offenses have remained unanswered.
The main problem is that the term «a criminal misdemeanor»exists only as a norm
of procedural law that cannot be applied in substantive law regulations due to the
absence of this institute.In the meantime, thescientificsocietyhas generated differ-
ent and opposite opinions concerning this issue.

There is, therefore, a pressing necessity to assess the possibility of introducing
the term «a criminal misdemeanor»to the Law on criminal liability. It is important
to compare the views of scientists and outline the directionsfor further research.

The issues concerning «a criminal misdemeanor institute» introduction into
domestic legislation have been scrutinized by: A. Baida,Y.Hrodetskyi, V.Tuliakov,
A. Kaplina, N. Mitritsan, G. Pimonov, V. Tatsyi, M. Khavroniuk and others.
However, most of the proposals were not taken into account by the legislature.

In accordance with Chapter X (Final regulations) of the CPC of Ukraine, the
regulations relating to the criminal proceedings that involve misdemeanors will be
enacted simultaneously as soon as the law of Ukraine on misdemeanors comes into
force [2]. This implies that the legislative act aimed to regulate the misdemeanors
separately from the Criminal Code of Ukraine should be adopted.In fact, this regu-
lation, as set forth in CPC of Ukraine, is not executed in practice and does not find
support among scientists.

In particular, the draft law «On Amendments to Certain Legislative Acts of
Ukraine introducingmisdemeanorsywas registered by VerkhovnaRadaof Ukraine.
It was submitted by such deputies of Ukraine as A. Kozhemiakin and others. The
explanatory note to this bill states that it is inappropriate to unify misdemeanors in
a separate Code or criminal misdemeanors law because the general terms of this
bill would reword the terms of the General Part of the Criminal Code of Ukraine
[3]. In authors’ opinion, such legal regulation will neither follow the principle of
criminal law unification nor make possible the minimization of standards, specifi-
cations and guidelines.

However, in our view, if the draft law Ne2897 is adopted, we will have the
consequences when the Criminal Code standards and amendments to the CPC of
Ukraine come in collision as the legislator pointed out the necessity for the exis-
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tence of criminal misdemeanor institute.

According to the concept of the legislator the conviction for committing a
criminal misdemeanor will not have such a negative legal consequences as a crim-
inal record. But the criminal record itself is the sign of criminal liability that makes
it different from other types of liabilities.In addition, the law draft is aimed to de-
criminalize some offensesgradually, but together with the introduction of adminis-
trative offenses in terms of misdemeanors to the Criminal Code, they will be con-
sidered to be criminal offenses. Thus, on the contrary, they will be criminalized.In
the meantime, the draft law is aimed to distinguish «a criminal misdemeanor»from
related categories of offenses (crime or administrative offense). So, the question
that has to be answered is whether it is reasonable to define misdemeanors «crimi-
nal» or not?

The Criminal Law Department of National University «Odessa Law Academy»
believes that the problem of a criminal misdemeanor should be solved in the context
of the Criminal Code of Ukraine. In particular, the term«a criminal offence»andits
types (crime and a criminal misdemeanor)should be defined in the General part of
the Criminal Code of Ukraine. It is necessary to specify the basis for criminal liabili-
ty and make legislative changes in the types of crime.The special part of the Crimi-
nal Code also needs to be reviewed.The changes related to the criminal misdemea-
nor introduction to the criminal law of Ukraine have to be made [1].

Contrary to these ideas, the legal specialists who work at YaroslavMudryi Na-
tional Law University insist on introducingthe misdemeanor institute as a new type
of legal liability that is different from the administrative and criminal ones. These
ideas are reflected in «The concept of misdemeanor implementation via the adop-
tion of the Law (Code) of Ukraine on misdemeanors» [4].

Khavroniuk M. and Khavroniuk A. also stand for “notincluding them in the
existing Criminal Code as this cannot be considered as the best possible way be-
cause it would require substantial and unjustifiable revision of the Criminal Code
and create confusion in the structure of its norms and institutions ... it would result
in unjustified criminalization of a large amount of actions that have negative im-
pact on the crime rate in society. As a result, it would increase statistical indicators
artificially that undoubtedly leads tobad judgment about the political situation in
the country[p. 429-431; 5].

In view of the above said it can be concluded that there are such current prob-
lems of criminal misdemeanor introduction into the criminal liabilitylaw as: 1) un-
necessary amendments ofthe Criminal Code of Ukraine;2) the introduction of a
new type of legal liability, which is allied between administrative and criminal
ones; 3) inconsistency between the draft Law of Ukraine «On Amendments to Cer-
tain Legislative Acts of Ukraine introducingmisdemeanors» (reg. number 2897 of
d/d06.03.2015) and the legal requirements of the CPC of Ukraine that provides a
basis for the law adoption on criminal misdemeanors. Thedirectionsforfuturere-
searchinclude developing legal arguments to support the implementation of crimi-
nal misdemeanor institute to the criminal liability law with regard to the needs and
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powers of pretrial investigation bodies of National Police.
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AKTYAJIBHI INTAHHSA KJIACI/If_I)IKAHIi 3JIOYUHIB
ITPOTU I'POMACBKOI BE3ITEKH

VY crarti 3 Konctutyuii Ykpainu 3aekaapoBaHO, 0 Oe3NeKa JIIOJUHUA BU-
3HAETHCS OJHIECI0 3 HAMBUINMX COINIAJIbHUX IIHHOCTEW HapiBHI 3 ii )KUTTAM 1 3710-
POB’SIM, YECTIO 1 T1JIHICTIO, @ TAKOXK HEJOTOPKAHHICTIO.OTOXK, MPOTHUIIS 3JI0YHNHAM,
IO MOCATal0Th HA O€3MeKy JI0JeH, € OJHUM 13 HAOUTbII MPIOPUTETHUX HANPAMIB
JUSTIBHOCTI MPAaBOOXOPOHHMUX opraHiB. Pazom i3 nuum y KpuminanbHOMY KOAeKcCl
VYkpainu (nani — KK Ykpainn) 06’€KkToM KpUMiHAIbHO-ITPAaBOBOT OXOPOHU BU3HAHI
pi3HI BUIM Oe3mekH, 30KpeMa, rpoMajicbka Oesneka, Oe3nexa BUPOOHUITBA, Oe3-
neKka pyxy Ta eKCIuIyaTallli TpaHCIopTy, HallloHaJIbHa Oe3leka. 3arajabHy Oe3neKy
JIOJIEH OTOTOXKHIOIOTH 3 TPOMAJIChKOIO 0Oe3nekoro abo cycniibHOI0 Oe3nekoro. Ak
ciaymHo 3ayBaxkye B. Il. Tuxuii, po3poOka 4MCICHHUX 1 CKIAIHUX MUTaHb B1ATO-
BIJIAJIbHOCTI 32 OKpeMi 3JIOYMHHU IPOTH TPOMAJICHKOI O€3IeKu He MOXxe OyTH TUTijI-
HOIO, SIKIIIO HE Ma€ B CBOi OCHOBI 3arajbHOTEOPETHYHOrO marpyHts [1, ¢ 39], no
SIKOTO, Ha HaIl TOTJISI, CJI BIIHECTH 1 MUTaHHA Kiacudikaiii 3JI0YMHIB TPOTH
TPOMAJICHKOI OE3MeKH.

B. O. HaBporpkuii 32 00’€KTOM 3JI0YHMHU MPOTH TPOMAJICHKOI O€3MEKH 0 Ti-
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