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FEATURES OF PREPARATION FOR THE INSPECTION OF THE LAND
OF STATE OR COMMUNAL PROPERTY ON THE FACT OF ILLEGAL
ACQUISITION OF THE RIGHT TO IT

Anina Jumiasoa. OCOBJIMBOCTI HNIAI'OTOBKH 10 MNPOBEJEHHSA OIJIALY
3EMEJIBHOI JIUISHKH JIEPXKABHOI ABO KOMYHAJILHOI BJIACHOCTI 3A ®AKTOM
HE3AKOHHOI'O HABYTTS ITIPABA HA HEL. B crarTi posrisgaoThes opraHisamiifHo-miaroTosyi
3aXO0/M JI0 MPOBEICHHS OISy 3eMENIbHOI AUISHKH Jep)kaBHOI ab0 KOMYHaJIbHOI BIACHOCTI Ha SIKY
He3aKOHHO HaOyTi mpaBa. Haronoryerscs, o Ha IiArOTOBYOMY €Talli 3aKJIaJaloThest Ti MiJBaIMHH, 1[0
3a0e3neuyroTh pe3ybTaTHBHICTh IPOBEJCHHS BiIOBIHOI HpouecyabHol Ail. [Ipu npomy orisin Micus
noziii Ma€e ocoOIHMBOro 3HaYCHHs, 00 MOXKE IPOBOJUTHUCH JO0 MOYATKY KPUMIHAIBHOTO MPOBAKEHHS, 1110
BU3HAYa€ HOro 3HAYCHHS B OTPUMAHHI BaroMoi y NPUAHATTI OpraHi3aliiHUX, TAKTUYHUX, IIPABOBHX Ta
IHIINX PillIeHb.

Ha migcraBi aHamily NpakTHKH — pPO3CHiAYyBaHHsS BKa3aHOI KaTreropii KpHUMiHaJbHUX
MPaBOMOPYILICHb, 3POOJCHO BHCHOBKH, IO AOMYIICHI CIiJYUMH, Ii3HaBa4aMH Ta MPOKypopaM MpH
MPOBE/ICHHI OIJISITy 3€MENbHOI IUISHKM, TOPYLICHHS Ta HENONIKHM, B OIJBLIOCTI BHIAIKIB, CTAOTh
i/ICTABOIO ISl BUHECEHHS BHIIPABIyBAJbHOTO BUPOKY. TakuM UYHHOM HEIOCTAaTHS PO3POOIICHICTh
PO3TIIIYBaHOI y CTATTi MPOOJEMATHKH, MPAKTUYHMIT TOCBIJ Ta iHIIE 00YMOBIIOIOTH ()OPMYBAHHS IS
CTOPOHH OOBMHYBAUCHHS TPYAHOLl OTPUMAHHS IIO3UTUBHOIO PE3yJIbTaTy OV SK 3ac00y OTPHMAaHHS
JIOKa3iB.

Haronouryerscsi, 10 IUIAHYBaHHS IIPOBEACHHS OIVISIAY [OLIIBHO 3/IHCHIOBAaTH BXKE ICIS
OTpPHUMAaHHS BIINOBIAHUX NaHUX PO AUISHKY 3€MIi, IO CTana 00’€KTOM IOCSTaHHS. Y CBOIO Yepry
YCBIJIOMJICHHSI METH NPOBEICHHS OIVIsy 3a0€3MeUUTh CIPSIMOBAHICTh 3yCHIIb, BU3HAUCHHS HEOOX1THOIO
iHCTpyMeHTapito 3aco0iB, METOAIB, HEOOXITHICTh 3a JisHH (axiBLiB BiAMOBIAHOTO NPOQIIIO IisUTLHOCTI,
MiHiMi3alii MPosIBiB MPOTHAII.

B crarTi HaBOZATBCS MEpeiiK 3aX0/iB, O € MPHUTAMAHHHUMH IS TAaKMX CKJIAJOBHX ITirOTOBKH
OIJISIIY, IO 3/iCHIOIOTHCS 10 BUI3AY Ta 1O MPUOYTTIO Ha Micle Horo npoBeaeHHs. HaromouryeTses, o
y BUMNAJKY HAJEKHOI OpraHi3amiiiHoi [JissIbHOCTI, BU3HAYCHHS HEOOXIHUX IUISl Pe3yJIbTaTHBHOTO OISy
3axopiB i 3aco0iB Oyae 3aiiicHeHo 1o npudyTTs. [ToTpeOu KopHUryBaHHS CIUIAHOBAHUX i, 1110 BUHUKIIH
B¢ OesrmocepeHbO IO TNPUOYTTIO HA MiCle MPOBEJCHHS OMIIAY MaloTh, I10-MOXJIHMBOCTI,
peanizoByBaTHCh 10 HOTO MIPOBEICHHS.

Kniouogi cnoea: nezaxonne nabymms npasa Ha 3emo, 02150 3eMenbHoi OLIAHKY, YNOBHOBAICEHA
ocoba, yyachuxu cniouoi (posuykosoi) Oii, yxeana ciio4o2o cyooi, OpeaHizayitiHo-nio2omosyi 3axoou,
HAYKOBO-MexXHIuHI 3aco0u.

Relevance of the study. The European integration processes of Ukraine determine the
transformation of state institutions, bodies and rules, economic, social and other spheres of
activity in accordance with the needs of ensuring the external and internal political life of
Ukrainian society. These phenomena, quite often, determine the formation of those conditions
that, due to circumstances, make possible the commission of a number of criminal offenses.
Since Ukraine is a state with the most valuable reference soils in the world, which increases the
value of land as a commodity in a market economy and makes it an attractive object of
criminal encroachments, including those committed by illegally acquiring the right to land of
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state and communal property. Therefore, land and land relations are relevant in our country. It
should be noted that Article 13 of the Constitution of Ukraine determines that the land, its
subsoil, atmospheric air, water and other natural resources that are within the territory of
Ukraine, the natural resources of its continental shelf, exclusive (maritime) economic zone are
objects of property rights of the Ukrainian people [1]. At the same time, these rights are often
illegally encroached upon by persons in order to acquire the right to land of state or communal
property.

A significant place in fixing the facts of committing criminal offenses in general and
such as the illegal acquisition of the right to land of state or communal property in particular is
occupied by such an investigative (detective) action as a survey of a plot of land.

Forensic science determines the compilation of investigative (search) actions from the
following stages: preparatory, working, final. The value of the above is due not only to the
need to divide complex problems into their simple components, the solution of which is more
understandable, accessible, but also to the fact that each stage is inherent only in their inherent
tasks, measures and means of their effective implementation. At the same time, it is at the
preparatory stage that the foundations are laid that ensure the effectiveness of the relevant
procedural action. Inspection of the scene in this regard is of particular importance, because it
can be carried out before the start of criminal proceedings, which determines its importance in
obtaining weighty in making organizational, tactical, legal and other decisions.

Recent publications review.Conducting inspection of the scene in general and
preparation for it was given in the works: V. Bakhina, V. Bernaza, A. Volobueva, V. Galagana,
A. Gumina, M. Efimova, V. Zhuravlya, A. Ishchenko, N. Karpova, V. Kovalenko
A. Kolesnichenko, V. Konovalova, M. Kostytsky, A. Kofanova, V. Kuzmicheva,
V. Lysychenko, G. Lukashevich, E.Lukyanchikova, V. Malyarova, I. Piroga, V. Pletenets,
B. Romanyuk, M. Saltevsky, Z. Sokolovsky, R. Stepanyuk, N. Tatarina, V. Tishchenko,
L. Udalova, O. Frolova, P.Tsymbala, V. Tsirkal, K. Chaplinsky, = Yu. Chernous,
V. Shepitskaya and many others.

However, outside the proper attention of scientists remained the issues of preparation
for the inspection of a land plot of state or communal property on the fact of illegal acquisition
of the right to it. This, as Y. Dyakin emphasizes, leads to the fact that practical workers make
procedural and tactical mistakes [2, p. 140].

In turn, analyzing the practice of investigating the specified category of criminal
offenses, it is possible to draw conclusions that were made by investigators, interrogators and
prosecutors during the inspection of the land plot violations and shortcomings, in most cases,
become the basis for an acquittal. Thus, the insufficient development of this issue, the practical
experience of authorized persons, etc., determine the formation for the prosecution of
difficulties in achieving a positive result of the review as a means of obtaining evidence.

All of this necessitates paying attention to the study of the actions of authorized persons
to determine: grounds, purpose; list of participants; the order of applied and scientific and
technical means, etc., during the inspection of the land plot. Thus, the solution of the above is
seen in both theoretical and practical planes.

The article’s objective is to highlight the peculiarities of preparation for the inspection
of a land plot that has become the object of illegal acquisition of the right to land of state or
communal property.

Discussion. Investigative practice determines that each investigative (detective) action
is individual and unique. There is no exception to this and such one as a review, which cannot
be replaced by conducting other procedural actions. The review refers to priority, urgent
investigative (search) actions that take on special importance at the beginning of the
investigation.

Part 1 of Article 237 of the Criminal Procedure Code of Ukraine determines that in
order to identify and record information about the circumstances of a criminal offense, the
investigator, prosecutor inspect the area, premises, things, documents and computer data [3].

In turn, it is worth noting that the inspection of the scene is an investigative (search)
action, the purpose of which is to study the material situation of the scene by direct personal
perception of it by the investigator, other participants in the inspection in order to identify, fix
and extract traces of a criminal offense and other material evidence, clarify the mechanism of
the incident and other circumstances that are important for the proceedings [4, p. 333].

So, among the features of the organization of the inspection of the scene of the incident
— the land plot during the investigation of the illegal acquisition of the right to land of state or
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communal property, it can be determined that it is carried out after entering information into
the URDI and receiving all the necessary documents for this land plot. The specified
peculiarity lies in the fact that before entering information into the URDI, without any
documents on the specified land plot, the authorized person may have difficulty understanding
the procedure for the allocation, including the use of a specific direction of specialists,
scientific and technical means, main and secondary objects, as well as their fixation in the
protocol and annexes to it. In addition, the land may not correspond to the technical and
physical characteristics described in the documents granting ownership to it. Especially when
these documents are obtained illegally.

So in 2017, with the goal of building an elite residential complex on illegally leased
land, the director of the company entered into a conspiracy with the owners and officials of the
group of enterprises. Realizing her criminal plan, the suspect prepared and submitted to the
Kyiv City Council documents containing knowingly false information about the grounds for
the preemptive right to use the land on ul. Antonovich territorial community of Kyiv. By
avoiding the procedure for the sale of lease rights to the land on a competitive basis (land
bidding), the suspect continued to use it, that is, illegally seized the right to lease the land,
which caused damage to the territorial community by almost 30 million UAH, thereby
committing actions qualified under Part 2 of Article 366 and Part 5 of Article 91 of the
Criminal Code of Ukraine [5].

Such examples demonstrate the need for proper preparation and complete fixation of the
features of the land plot in the inspection protocol, which will become the basis for conducting
an appraisal and land examination to establish the amount of damage caused by the illegal
acquisition of the right to land of state or communal property. Without this, it is impossible to
disclose the content of the subjective side in the alleged offense with material composition.

It is worth noting that the inspection of the land during the investigation of the illegal
acquisition of the right to land of state or communal property is carried out in accordance with
the requirements of the CPC of Ukraine. Part 2 of Article 237 of the CPC of Ukraine
determines that the inspection of a dwelling or other possession of a person is carried out in
accordance with the rules of this Code provided for a search of a dwelling or other possession
of a person [3].

A special regime for the implementation of this procedural action is carried out on the
basis of the decision of the investigating judge in order to respect the human rights provided for
in Art. 30 of the Constitution of Ukraine [1], the Universal Declaration of Human Rights [6],
the International Covenant on Social and Political Rights [7] and the European Convention on
Human Rights [8], etc.

At the same time, if the area located outside the settlement is owned by a local self-
government body, a decision to conduct a review by the investigating judge is not required.

As N. Tataryn emphasizes, it is advisable to inspect the scene of the incident according
to the received message about the fact of unauthorized occupation of a land plot or
unauthorized construction immediately after registration by the duty officer of the internal
affairs body in the Journal of Unified Accounting before entering the data into the Unified
Register of Pre-Trial Investigations, since this is how it is possible to fully record evidence
indicating the commission of this particular offense [9, p. 307].

The given position can be supported if on the corresponding site already placed some
equipment, means for carrying out construction or other earthworks, the site is surrounded by a
fence (fence, provided with measures and means of protection, etc.), or made other changes in
the material situation that can confirm the relevant fact.

The organization of the inspection of the land plot, the ownership of which was
acquired illegally, should be applied taking into account the relevant features. In the absence of
any guidelines that allow us to determine that it was this site that became the subject of
criminal encroachment, there will certainly be difficulties in organizing its inspection, and the
possibility of erroneous determination of the place will cast doubt on the effectiveness, and
therefore the expediency of its conduct at the moment. In addition, the inspection as a
manifestation of the activity of law enforcement agencies to the relevant fact may become
known to criminals and persons not interested in the investigation. The measures taken by them
to counteract by concealing the traces of the committed act, falsifying evidence, processing an
alibi, etc. [10, p. 81], will complicate the collection of evidence and the judicial perspective of
criminal proceedings. Therefore, the planning of the review, in our opinion, it is advisable to
consider after receiving the relevant data on the land that has become the object of
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encroachment both operationally and from open sources. Yes, the State Service for Geodesy,
Cartography and Cadastre [11], on the web resource provides an opportunity to obtain
information on the number of alienated land plots in pieces, the cost of dynamics on a monthly
basis, in the context of regions. At the same time, it becomes possible to obtain data on owners
and users of land plots, as well as data on the normative monetary valuation of land. The
openness of the relevant data is aimed firstly at minimizing corruption risks, secondly —
identifying by the public the facts of illegal seizure of both land and the right to it, and thirdly —
quickly obtaining information necessary in organizing and planning activities to counter these
illegal manifestations in general and conducting a review in particular. In turn, awareness of
the purpose of the review will ensure the focus of efforts, the definition of the necessary tools,
methods, the need for the actions of specialists in the appropriate activity profile.

A significant place in the preparation for the investigative inspection is to divide it into
such components that are carried out before departure and upon arrival at the place of
inspection.

At the same time, before leaving the scene, the investigator must carry out the following
preparatory actions:

—receive comprehensive information about the circumstances of the criminal offense;

— ensure the protection of the scene of the incident (for example, by forces Patrol
service, which are located near the crime scene, or the administration of the institution, etc.)
and detain persons who are eyewitnesses of a criminal event, until the arrival of the
investigative-operational group;

— to establish what measures have been taken to eliminate the consequences of a
criminal offense;

— organize medical assistance to victims or persons who have committed an offense;

— determine the composition of the investigative-operational group (if necessary, attract
the necessary specialists);

—in advance to ensure the availability of witnesses, if there is reason to believe that at
the scene it will be difficult or impossible to attract them;

— prepare the necessary scientific and technical means to ensure the departure to the
scene of the incident and the inspection (forensic means, transport, communications, etc.);

— to resolve the issue of the use of the service-search dog;

—ensure the participation of the necessary participants in the conduct of this
investigative action [12, p. 229].

The study of the above general provisions, taking into account the needs of inspecting a
piece of land of a state or communal property that has become the object of encroachment,
allows us to identify the following key organizational and preparatory measures that determine
the need:

— find out the form of ownership of the land,

— obtain, if necessary, permission of the court to conduct its inspection,

—to determine, taking into account the conditions of the armed aggression of the
Russian Federation against Ukraine, measures and means of ensuring the safety of participants
and unauthorized persons;

— outline the list of circumstances that need to be clarified (identified, fixed);

— prepare technical means necessary for inspection of the scene,

— determine the composition of the investigation team and involve witnesses, other
participants in the inspection of the scene, depending on the situation, etc.

At the same time, depending on the circumstances, it is possible to apply the authorized
person and other measures and means, participants. Specialists of the corresponding direction
of activity acquire a separate meaning in the definition of participants. The need to involve a
specialist during the inspection of the land is due to the need to establish the boundaries of the
land and determine the area of illegally acquired land, which requires additional knowledge
and the use of special measuring devices [13, p. 164].

In practice, the following specialists may be involved in conducting such a category of
land surveys:

— certified engineer-surveyor, information about which is entered in the State register of
certified engineers-surveyors [14];

— certified land surveying engineer, information about which is entered in the State
Register of Certified Land Surveying Engineers [15];

—surveyor of the united territorial community, city or regional specialists-
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representatives of the State Service of Ukraine for geodesy, cartography and cadastre. The
above list is not exclusive and may, depending on the needs, be expanded by specialists in
other areas of activity. At the discretion of the investigator, specialists of other areas of activity
can also be involved, including the purpose of obtaining a model of the area with the use of
laser scanning of the area for its spatial modeling [16].

At the same time, on the example of planning the location of highways and their design,
where the use of LIDAR technology with photogrammetric mapping, which provides
acceleration of activity, saving time and money [17], opportunities can be demonstrated to be
used in the formation of a spatial model of a land plot of state or communal property, to which
ownership is illegally acquired.

It should be noted that scientific and technological progress determines the possibility
of using other scientific and technical means, including the on-board laser cartographer of the
area ALTM 3100EA the Canadian company Optech [18]. This will allow you to get
information about the shape of the relief of the corresponding area, which is of particular
importance in difficult-to-reach places in conditions of steep slopes, swampy places, etc.

No less important is the need to determine GPS control points on the ground. However,
it is worth noting that the election of technical means, the functioning of which involves
Internet communication should be carried out taking into account its possible absence in the
relevant area, or taking into account interruptions in the activities of the mobile operator [19].

At the same time, forecasting the need for appropriate means and measures upon arrival
at the inspection site may require both adjustments and the use of others.

It is worth noting that the general provisions of the organization and inspection of the
scene determine that arriving at the scene, the investigator must:

— mark the time of arrival of the investigative-operational group;

—make sure that the measures to protect the scene, assistance victims, elimination of
consequences, are taken;

— take measures to preserve physical evidence;

— check the changes that occurred at the scene before his arrival;

— determine the circle of participants of the investigative examination and hold a
briefing meeting;

— establish the identity of the victim (witnesses) and, if necessary, interview them, give
tasks to the operational workers to establish the specified persons;

— determine the traces left by the victim, eyewitnesses and other persons who are not
involved in a criminal offense;

— fix the location of the victim if it is necessary to transport him to a medical institution;

— get operational information for the nomination of investigative and search versions;

—remove from the scene unauthorized persons who are not related to the inspection;

— ensure the safety of traces, material objects and protection of the situation of the
scene;

— to inform the territorial authorities about the nature of the crime and the signs of
offenders;

— organize surveillance (ambush) in places where criminals may appear;

— use (if necessary) the media;

— draw up a plan for the inspection of the scene [12, p. 232].

Considering the given set of measures, we can note that it in one way or another can be
applied during the inspection of areas of state or communal property that have become the
object of criminal encroachment. At the same time, taking into account the needs arising from
the review we are considering, we consider it appropriate to identify the following main
measures that determine the need:

— ensure the safety of participants and unauthorized persons;

— carry out a general bypass of the area, during which he becomes acquainted with the
situation;

— define boundaries, as well as main and secondary objects;

— choose the most appropriate methods of conducting techniques;

— identify key points for making photos, video recordings,

— make sure that the tasks are correctly allocated to the relevant participants and the use
of existing human, technical resources;

— to attract, if necessary, specialists of other branches of knowledge, etc.

The set of organizational measures given by us has an approximate meaning and can, if
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necessary, be adjusted to the needs of each individual inspection site. That is, already directly
on the spot, the authorized person can determine the need to adjust the relevant measures and
means that could not be predicted for attraction before arrival.

Thus, only preparatory measures for the inspection of the area, upon the fact of illegal
acquisition of the right to land of state or communal property in its aggregate can ensure its
effective conduct.

Preparation for the inspection should be considered from the standpoint of such
components used by the authorized person before departure to the inspection site and upon
arrival.

Each of these components is characterized by similar, but excellent measures and means
aimed at implementing the tasks of inspecting the area. In this case, in the case of proper
organizational activity, the determination of the measures and means necessary for effective
inspection will be determined before arrival. The needs to adjust the planned actions that have
appeared/have arisen immediately upon arrival at the place of inspection should, if possible, be
implemented before it is carried out.

Conclusions. Our research allows us to emphasize that the solution of this problem is
seen both in the theoretical and practical planes, the implementation of which necessitates
during the organization of the review of the definition: grounds, goals; list of participants; the
order of applied and scientific and technical means, etc., during the inspection of the land.

Preparation for conducting an investigative inspection of areas of state or communal
property that have become the object of encroachment must be carried out from the standpoint
of such training components carried out before departure and upon arrival at the place. Their
inherent list of measures and means should be determined by the completeness of preparation
for the implementation of the tasks of inspecting a land plot of state or communal ownership
upon the fact of illegal acquisition of the right to it.

The directions of our further research will focus on the consideration of the tactical
features of the inspection of the land on the fact of illegal acquisition of the right to land of
state or communal ownership.
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ABSTRACT

The article considers organizational and preparatory measures for the inspection of a land plot of
state or communal property to which illegally acquired rights. Based on the analysis of the practice of
investigating the specified category of criminal offenses, conclusions were drawn that were made by
investigators, interrogators and prosecutors during the inspection of the land plot, violations and
shortcomings, in most cases, become the basis for an acquittal. The article provides a list of measures that
are inherent in such components of the preparation of the inspection, carried out before departure and
upon arrival at the place of its conduct.

It is noted that in the case of proper organizational activities, the determination of the necessary
measures and means for effective review will be carried out before arrival. The needs to adjust the
planned actions that have appeared/have arisen immediately upon arrival at the place of inspection
should, if possible, be implemented before it is carried out.

Keywords: illegal acquisition of the right to land, inspection of land, authorized person,
participants of investigative (search) action, ruling of the investigating judge, organizational and
preparatory measures, scientific and technical means.
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Hiana Tapamyk. INPEJMET 3JIOYAHHOI'O IIOCSITAHHS $SK EJIEMEHT
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