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GROUNDS AND PROCEDURAL ORDER OF APPLYING
PREVENTIVE MEASURES UNDER MARTIAL LAW

Boaogumup Kisnnusa. TIIICTABU TA TIOPAJOK 3ACTOCYBAHHS 3AXO/IB
MPOPIJTAKTUKH B ITIEPIOJ BOEHHOI'O CTAHY. Vka3owm [Ipesnnenta Yxpainu Ne 64/2022 Bixg
24.02.2022 poky, y 3B’s3Ky 3 BiliCBKOBOIO arpecieo pociiicbkoi (enepauii B Ykpaini, Oyi10 BBeaeHO
BOEHHUH CTaH. BBelGHHS peXuUMy BOEHHOTO CTaHy CTBOPHIM NOTpeOy BBECTH II€BHI 3MIHH 10
KpuminansHoro mporecyansHoro xogekcy Yxpainu. Lli 3minn crocyBamucs rimasu 18 posmimy II, mo
pEeTYIIIoe MUTaHHS 3aM00DKHUX 3aXOAIB Ta 3aTpHMaHHA 0cib, a Takoxk posaimy IXI, sikmit permamentye
CrieliabHUH PEXUM JOCYIOBOTO PO3CIIAYBaHHS Ta CYIOBOIO PO3IIISIAY YMOB BOEHHOro cTaHy. LIs
CHTYyallisl IPU3Belia 10 3MiH y PEeryJIIOBaHHI NPAKTUYHO BCIX aCMEKTiB CYCHUIBHOIO XKUTTS, BKIIOYAIOUH
KpUMiHaIBHY oCcTHLII0. BOHa cTana BUKIMKOM [Uis 3a0e3nedeHHst 000B’ sI3KOBOCTI BiZIIOBIAIbHOCTI 32
BUMHEHI KpHMiHAIBHI IPaBONOPYIICHHS, IPH IbOMY 3abesmedyioun Oe3meky ocid, ski 3amydeHi 1o
KPHUMIiHAJIBHOTO TPOBA/UKCHHSA. 3 METOK MPHCTOCYBAaHHS YMHHOIO KPHUMIHAJIBHOIO IPOLECYaTbHOTO
3aKOHOIAaBCTBA [0 MOTOYHHMX BUMOI' 3aKOHOJABIIEM OYJIM NPHIHATI NEsKi 3aKOHH, sIKi CTOCYBAJIHCS
PI3HHMX aCHEKTiB KPHMIHAIBGHOTO MPOBAPKCHHS, BKIIOYAIOUN MMUTAHHS BXKUTTA 3armo0iKHUX 3axomiB. Lle
pOOUTDH TeMy JOCIIKEHHS aKTyaJIbHOIO Ta 0OTOBOPIOBAHOIO Y HAYKOBOMY CITIBTOBapuCTBi. JlaHa crarTs
MPHCBSYEHA aHANI3y TaKHX ACMEKTIB: YMOB, 3a SIKUX JIep)KaBa MOXKE BiJIMOBUTH Yy TapaHTyBaHHi IIpaB Ta
cB0OOA ocobu 3rimHO 3 KOHBEHIIi€0 TPO 3aXUCT MpaB JIIOJUHA Ta OCHOBOIIOJNIOXKHUX CBOOOJ IIiJ 4ac
BOEHHOTO CTaHy; 3MiH, BHECEHMX 10 KpuMiHaIbHOTrO IpPOLECYAIPHOrO KOAEKCY YKpaiHH ILoJo
BXKMBaHH 32001 KHUX 3aXOJIiB I1i /1 Yac BOEHHOro craHy. CucreMa 3anmo0iKHUX 3aXO0/IiB, sSIKa BU3HAUCHA B
myHkTi 1 crarri 176 KpuminamsHOrO mIpoliecyanbHOT0 KOAEKCY, BKJIIOYAE B cebe Taki 3axomH, SIK
ocobHcTa Mopyka, 3acTaBa, TPUMaHHS IiJl BApTOK Ta JoMaiiHiil apemT. OCHOBHOK METOH BXKMBAaHHS
IUX 3aM00KHUX 33aXOMIB € 3a0e3MeUeHHs JOTPUMAHHS MiJO3PIOBAaHIM a00 OOBHHYBauYCHHUM BHMOT, SIKi
CTaBJIATBCA [0 HHUX B paMKax KpPUMIHAaJIbHOTO TMpOLIECY, a TaKoX 3armo0iraHHs MOXIIUBOMY
HEMPaBOMipHOMY BILIMBY Ha PO3CITiAyBaHHsI.

Kniouogi cnoea: 3anobigci 3axoou, mpumanHs nio 8apmoro, 3ampumManis, GOECHHUL CMAH,
oomawnil apeuim.

Relevance of the study. After the declaration of a state of war, numerous legislative
changes were introduced that impacted the application of preventive measures in criminal
proceedings. Laws such as "On Amendments to the Criminal Procedure Code of Ukraine
regarding the procedure for lifting a preventive measure for military service by conscription
during mobilization, for a special period, or its changes for other reasons", "On Amendments to
the Criminal Code and CPC of Ukraine to improve responsibility for collaboration activities
and peculiarities of applying preventive measures for crimes against the foundations of national
and public security", "On Amendments to the CPC of Ukraine to improve the procedure for
conducting criminal proceedings in conditions of a state of war", and "On Amendments to the
CPC of Ukraine regarding the improvement of certain provisions of pre-trial investigation in
conditions of a state of war" [1] established a series of peculiarities related to pre-trial
investigation, judicial consideration, procedural actions, powers of the investigating judge and
prosecutor’s office, deadlines for pre-trial investigation, application of preventive measures,
the procedure for concluding pre-trial investigation, and the possibility of restoring lost
materials of criminal proceedings in conditions of a state of war.
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Recent publications review. The state of study of this issue is the subject of a wide
range of scientific research. The specified topic has been explored by V. Horbachovskyi,
V. Kiiantse, A. Tumanyanu, M. Kalinovska, O. Herasymov, O. Riashko, V. Mikhaylenko, and
many others [1-9]. However, to date, a significant number of questions regarding the
application of preventive measures by police officers in conditions of a state of war remain
unresolved.

The article’s objective. The aim of the article is to examine the grounds and procedural
order for the application of preventive measures in conditions of a state of war.

Discussion. The list of Ukrainian laws mentioned contains a significant number of
changes related to the application of preventive measures in criminal proceedings. The volume
of changes in this area is so extensive that their complete description and analysis within the
confines of one article are impossible. However, some interesting aspects can be highlighted.

Currently, there are two different procedures for amending and canceling preventive
measures:

1. The general procedure established by Articles 200-2011 of the Criminal Procedure
Code of Ukraine.

2. The special procedure applied during criminal proceedings in conditions of a state of
war and regulated by Article 616 of the Criminal Procedure Code of Ukraine.

In the matter of choosing preventive measures, the legislator, in Chapter I1X-1 of the
Criminal Procedure Code (CPC), provided for peculiarities in choosing a preventive measure
in the form of detention and making a decision to permit detention during a state of war. The
implementation of such measures is assigned to an investigating judge, differing from the
regulated procedure for choosing other preventive measures.

This provision of the law may cause some confusion, as, while respecting the
prosecutor’s right to choose an exclusive preventive measure, the authority to apply less severe
preventive measures remains with the investigating judge. The underlying purpose of these
provisions remains somewhat unclear.

Judicial practice indicates that when considering issues related to preventive measures
during a state of war, certain problematic aspects often arise, associated with the physical
absence of materials from criminal proceedings [2].

According to the analysis of judicial practice, investigating judges and courts, when
considering the issue of canceling a preventive measure, examine criteria such as the type of
crime the person is suspected or accused of, the person’s ability to defend the state, military
obligations, and the absence of restrictions on military service, among other factors.

Overall, it is considered that even in the case of offenses committed during a state of
war, the decision to apply a preventive measure to a suspected or accused person must be
justified and motivated. Such a decision should take into account all circumstances of the
criminal proceedings.

In the current conditions of a state of war, the legislator has provided peculiarities
regarding the modification of preventive measures according to Part 5 and 6 of Article 616 of
the CPC. For example, the possibility of changing a bail preventive measure to a personal
obligation or changing house arrest to a personal obligation is envisaged.

Examining the issue of changing the preventive measure of house arrest to a preventive
measure in the form of a personal obligation during a state of war (according to Part 6 of
Article 616 of the CPC), it is interesting that such a decision is made by the investigating judge
or the court upon the motion of the suspect or accused. It should be noted that the change of a
preventive measure is possible only in the territory where active combat operations are taking
place. This legislative provision has a consistent and logical character [3].

There are two ways to change the preventive measure in the form of bail. The first
method is to change the bail to a personal obligation. The law establishes a condition that
allows making a relevant decision — using the funds transferred as bail (in whole or in part) to
deposit them into special accounts of the National Bank of Ukraine for the country’s defense
needs. The second method involves changing the preventive measure in the form of bail by
reducing the amount that must be transferred for the needs of the Armed Forces of Ukraine.

Let’s consider an example when Sychivsky District Court of Lviv satisfied the
defender’s motion to change the preventive measure for the accused. In this case, the
preventive measure, which previously included bail, was changed to a personal obligation. It is
crucial to note that the prosecutor did not raise objections during the court hearing regarding
the satisfaction of this motion. This decision was justified by the desire to use the funds, which
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were transferred as bail in the amount of 148,860 hryvnias, to redirect them to a special
account of the National Bank of Ukraine to support Ukraine’s defense [4].

The necessity of verifying and confirming the person providing bail’s willingness
should be taken into account by using the original statement provided by them, which is
included in the documentation of the criminal proceedings.

"It is worth noting the shortcomings associated with the definition of grounds for
canceling a preventive measure, which are ambiguously formulated in the law (according to
Part 2 of Article 616 of the Criminal Procedure Code)" [5]. The legislator uses the formulation
"in the presence of sufficient grounds", which has an evaluative character. Such a formalized
definition may lead to ambiguous interpretations.

In the event of the introduction of martial law in Ukraine or in its specific territories,
measures for national security and defense, as well as to prevent armed aggression by the
russian federation or other states against Ukraine, a person who is in custody during pre-trial
investigation or court proceedings has the right to apply to the prosecutor with a motion to
cancel this preventive measure in order to enter military service during mobilization. This rule
does not apply to persons suspected of committing crimes against the national security of
Ukraine, as well as specific crimes listed in the law.

According to judicial practice, difficulties often arise in the consideration of issues
related to preventive measures during a state of war, which are due to the lack of physical
materials of the criminal proceedings.

The analysis of judicial practice shows that investigative judges and courts, when
considering issues of canceling a preventive measure, examine various criteria, such as the
nature of the committed crime, the person’s ability to assume the function of defending the
state, their military duty, the absence of restrictions on military service, and other factors.

Legislative amendments related to the application of preventive measures in conditions
of martial law have a significant impact on the course of criminal proceedings. In particular,
there is an expansion of the prosecution’s powers, which can affect procedural guarantees of
the person’s rights in criminal proceedings. In these conditions, the legislator must carefully
ensure the possibility of realizing the right to defense, especially when applying the most
severe preventive measure — detention [3].

In the studied research, V. Kiyanytsya noted the existence of a special regime of pre-
trial investigation, which operates in conditions of war, a state of emergency, or in the area of
anti-terrorism operations. This institution is relatively new in the modern criminal procedural
system and gained popularity after events unfolded in the occupied territories [6, p. 274].

It should be noted that citizens of Ukraine have inalienable rights and freedoms that
cannot be restricted under any circumstances in criminal proceedings [7, p. 8].

In criminal proceedings, unlike many other legislative acts, human rights can be
severely restricted. Therefore, the study of the evolution of various aspects of criminal
procedural legislation in conditions of martial law has significant prospects for further
scientific research [9].

Conclusions. Thus, the conditions of martial law require the introduction of special
procedures to continue criminal proceedings based on legal practice. This practice has revealed
the need to regulate many issues that have arisen in this area since the beginning of hostilities
in Ukraine. After a thorough analysis of changes in legislation and a deep study of Articles 615
and 616 of the Criminal Procedure Code, it can be concluded that the legislator did not take
into account several important aspects. For example, a clear structure and content of motions
submitted by suspects and accused persons to the prosecutor were not defined. Also, clear
grounds were not established, in the presence of which the prosecutor should apply to the
investigative judge or court, or grounds under which the investigative judge or court could
cancel the preventive measure (Part 2 of Article 616 of the Criminal Procedure Code uses
evaluative concepts such as "in the presence of sufficient grounds", etc.). Overall, the analysis
shows that some of the innovations in criminal procedural legislation regarding the application
of preventive measures are logical and necessary, while others have serious shortcomings that
require further scientific research and practical analysis".
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ABSTRACT

By the Decree of the President of Ukraine No. 64/2022 dated February 24, 2022, in connection
with the military aggression of the russian federation in Ukraine, a state of war was declared. The
imposition of a state of war necessitated certain amendments to the Criminal Procedure Code of Ukraine.
These changes pertained to Chapter 18 of Section II, regulating issues of preventive measures and
detention of individuals, as well as Section IXI, which governs the special regime of pre-trial
investigation and judicial consideration during a state of war. This situation led to changes in the
regulation of virtually all aspects of societal life, including criminal justice. It posed a challenge to
ensuring the enforceability of responsibility for committed criminal offenses while ensuring the safety of
individuals involved in criminal proceedings. In order to adapt the current criminal procedural legislation
to the current legislative requirements, several laws were enacted, addressing various aspects of criminal
proceedings, including the issue of taking preventive measures. This makes the research topic relevant
and discussed in the academic community.

This article is dedicated to the analysis of such aspects: conditions under which the state can
refuse to guarantee the rights and freedoms of a person under the Convention for the Protection of Human
Rights and Fundamental Freedoms during a state of war; changes introduced to the Criminal Procedure
Code of Ukraine regarding the use of preventive measures during a state of war. The system of preventive
measures defined in Article 176, paragraph 1 of the Criminal Procedure Code, includes measures such as
personal recognizance, bail, detention, and house arrest. The main purpose of implementing these
preventive measures is to ensure compliance by suspects or accused individuals with the requirements
placed upon them within the framework of criminal proceedings, as well as to prevent possible unlawful
influence on the investigation.

Keywords: preventive measures, detention, arrest, state of war, house arrest.
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FEATURES OF EXAMINATION OF A CORPSE DURING THE INVESTIGATION
OF MALICIOUS FAILURE TO FULFILL DUTIES OF CARE FOR A CHILD
OR A PERSON UNDER GUARDIANSHIP OR CARE ESTABLISHED

Ouaexcanap KpuBonyck, Oasbra Odqiiinuk (Xoamauesa). OCOBJIMBOCTI NPOBEJAEHH A1
OrJisiay TPYNA M1 YAC PO3CIIAYBAHHSA 3JIICHOI'O HEBUKOHAHHSI OBOB’SI13KIB
O JOIJISATY 3A JUTUHOIO ABO OCOBOIO, 1100 AKOI BCTAHOBJIEHA OIIKA YA
MIKJTYBAHHS. CraTtsi mpucBsueHa IOCIIDKEHHIO TaKTUYHHMX OCOOJIMBOCTEH IPOBEICHHS OIIISAY
TpyIa MiJ 9ac JOCYJOBOI'0 PO3CIiAyBaHHS 3JIiICHOTO HEBUKOHAHHS OOOB’S3KIB IO JOTJSITY 33 JUTHHOKO
abo 0co0or0, MO0 SKOI BCTAQHOBJICHA OIiKa YW IMIKIyBaHHA. ABTOPOM JETabHO PO3IVISIHYTO Ta
KOHKPETHM30BaHO LI i 3aBIaHHs HPOBEICHHs CIiA40l (PO3IIYKOBOI) Iii B KOHTEKCTI PO3CIIiTyBaHHSI
3JIiCHOTO HEBUKOHAHHs 000B’SI3KIB 110 OTJISIAY 32 AUTHHOI0 ab0 0co00I0, 100 SIKOI BCTAHOBJICHA OITiKa
YM MiKJIyBaHHA. PO3KPUTO NHUTAaHHS B3a€MOJIl CIIA4Oro Ta IHIIMX YYAaCHHMKIB HPOBEACHHS OIJISIY,
30KpeMa CyJOBO-MEAWYHOro ekcmepra. B poOoTi oOOIpyHTOBAaHO HAroJONIYeThCS HA HEOOXITHOCTI
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